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# # 6186101734: MAJOR FINANCE AND TAX LAW

KEYWORD:

Eaknarin  Nugoolsuksiri: The Erosion of Thai Tax Sovereignty under International

taxation law. ADVISOR: THIDAPORN SIRITHAPORN

Nowadays, due to the changing economic and social conditions, many countries are
therefore more likely to enact international tax laws or measures in order to ensure effective
international taxation and to prevent the avoidance or evasion of taxation by multinational
companies. However, these international tax laws or measures often result in the loss of

“tax sovereignty” of other country.

This individual Study aim to prove that the erosion of tax sovereignty in taxation
measures issued by various countries existed and shall focus on studying the tax measures
issued by major trading partners of Thailand including international tax measures issued by
United States, the European Union and the Organization for Economic Cooperation and
Development (OECD) classified by source of international tax law at the level of unilateral
measures, Bilateral agreement, Multilateral agreement and international tax law arising from
Supranational Organization. In addition, this individual study shall also analyze the
subsequent impacts to Thailand if these measures are enforced to illustrate the factors that
Thailand should take into consideration if it is to agree or adopted such measures that can

be consider as the erosion of tax sovereignty.

The study suggest that such concept called “The Erosion of Tax Sovereignty” existed
within these the tax measures issued by major trading partners of Thailand and some
measure are already been enforced in Thailand which has both positive and negative
impacts. Therefore, If Thailand was to or has to adopt such measures or agreements that
erode country's taxation authority; it should be considered whether the benefits of such

measures are worth the subsequent consequences.
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%8 1. The Court, whose function is to decide in accordance with international law such disputes as are submitted
to it, shall apply;

A. international conventions, whether general or particular, establishing rules expressly recognized by
the contesting states;

B. international custom, as evidence of a general practice accepted as law;

C. the general principles of law recognized by civilized nations;

D. subject to the provisions of Article 59, [.e. that only the parties bound by the decision in any
particular case,] judicial decisions and the teachings of the most highly qualified publicists of the various nations,
as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties

agree thereto.
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133 Agreement between the Government of the United States of America and the Government of the Kingdom of
Thailand to Improve International Tax Compliance and to Implement FATCA, Article 1:

1. For purposes of this agreement and any annexes thereto (“Agreement”), the following terms shall
have the meanings set forth below

g) The term “Financial Institution” means a Custodial Institution, a Depository Institution, an Investment
Entity, or a Specified Insurance Company.

% cc) the term “U.S. Reportable Account” means a Financial Account maintained by a Reporting Thai Financial
Institution and held by one or more Specified U.S. Persons or by a Non-U.S. Entity with one or more Controlling
Persons that is a Specified U.S. Person.

135 Agreement between the Government of the United States of America and the Government of the Kingdom of
Thailand to Improve International Tax Compliance and to Implement FATCA, Article 2:

2. The information to be obtained and exchanged is:

(1) the name, address, and U.S. TIN of each Specified U.S. Person that is an Account Holder of such
account and, in the case of a Non-U.S. Entity that, after application of the due diligence procedures set forth in
Annex |, is identified as having one or more Controlling Persons that is a Specified U.S. Person, the name, address,
and U.S. TIN (if any) of such entity and each such Specified U.S. Person;

(2) the account number (or functional equivalent in the absence of an account number);

(3) the name and identifying number of the Reporting Thai Financial Institution;

(4) the account balance or value (including, in the case of a Cash Value Insurance Contract or Annuity
Contract, the Cash Value or surrender value) as of the end of the relevant calendar year or other appropriate

reporting period or, if the account was closed during such year, immediately before closure;
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136 ANNEX | : DUE DILIGENCE OBLIGATIONS FOR IDENTIFYING AND REPORTING ON U.S. REPORTABLE ACCOUNTS AND
ON PAYMENTS TO CERTAIN NONPARTICIPATING FINANCIAL INSTITUTIONS
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139 Department of the Treasury ( Australia) , Multilateral Instrument [ Online] .  Available from:

https://treasury.gov.au/tax-treaties/multilateral-instrument

190 Organisation for Economic Co-operation and Development, Multilateral Convention to Implement Tax Treaty
Related Measures to Prevent BEPS [Online]. Available from: https://www.oecd.org/ tax/ treaties/ multilateral-
convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm

191 Signature and parties to the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent

Base Erosion and Profit Shifting Status, 14 February 2020.
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192 m@y ‘WA;QWQ‘@, "Wnsn15tosiunI9IAn Base Erosion and Profit Shifting," Tax Policy Journal, Fiscal Policy Office
Edition 1 Volume 24, October 2015, i 1.

193 MULTILATERAL CONVENTION TO IMPLEMENT TAX TREATY RELATED MEASURES TO PREVENT BASE EROSION AND
PROFIT SHIFTING - Preamble

1% MLI (Cont.) — Preamble:

The Parties to this Convention,

Recognizing that governments lose substantial corporate tax revenue because of aggressive
international tax planning that has the effect of artificially shifting profits to locations where they are subject to
non-taxation or reduced taxation
195 Mindful that base erosion and profit shifting (hereinafter referred to as “BEPS”) is a pressing issue not only for
industrialized countries but also for emerging economies and developing countries
196 Recognizing the importance of ensuring that profits are taxed where substantive economic activities generating

the profits are carried out and where value is created
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7 Noting the need to ensure that existing agreements for the avoidance of double taxation on income are
interpreted to eliminate double taxation with respect to the taxes covered by those agreements without creating
opportunities for non-taxation or reduced taxation through tax evasion or avoidance (including through treaty-
shopping arrangements aimed at obtaining reliefs provided in those agreements for the indirect benefit of
residents of third jurisdictions)

198 Recognizing the need for an effective mechanism to implement agreed changes in a synchronized and efficient
manner across the network of existing agreements for the avoidance of double taxation on income without the
need to bilaterally renegotiate each such agreement;

%9 Noting that the OECD/ G20 BEPS package included tax treaty-related measures to address certain hybrid
mismatch arrangements, prevent treaty abuse, address artificial avoidance of permanent establishment status,

and improve dispute resolution
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150 MULTILATERAL CONVENTION TO IMPLEMENT TAX TREATY RELATED MEASURES TO PREVENT BASE EROSION AND
PROFIT SHIFTING, Article 1 - 2.

131 MULTILATERAL CONVENTION TO IMPLEMENT TAX TREATY RELATED MEASURES TO PREVENT BASE EROSION AND
PROFIT SHIFTING, Article 6

152 MULTILATERAL CONVENTION TO IMPLEMENT TAX TREATY RELATED MEASURES TO PREVENT BASE EROSION AND
PROFIT SHIFTING, Article 7
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134 Option A : Notwithstanding the provisions of a Covered Tax Agreement that define the term “ permanent
establishment”, the term “permanent establishment” shall be deemed not to include:

a) the activities specifically listed in the Covered Tax Agreement (prior to modification by this
Convention) as activities deemed not to constitute a permanent establishment, whether or not that exception
from permanent establishment status is contingent on the activity being of a preparatory or auxiliary character;

b) the maintenance of a fixed place of business solely for the purpose of carrying on, for the enterprise,
any activity not described in subparagraph a);

¢) the maintenance of a fixed place of business solely for any combination of activities mentioned in
subparagraphs a) and b),

Provided that such activity or, in the case of subparagraph c), the overall activity of the fixed place of
business, is of a preparatory or auxiliary character.

135 Option B : Notwithstanding the provisions of a Covered Tax Agreement that define the term “ permanent
establishment”, the term “permanent establishment” shall be deemed not to include:

a) the activities specifically listed in the Covered Tax Agreement (prior to modification by this
Convention) as activities deemed not to constitute a permanent establishment, whether or not that exception
from permanent establishment status is contingent on the activity being of a preparatory or auxiliary character,
except to the extent that the relevant provision of the Covered Tax Agreement provides explicitly that a specific
activity shall be deemed not to constitute a permanent establishment provided that the activity is of a
preparatory or auxiliary character.

136 The above will not apply if the “closely related enterprise” carries on business activities at the same place or

at another place in the same contracting jurisdiction.
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17 MULTILATERAL CONVENTION TO IMPLEMENT TAX TREATY RELATED MEASURES TO PREVENT BASE EROSION AND
PROFIT SHIFTING, Article 16
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162 COUNCIL DIRECTIVE (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that

directly affect the functioning of the internal market, Article 4
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164 COUNCIL DIRECTIVE (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that
directly affect the functioning of the internal market, Article 5

165 COUNCIL DIRECTIVE (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that
directly affect the functioning of the internal market, Article 6
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63

= =

Tngunsnisaenanaglideduun fiden1synauiagieadenigansele
A a v a a a = dy o w o
wavnuiaseuAgulavausdyyIn1Buuuniniauag UAC didevidrdglunisiivun

NIEUIUNNTIEIUTRNINIAENANLY 2 NTERIUAIRU NAAD

1. n1sandiunisivenunnassaniu (Mutual agreement procedure -

MAP)

J Yy v | o w = 9 | % Aaa o
luguusngTeassulzdesdidFeasouludmiisnuaiunsnismaves
UszinAanamglsuiifgides wasldminnazisuanidun1snig MAP AUl miinfigiisuna
YR v o ~ A ¥ A o Y o | o e e
vos3gadaanelieudyay MAeites msdumvedant MAP anunsavilalaglidAfeds
nszvIunsuiladefinmaiglulssmaniednnelang nungveswivaessy wasdmingaag

v ] ) ay = ) ' Y 1l ! Yo
WEI']EJ']lI‘U'iifj]sUa@ﬂENi')llﬂUIUﬂimiaQLiﬁlu@ﬂﬂaqﬁﬂqﬂiu3888lﬂaq 2 ﬂUULL@VIWU’JEN'WU‘l@TU

ANSeaS 1o

2. nsgurun1sseiudeinineugy1lanainis (Dispute arbitration

procedure)

[V
Y Y

FMmUANSNIA AMENIINNSNUTNYIQNIRAITuessiudefinmile nsil

v

nsdesssugnuiasingUseinalauseimanildluanamelsuiinedtes lunsalilgSeaseu

91250998919 IN15A9AUNENTTUNSAUS N TULS Las AENTSUNISRUSNEEUSULAL AR
= ) ~ Y = ) o v = a ) | a o v a =
nenfunstinslisursesausuvasrdonssunielu 6 hou duwslin1sufiasA1soaseuds
a YY) PR v a d A A v o o P W o Y
fnayniuiulsemeaiiieites vsemnilunsdiniinssuansensesualidaunsassiude
Anmlanrelunimuaszezinatandd 2ef9lin1sInRNIANENITIUNISAUSNEIVNINNUILITUAY

a A a v v Y a | v ~ o ) =~
ﬂqﬁsﬂaflﬂigLVlﬁﬁ'Viﬂ']WEﬂiUV]Lﬂ‘EJ'JSUENﬂUﬂJ@WWWWbL@Ja']ll"liﬂcUiiﬁj‘GUE]G\ﬂaQLﬂEJ'Jﬂ“Uﬂ']iGU"UWﬂTU

168 COUNCIL DIRECTIVE (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European
Union, Article 4
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169 COUNCIL DIRECTIVE (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European
Union, Article 6

170 COUNCIL DIRECTIVE (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European
Union, Article 15

71 COUNCIL DIRECTIVE 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and

royalty payments made between associated companies of different Member States, Article 5
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172 COUNCIL DIRECTIVE 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the
case of parent companies and subsidiaries of different Member State, Article 3
173 COUNCIL DIRECTIVE 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the

case of parent companies and subsidiaries of different Member State, Article 4
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7% COUNCIL DIRECTIVE 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the
case of parent companies and subsidiaries of different Member State, Article 5-6
17> COUNCIL DIRECTIVE 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the

case of parent companies and subsidiaries of different Member State, Article 7
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176 THE TREATY ON THE FUNCTIONING OF THE EUROPEAN UNION, Article 288
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61.

178 treaty on the functioning of the European union, Article 110 (ex Article 90 TEC):

No Member State shall impose, directly or indirectly, on the products of other Member States any

internal taxation of any kind in excess of that imposed directly or indirectly on similar domestic products.
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Furthermore, no Member State shall impose on the products of other Member States any internal
taxation of such a nature as to afford indirect protection to other products.

179 Ben J.M. Terra and Peter J. Wattel, European Tax Law, Boston: Kluwer Law and Taxation Publishers ( 2005): 9

180 Treaty on the functioning of the European union, Article 111 (ex Article 91 TEC):

Where products are exported to the territory of any Member State, any repayment of internal taxation
shall not exceed the internal taxation imposed on them whether directly or indirectly.
181 Treaty on the functioning of the European union, Article 112 (ex Article 92 TEC):

In the case of charges other than turnover taxes, excise duties and other forms of indirect taxation,
remissions and repayments in respect of exports to other Member States may not be granted and countervailing
charges in respect of imports from Member States may not be imposed unless the measures contemplated have

been previously approved for a limited period by the Council on a proposal from the Commission.
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182 Treaty on the functioning of the European union, Article 112 (ex Article 93 TEC):

The Council shall, acting unanimously in accordance with a special legislative procedure and after
consulting the European Parliament and the Economic and Social Committee, adopt provisions for the
harmonization of legislation concerning turnover taxes, excise duties and other forms of indirect taxation to the
extent that such harmonization is necessary to ensure the establishment and the functioning of the internal
market and to avoid distortion of competition.

185 Ben J.M. Terra and Peter J. Wattel, European Tax Law, Boston p. 9.

184 Ben J.M. Terra and Peter J. Wattel, European Tax Law, Boston, p. 28.
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186 | Zp e, i 62
187 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 1:

1. This Directive establishes the common system of value added tax (VAT).
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2. The principle of the common system of VAT entails the application to goods and services of a
general tax on consumption exactly proportional to the price of the goods and services, however many
transactions take place in the production and distribution process before the stage at which the tax is charged.

On each transaction, VAT, calculated on the price of the goods or services at the rate applicable to
such goods or services, shall be chargeable after deduction of the amount of VAT borne directly by the various
cost components.

The common system of VAT shall be applied up to and including the retail trade stage.

188 ais15 ASnallR, myadudiu - vdnnsuasndnufiFlumsssvitsssina, i 62.

18 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 9:
‘Taxable person’ shall mean any person who, independently, carries out in any place any economic

activity, whatever the purpose or results of that activity.

190 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 14:
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‘Supply of goods’ shall mean the transfer of the right to dispose of tangible property as owner

P! aws @saalyd, MByaduiiy - vdnnsuasndnufulumsssninalsewma, vt 63.

192 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 24:
1. ‘Supply of services’ shall mean any transaction which does not constitute a supply of goods.
2. ‘Telecommunications services’ shall mean services relating to the transmission, emission or
reception of signals, words, images and sounds or information of any nature by wire, radio, optical or other
electromagnetic systems, including the related transfer or assignment of the right to use capacity for such

transmission, emission or reception, with the inclusion of the provision of access to global information networks.

195 aius ASnalR, pByadudiu - vénnsuasndnufiRlumssewirsUsine, wih 64.
194 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 24:
‘Importation of goods’ shall mean the entry into the Community of goods which are not in free

circulation within the meaning of Article 24 of the Treaty.
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1% COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 20:
‘Intra-Community acquisition of goods’ shall mean the acquisition of the right to dispose as owner of movable
tangible property dispatched or transported to the person acquiring the goods, by or on behalf of the vendor or
the person acquiring the goods, in a Member State other than that in which dispatch or transport of the goods
began.

197 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 31.
198 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 32.
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199 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 45-
55.
200 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 60.
201 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 40.
202 COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax, Article 97-
98.
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205 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 1
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208 2. Member States may levy other indirect taxes on excise goods for specific purposes, provided that

those taxes comply with the Community tax rules applicable for excise duty or value added tax as far as
determination of the tax base, calculation of the tax, chargeability and monitoring of the tax are concerned, but
not including the provisions on exemptions.

3. Member States may levy taxes on:

(a) products other than excise goods;

(b) The supply of services, including those relating to excise goods, which cannot be characterised as
turnover taxes.

However, the levying of such taxes may not, in trade between Member States, give rise to formalities
connected with the crossing of frontiers.
205 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 2
206 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 5
207 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 8
208 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 11
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209 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 12
210 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 15
211 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 17
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212 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 32

213 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 33

21% COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 36

215 COUNCIL DIRECTIVE 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty
and repealing Directive 92/12/EEC, Article 39
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[aauvl,aﬁ], N3NHIAN 2559. Lma'ﬂﬁm: http://brussels.customs.go.th/data_files/1608031817231750587566.pdf
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1. UCC Delegated Act # 14 Commission Delegated Regulation No.

2015/2446 \wuAnunUayaanliltansedrfyuiedsenisues UCC

AT European Union, Customs [online]. Available from: https://europa.eu/european-union/topics/customs_en

218 European Commission, ucc - Legislation [Online]. Available from:

https://ec.europa.eu/taxation_customs/business/union-customs-code/ucc-legislation_en#uccimp
29 dhdnanunuinwnisaaning s neuTaead, senuvedanenIsinsnsylslsessaniglsduas iuseyuglsudnme nns
YaAuld Union Customs Code wazni1sldsiuraluniseannguuieniy Article 284 [ooulail], 2560. wvaafiun:

http://brussels.customs.go.th/data_files/bd640192faf5359028falbdf55d24d65.pdf
220

European Commission, ucc - Legislation [Online]. Available from:

https://ec.europa.eu/taxation_customs/business/union-customs-code/ucc-legislation_en#uccimp



https://europa.eu/european-union/topics/customs_en
https://ec.europa.eu/taxation_customs/business/union-customs-code/ucc-legislation_en#uccimp
http://brussels.customs.go.th/data_files/bd640192faf5359028fa1bdf55d24d65.pdf
https://ec.europa.eu/taxation_customs/business/union-customs-code/ucc-legislation_en#uccimp

80

2. UCC Implementing Act #14 Commission Implementing Regulation
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221 REGULATION (EU) No 952/2013 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 October 2013
laying down the Union Customs Code, Article 1
222 REGULATION (EU) No 952/2013 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 October 2013
laying down the Union Customs Code, Article 4
223 REGULATION (EU) No 952/2013 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 9 October 2013

laying down the Union Customs Code, Article 6
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