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Thesis: Asset recovery under the principle of Unjust Enrichment : Study on tax refund

Researcher Miss Pornchanok Sirisrangsuk
Field of study Finance and Tax Law
Advisor Lect. Sontisart Jatvarapong

A person is obligated to pay taxes according to the law. However, if he found
that he had paid more taxes than he had to pay, not obligated to pay taxes, the law
regulates taxes return to taxpayers. In which the government can proceed to collect
tax, there must be a provision stipulated to have the power to do so as mentioned
above. When there is no provision for the government to use the money that the
taxpayer has paid in excess or is not obligated to pay taxes. Therefore, the government
must return the taxes to the taxpayer.

However, tax law is not comprehensive and cannot be applied in all cases. As
a result, there are so many legal opinions that be interpreted in many ways.
Furthermore, the law must be strictly interpreted. If the law is ambiguous and can be
interpreted in many ways, it must only be interpreted in a way that is beneficial to
taxpayers. However, there are some cases where the facts appearing in many cases
have similar facts but have different interpretations and applications of the law, such
as Unjust Enrichment Law, apply section 193/31 of the Civil and Commercial Code,
apply the law of ownership to recover money.

According to the Revenue Code, there is no provision that if the government
incorrectly returns taxes to the taxpayers, what criteria must be established. Therefore,
the Revenue Code has to be interpreted and revised by applying Unjust Enrichment

to solve the problem in such cases.
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" Gerhard Dannemann, The German Law of Unjustified Enrichment and Restitution : A Comparative Introduction

(Oxford: Oxford University Press, 2009), p.6-7.
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A person who, through an act performed by another, or in any other manner, acquires something at the
expense of the latter without legal ground, is bound to return it to him. He is so bound even if a legal ground
originally existing disappears subsequently, or a result originally intended to be produced by an act of
performance done by virtue of a juristic act is not produced

Recognition of the existence or non — existence of a debt, if made under a contract, is also deemed to

be an act of performance.
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3.2.1.1 MERUlS (Income tax)

2 Gerhard Dannemann, The German Law of Unjustified Enrichment and Restitution : A Comparative Introduction

p. 37-40.
2L Section 37 Claims arising from the tax debtor-creditor relationship

(1) Claims arising from the tax debtor-creditor relationship shall be the tax claim, the tax rebate claim,
the liability claim, the claim to an ancillary tax payment, the refund claim pursuant to subsection (2) below and
the tax refund claims set out in individual tax laws.

(2) Where a tax, a tax rebate, a liability amount or an ancillary tax payment was paid or repaid in the
absence of legal grounds, the person on whose account the payment was made shall be entitled to a refund
from the recipient of the amount paid or repaid. This shall also apply where the legal grounds for the payment or
repayment are subsequently abolished. In the case of cession, pledging or seizure, the claim may also be

asserted against the person ceding, the pledger or the execution debtor.
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22 Tom Waters Thomas Pope, "A Survey of the Uk Tax System,"(2016), p. 7.
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2 Section 30 Recovery of overpayment of tax, etc.

(1) Where an amount of income tax or capital gains tax has been repaid to any person which ought not
to have been repaid to him, that amount of tax may be assessed and recovered as if it were unpaid tax.

(1A) Subsection (1) above shall not apply where the amount of tax which has been repaid is assessable
under section 29 of this Act.

(1B) Subsections (2) to (8) of section 29 of this Act shall apply in relation to an assessment under
subsection (1) above as they apply in relation to an assessment under subsection (1) of that section; and
subsection (4) of that section as so applied shall have effect as if the reference to the loss of tax were a
reference to the repayment of the amount of tax which ought not to have been repaid......

2 Section 29 Assessment where loss of tax discovered.

(1) If an officer of the Board or the Board discover, as regards any person (the taxpayer) and a year of
assessment—

(a) that any income which ought to have been assessed to income tax, or chargeable gains

which ought to have been assessed to capital gains tax, have not been assessed, or
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(b) that an assessment to tax is or has become insufficient, or
(c) that any relief which has been given is or has become excessive,
the officer or, as the case may be, the Board may, subject to subsections (2) and (3) below, make an
assessment in the amount, or the further amount, which ought in his or their opinion to be charged in order to
make good to the Crown the loss of tax.
(2) Where—
(a) the taxpayer has made and delivered a return under section 8 or 8A of this Act in respect
of the relevant year of assessment, and
(b) the situation mentioned in subsection (1) above is attributable to an error or mistake in
the return as to the basis on which his liability ought to have been computed,
the taxpayer shall not be assessed under that subsection in respect of the year of assessment there
mentioned if the return was in fact made on the basis or in accordance with the practice generally prevailing at
the time when it was made.
(3) Where the taxpayer has made and delivered a return under section 8 or 8A of this Act in respect of
the relevant year of assessment, he shall not be assessed under subsection (1) above
(a) in respect of the [F2year of assessment] mentioned in that subsection; and
(b)... in the same capacity as that in which he made and delivered the return,
unless one of the two conditions mentioned below is fulfilled.
(4) The first condition is that the situation mentioned in subsection (1) above was brought about

carelessly or deliberately by the taxpayer or a person acting on his behalf.
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5 Section 29 Assessment where loss of tax discovered.
(1) If an officer of the Board or the Board discover, as regards any person (the taxpayer) and a year of
assessment—
() that any income which ought to have been assessed to income tax, or chargeable gains
which ought to have been assessed to capital gains tax, have not been assessed, or
(b) that an assessment to tax is or has become insufficient, or
(c) that any relief which has been given is or has become excessive,
the officer or, as the case may be, the Board may, subject to subsections (2) and (3) below, make an
assessment in the amount, or the further amount, which ought in his or their opinion to be charged in order to
make good to the Crown the loss of tax.
(2) Where—
(a) the taxpayer has made and delivered a return under section 8 or 8A of this Act in respect
of the relevant year of assessment, and
(b) the situation mentioned in subsection (1) above is attributable to an error or mistake in
the return as to the basis on which his liability ought to have been computed,
the taxpayer shall not be assessed under that subsection in respect of the year of assessment there
mentioned if the return was in fact made on the basis or in accordance with the practice generally prevailing at
the time when it was made.
(3) Where the taxpayer has made and delivered a return under section 8 or 8A of this Act in respect of
the relevant year of assessment, he shall not be assessed under subsection (1) above
(a) in respect of the [F2year of assessment] mentioned in that subsection; and
(b)... in the same capacity as that in which he made and delivered the return,
unless one of the two conditions mentioned below is fulfilled.
(4) The first condition is that the situation mentioned in subsection (1) above was brought about

carelessly or deliberately by the taxpayer or a person acting on his behalf.
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