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Tier 2: gudugUannstoya (Data Center) Tusysiu Tier 2 fidssusarmazainivaedosiu
mMangaihnuveanaluladansauna wazelinisdentrssaunsavilalusenitamvinulegly

L% 3

finswgpwzin gudufuinistoya (Data Center) luszsu Tier 2 Uszneumesgunsalyadisadlu
szuuddny 1oun gunsallwihuazgunsalvhanuidu wu undssendssusieiiles (gfiea) L3esgu
ih uanedossidalwihviegunsaidsesduilddmsvundsdnglal

Tier 3 audjimnnstoya (Data Center) Tuszsiu Tier 3 Ssasanunsavhaulsluvazdising
Wasuulamisedoutigagunsal Siduniedediendsaunazanuiudises isAnngunsalyn
drsesluszuud e Tier 2

Tier 4: gudufjvinisdeya (Data Center) Tuszsu Tier 4 \urudujdinisdeya (Data
Center) ﬁﬁizﬁugqqﬂ amnuaansaiinanseu Tier 3 Tnedsnsanunsavhauldidesinnuiianain

LARTY

2 sufannl niusunsmid. “39u Data Center”.@ntindiasi Mcjub, witin 22-26.

—g¥iie Udld LELILTT .|



TnesederUszneuianis Data center luussimelveuarlé¥unisiusesanaandu Uptime
Institute fidies 13 usts 1iun
UATFIU Certificate of Fausemilasunissusesannanitu Uptime Institute
Tier Designed | Constructed
dwudt | Documents |  Facility
Tier 3 / CS LOXINFO Public Company Limited
/ EEC Global Cloud Co., Ltd.
Electronic Government Agency
ETIX ITEL Bangkok Co., Ltd.
Internet Thailand Public Co., Ltd.

KTB Computer Services Co., Ltd

/ STT GDC (Thailand) Co., Ltd.

M&O Stamp of approval | T.C.C. Technology Co., Ltd.

Thailand Treasury Department

/ True Internet Data Center

/ United Information Highway Co., Ltd.

/ PTT Public Company Limited
/ SUPERNAP (Thailand) Co., Ltd
ms19f 1 sededfuszneufianns Data Center Tuuszmelveuazlésunissuses
nanndu Uptime Institute (fnvilnedidew)
fiun; Uptime Institute dosa au $uil 20 woednieu 2565°

S~ =~ =~

S~ ] | | ~| ~

S~ | =~ =~

Tier 4

Uptime Institute \fuansufiesuiadeluvasdililususeangduysia Data center
Fetfuuismeliuinng Data center Sdunulunsvelususessandrufteldassnrnindeiolunms
Tiusnis ssiuladngusznevianislulneesilianuddgyduainsgiunisivuinis Data center
Tasinisvelususesannantdu Uptime Institute susiszeu 3 luaudssesu 4 §eiodndunns

AUIN5gegAn NN gl

3 Uptime Institute. “Tier Certification List” duaueeulay https://uptimeinstitute.com/tier-certification/tier-certification-list




2.2 myUszneugsna Could Service

2.2.1 arwmunewes Cloud service

aane (Cloud) 1iuszuumeuiiumesindensesiumaiauvedldanu Inrslruinsdu
ssuuitetny msdafutoya nmeaeusruuTieRntiguteya vidonisldnsveniduadia q 3
Asuaansauiuasusuuuunisldnuldeddass Whdseyaiumdumedidnldilaglidide

=

NAAZANIUN karTDITUNITVEIEAIVREINAL Asugldiuididesamudesunsalalulad
arsaunalindninanues uidsudunistearusnismunisldanuasiundlauinisunu sl
nsldsusihupand (Cloud) Wunsideusefugudufdinsteya (Data Center) vesdlhusnis 3q

1195371 szuunssnyideya wavaunsalmaluladansaumeuaznisdeansniussansam

2.2.2 snwauzmsusvanawauwuu Cloud

nsuszananauuy Cloud anansautsesnidu 3 Ussiametad

1. Infrastructure as a Service (laaS)

Aliuinisagldfuuinisanizdusnsauiuarlassadnafiugiu 1dun szuuindedis
(Network), szuudaifiudaya (Database), szuudszanana (CPU) luaudsgunsalil ugiu i
B$eF wazsyuuufianms (05) Asesiunisldeusuivrenduaiuasueundindusing 9 soud
nsldnuneuiiunefiafioufianmsadmuaaiueld Inglddndudesnamuiesnsauasisisaung
ogslsAnm woviuas wouwdiadu uazmsdanmisszuusing q feadudsiglduinsdesiuiinvey

guamemuies Jwmnzivesinsifyransmuleiluvesmues gy wu Microsoft Azure,

AWS EC2, Google Compute Engine (GCE) 18ugiu
2. Platform as a Service (Paa$)
flduinisazldsuuinsfinsoungueninuiuarinssadaiuguadiedy [aas usdiimniy

[ 1

pssfiflumane suildesmssonsiausenduasuaswoundiaduiitigliniaulusunsuyie
Ifegnadiuszansamiaty Wy usmsunananesuildaaivlesniowoundindusie o Samue i
psAnsiannensiumaluladansaumades widanudesnisiauinagldanunaluladss
Tnglamznguaniinén daduuisnuundnuatinnudesnisiaungenduifiienisiigifags
#eehau Google App Engine (GAE), Heroku., Flextainer (dus

3. Software as a Service (SaaS)

Aldusnmsagldsuuinmafigliuinisassufinveuguaynegna dausiissvessuuiniers
W@59093 815awas Iautaniseanuuuimuigendnasnig 4 dldusnisdslidndudedauiau

Yaa

wialulagansawne W oguassuuneaiied iWesessuiisn1sldnud ey Aaiuisatdiun

Y

Uszendldiugsiald wu usnisBuaniesenduisdnsagudu q tawsadildnurudumesidale



siuit uinisrand (Cloud) UssuamilFadudumdsmasnisdiugsiamninelutagtu fogredu
Microsoft Office 365, Google Workspace, Drophox \dudiu

A 2 asuansiasying 1aas, Paas wax Saas
fiun; Azure, What is laaS?

uenandugUuuumsi gy (Deployment Models) uuseanifiu 3 Ussim fail

1. Private Cloud Aemanast (Cloud) druidsesdnsasnsduunieldnislussdns
withu gliuimauasgldansnsnmuguiasuiusassuuaaaendeldfonuios

2. Public Cloud #epanast (Cloud) uuvansisau sasrsduionnauanusaldels
fvuinsquadanismeusnsinudumesiin waziltazgnirdndvslunisauan @a Public Cloud 3
Snsnsiiulngsnd Private Cloud iesaniiszuusnwanuiasnfofindaussdu nawoadnseiu
w14 Public Cloud

3. Hybrid Cloud #e pana6 (Cloud) wuunauwaiunisyineusenine Private Cloud

waz Public Cloud Faiiupnudangulumsdanisldunniimsldsyuulasyuunis

2.2.3 snmsgnu Cloud service
wasgiunsiusns Cloud ludszwelveiinisdeduldmeldsznrrasnssumsssnssu
a & A ¢ A Y a I3 YR [ °
MaBdnnseiind Se9 LuImemsiiusn1saanIs w.a.2002 Tngnandnld b Useans lown nsiviun
wlgusuwazwuIN U URveseAns, Ussansamnisliuinig, nssnwanudunivasnsiy, N3
Jan1steya wavnisduasesdeyadiuyana (Wudu delddndansgivanall lnedarseddglae

asudssialull

* Azure, “What is 1aaS?”, duAuseula: hitps./azure.microsoft.com/en-us/resources/cloud-computing-dictionary/what-is-iaas/
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L smulevsuazuuimaujifvesesdns gldusnisasiansanuleunsuasuuiujiiu
psAnsvesgliudnsiAedestunszusumshau inpsmstestumsnenin wazannsnsdesiy
mamaia Tasannsnsieiinguszasdionsendindannaaonst

2. fudszansainnisliuinns flivimsdesinsandennasszdunisliuinnsd
Aendostuanimnfouldau (Availability), szezinanisnevaues (Response Time), anuananse
sesuUTanaunu (Capacity), uinmsatiuayu uaznszuaunseidyan Wusu eatiuayunisldom
uazanrudsdlunmaidevennnsdsoyadnin

anmndouldou (Availability) wanets anmndeuldaumesuinisaseunquiesazaes
narindeuliuinisded (Uptime) wu laisnindesas 99.99 1udu diuszezinaininevaues
(Response Time) waneds szeznansnevaussemgnisaiadusyey nanduuddliuinsuds
anulsyasduazlmuinsldsuiiunisienussasdii mansvaussainitmuneadanali
Anamdeyne dufuanuasnsasesiuyInnanu (Capacity) vines Srunutiinumsidense
gegan¥oudu (Maximum Simultaneous Connections) U3saunastdsruvesldusnmsnsauiu
(Maximum Simultaneous Users) ussnauaanuquesszuudisessunislden (Resource Capacity)
wazUsanasau (Throughput) sumsuinmsaduayu iuesmaazdisnafiflduinisaunsonds
Jyn vi3efnsiaaaun1uaIngiusng wu nsimvualiglduinisanunsofnsiediusnslinaen
24 1l wazsreznalumaudladyminisldoududSuduauiymiuduan duaniediu
nszvIuNMsyRdyey WukumensguaunseRdganaimin nsdldlduinns wsegliusnisdednis
Ry IMEAITIVUALLINIINITALENNTT WY szegnadmiunmsidntadeyavoglduinig uas
svpznamsiiusnudeyavedliusnis uaznisiuuaununsidnldusnis (EXit Plan)

3. fumsinwanasiuasasnde Jlduinnsesiansanannasnis mssnwianusiuag
Uaoadeluszuvansaunaludannasszaunisiiuinsiiisadestuanuundefevasu3nis, ns
figavdnuuazniseygm, madisia mInenummnsaitagmsiamsinwanusiuasasade,
nstufinuarnisnsanaeudayanislinuszuy, nsnsanaeutunounsruIunITIaLLAZAIY
Uaonde, n159an1syedlng wazsssuniuia lnvaunsasnadanuunsgiuaina wu 150, CSA STAR

vizo NIST \udu Tneildnogranasgiuannaduanuasasevesusnig cloud fmnssselud

HIRNIZIUEING Uizmmiaasuaammgmmﬂa

IS0 - ISO/IEC 20000-1 (Information Technology Service Management
System: [TSMS)

- ISO/IEC 27001 (Information Security Management System)

- 1SO/IEC 27017 (Information technology - Security techniques -
Code of practice for information security controls based on
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HIRNIZIUEING Ui%LﬂVIEJlaEJGUENEJ’IGIij’]uﬁ’]ﬂa

- ISO/IEC 27002 for Cloud Service)

- 1SO/IEC 27018 (Information technology - Security techniques -
Code of practice for protection of personally identifiable information
(PIl) in public clouds acting as PIl processors)

CSASTAR | - CSA STAR Self-Assessment

- CSA STAR Certification

- CSA STAR Attestation

NIST - SP 800-171 Protecting Controlled Unclassified Information in
Nonfederal Information Systems and Organizations

M3 2 Uszuamunmsguannavesgsna Cloud Service

1. Usen1anznIsunsgsnssumediannsetind

399 WMaNsUSAMsAae 1.A.2562

4. srunsdanmisteya Tneglduimsmsfinsandonnasszdunstiuinsiiieadesiunis
Iaussiandeya nsdrsesdeyanasnissunfudeya 195T3nvesdeya waznisteudredeya Judu
5. dunsAuasesteyadiuyana gldusnmsmsfiasandennasszaunisliusnis (Service
Level Agreement; SLA) 7iAendosruuunujifnusnnsgiuainalunsiuasesteyadruyana ns
szyinguszasdmisiiudeya msiAusnundeyauitisndu nsld usnwinaznsilame A
Tusslauagmsudadeu mnufuiinveusedeya anuidaiudeya uaznisernenrmazainlunis

Y = v I L
WoURYa [Wuau

2.3 madaeuisngnludsmelveieatuayunisliuinis Cloud service Tushaussone
dnsuhdeiifiuosunelasadsnisuimsvesisenouiams Cloud service lusisuseine
freanisiinliuimagnluuszinelne Tagldunisaduayuanuisngnluuszmalneiiody
Data center uazvinnsnaalulsemealne lassadansuinssanariduluiiofnguszasdlunns
Nunun® lngazdinisivunlaseaiianisdou veulwantiiiau saudslassadieeliuas

AlgIeAsenAUsEINaluAe Feanunsaasunglasasalyil
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2.3 Tassasnsmsfieviuvesiusznauianis Cloud service lusinaszmmitdiosnisiisels
Tulsznalne
Tnsaarsiesiuvesnguiusznauianis Cloud service Tusinsusginaii daanisidnan
TisnsgnAnluvszmalne Tngldsunisaduayuainuisngnludssmalveiendu Data center

wazyin1seantulszwalneaunsadiswdununnlessalud

e

Cloud service provider

Registered in the US4

i 99.99% i 95.99%

e e

Data center service Marketing service

Registered in Thailand Registered in Thailand
ami 3 Tassadreanstiorunguuiv A (avinlaefiTeu)

u3Em A annsidsueglutsemaansgowini Jugliuinisidemesulad (Online
content) Fesanfifidldamszsugfinim uazliuinsniuszuu Cloud vesmuies iflesainuidm A
dudugsiaseilosnaisd ilviusinagldnuasdeyaazanlussuudiuuin naeifudeya
vnlng) (Big Data) Feyassnanilanudrdglunisimuiuinislinsinudesnsgnildlueuian
u3em A fesndulaasra Data center vewmuies

U3 A dndulaasulneidludesuaniyifiansesndesluuidm B Tvusnns Data
center Fsannsdoudnsteglusundlne Andudndiunisiiorusosas 99.99 uenainduuisn A
felederfuansinyiifianseendsdluuign C Fsflmihilumsvinsemelulsemelne Fsldun nng
wuzihiomesulatvesisn A Aadudadiunsiioruiesar 99.99 Snwuznsiorudinarniy
madderfusnnniniAmiafieystlonilunsmuauiants nnfensdidamihinuvesuingn
LildiAsdesiunsiiuimsseduluuuuisnsinsema suduluiengussasdnianituas
TonéhemlsSausimidsasndsmni

aaUsznauisiiuiem A finnsanleusu Data center vimualifusemelng osan
U3tw A Bafudnnmluniaduln uenandugliuinisitld sunmsgugean (Tier VI) Tuusse

a

Ingrsudeloy uenantusguialvenlinsadvayugsislllngoenuinsnisaigngugsnaniia
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meldlassnisduaiunsaamnu Jenseuaquisnisliuinis Data center vinlilasueni Jun8duld
ffuanaduau 8 U uazldfuussleviogndunldlonam@iie wu usensnanfianunsanseunses

9

Fulg

2.3.2 vouwamifinuuazAmeuwuyasus tngniiteaniuayu Cloud service siadszine
Usum Ald s dganuinis 2 adu Tesaruisaudadu (1) dygyruinisau Data
center uaz (2) dyayrusnssruniseana weaduayunistiusnis Cloud service ludszinalne

Wulvagrssaiiiasnaziusyansan

dnusnisanu Data center i udennsiusenineusem A wazuSyn Blaodnyan

T o QU o

Anuabiusem A dgnuzidu “§5uuinis” dwudem B dguedu “dlivins” Ineddeulandn

<9

[

¥un usdm B desdalsfindosuslane (SeIver) uagz Rack tneduilanuglu Data center uies
weoflazanunsnuszananaldmasn 24 $lus inanufianainlunssu-dedeyalslaiiu 99.9995%
wasliusnisaneliunsgiugegn (Tier 4) amsnasivesaattu Uptime Institute v Data center
wonandudeslidnsunivien Alunsusmssanisias eswivrer1uszuudidnnsedndain
saUszna S9u3En A azthlusunsusnfessluedosusltiedinans Wefiusim A arldusnisiades
winelunisliusnisaanalulszmelne

dusuameuwnunelddamiliusnig Data center Amuninusem B aglammeauunu
\uruimsneideu nedmeuunuduinnsanuuanguwda (Cost plus margin) deiinns
uasaniilstudu (fixed margin) #%esay 3% vosaliuinis uenainduuien B laanwuisn
indeyeyliusnis Data center urdla wenanaglasuoyginanuign A

dayayruimsauniseann Ludeyniusznineudem A wazuiev C lnedayarimuali
Ut A Tguzidu “§Fuuing” dwniim C flgwsdu “gviuing” lnediGeuluvan loun vsdn
C fosuushuinmsilemesulatvosussn A sadensldusnns cloud service Sugitanunsasile
nsldusnademooulaifiadrsusraunisaignénldfdu 1wy szuvdumdoya, ssuuiafutoya
uarszuUMItiseiu Wudu uenandudestuihilisuinudumaluladungnélulssmalng
Tagusem C lifidrunalunsiasandyanluuiuves A udegrdla

dwmsuameuununeladaaliusnseunisnain furunituiem C aglarineuuny
\uruimsneideu neameuunuduinnsanuuangwda (Cost plus margin) deiinns
Avundasiiilsdudu (fixed margin) A¥osas 3% vesyadliuinis uenantuuiem C o

Tusn1saunIseaaliwnusEn A welileasietnen
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uni 3
wmsnIvanEiitedaaiugsia Data center uag Cloud service

Tuuszwalnewassinauseng

TutdeiifunisesueiieafundnmsiniunBtulduasaniusslosinemeiioduaiu
g3na Data center uaz Cloud service TuuszmelnauasinsUsvine lnadoyatiagiulsvvelned
nmsfmundniuseleviey 2 dnvaeg ldun nsendiunSlduldifyananeldlasinisdaiunis
amu uazmseniunSyariiunelinszsvnguinnivheniseniundyaniia adud 759
w.ai. 2565 iileiduquinansddviasiugi manazdesnisduasulviinisamusesu hyperscale
uannBulszimanadeldfvuadnivsslowdifodnasudusznauianis Data center uas
Cloud service nnelélasenns Multimedia Super Corridor Malaysia w3e MSC Malaysia @saunsn

AnwnisatiunBuazniseniunelaluuni

3.1 wnmsmsmianiuengu Data center uaz Cloud service Tuusznetlng

v Yaa

nsdlusEnidadsmungrunevesiassmaazeylutiduidenSiuldinuanalulsuna
Tnemndunisdiiununeldunns 66 vssraes 1es1 67 wias 10 wazuins 76 viuvsdszaae
$unns lneguuuvansuseloviiaglasuludaguanmnsauddld 2 snsinisndn Teu (1) onviu
aSRulddayananeldlasinsdaaiunisamu uar (2) mseacfunidyariiunielingzsns

nquimidemseniunSyadiia atudl 759 w.a. 2565 Tneiiseazidunfaaznanselul

3.1.1 vanmsmlulumsdmfundiduladsemealne

Aintiiden18dulaifivananielddiduuseuiaseging lawn usevvseinaiudiuis

P Y Y '
= |

yanafinadusmnguunslng visnuioudorieiudndaed unmngminesiassing Aan1sd
dndunisiduninisimdomdils Aanisiiudl yaidivieanau uazddynanad uiiesud
nsuassnnsivun usu TnefimthilidenSRuldiayanalusnifesay 20
nsdiuisnvieraiuduifyanadnungmnevesinssuna uasiinihiden S 5uldaa
uaraluuseimnelneneldenudszanasueginsiiey 4 nsdivan laun
(n) VST TumungrsnessUsEIne uaznszTAINITEuY Tausluussmelnedae

(11,57 66 253mE04)

Y Y
N v =K 1

(v) USmansadunungurnesisUseng uaznsyyinamsous sauvslulssmdlnesie wag

Aamsfviiiulufanisussunvaudainulsemeange (wns 67)
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(A) USEMTsRTumungnesissEnea Alduszneuianisiulsemelng ualdsutuldis
Useifludsziani 2,345 vide 6 fdrearnuselulsvmnalne (1as 70)

(s) VST FedeTumunguanesinsssma Sgndravsednszinisuny wieginisinsely

msuszneuiansludsewdlne Fadumalilasuduldvsonamlsluussmalne (1ns 76 v))

3.1.2 snviun@dulddfyaranialilasimsduaiunmsamu
Tassnsdaaiunsamuiiinguszasdifiodaadunsamunazimuignaivnssuidvmne
sosfumsthegrunisudnvestinasmusinend suiidsaiumaianiyaainsuas snuiiidnenm
a9 Wlosnszduanuannsalunsusstuvesuseima uenandumslfavseniun SGuldinyaaa
melilasansdaaiunisamuazegnelitoulalasanise Ussiam 7.9.2.3 Aansiauvderva Data
Center uazdsziam 7.10 Aanns Cloud Service Tnsaglésuansuselomiduiiugmugiu Al naneds
oRamnIINgIuANNLtunseenuuy vhideuasimuniefiudaanuaiunsalunisudsiures

Uszne lnelisneavdunnaluil

3.1.2.1 Yszammsdaaiunisasu
Uszidlnefmunansdsslesddmsu Data center waz Cloud service duiiaunnels
Tnssnsdaasunisasungugmanvnssuadsia (Digital activity) ffiazlfsunisduasa agdpady
U3t annsal vieyadsfvnnaifoululssmdlnewindy Hedmndslaldannadoudadauisn
annsndudveiunsanaiiluuuyananoufld ud3nensdoudndismdannldfundsde
uiailinsdaaiunisasmu waraamzouuislisoudesmelu 6 Weunouduresutnsdaaia
N8N
naugmawinssudasta (Digital activity) l¥unguseneuianisaeluil
Usziom 5.10 Aamsiaunwoniuag uwanwesuiiteliuinsddsia vioRdvianeumud
Uszim 1.1 Aansansnsnulnauasuinistuiiugu
Uszim 1.1.6 Rannslassadrefiugundva
Uszean 1.1.6.1 Aannsuinisasasde ”iyﬁymmmL%qﬁwﬁwﬂizl,waimﬂﬁwfw
Uszuan 1.9 ﬁ%msﬁwmﬁuﬁﬁm%’uﬁamiqmammsu
Usean 1.9.2.2 Aannstimuvewmnavia (Digital Park)
Uszian 1.9.2.3 Aamsiimuwiowwn Data Center
Uszian 1.9.24 Ransguduamizduuianssu (INnovation Incubation Center)

Useian 1.9.2.5 Aanns Maker Space w3e Fabrication Laboratory
Uszian 1.9.2.6 Aanns Co-Working Space
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Uswiam 7.10 Awnns Cloud Service
uenantulasinisaaaiun Iddsuansdsslevituiuguveandu Digital activity léun

Uszuan AL A2, A3 uas BL fiaumanessl

Al vanefia granvnssugruanuidunisesnuuy yii3douasmuiion uin
ANUENNTAlUNTWYTUYRIUTEINA

A2 manefis Rannslassadneiugudiiedmusane wagAansildinaluladdugadle
aayasuiiy uiiinsamululszimadeeviedslifinisamu

A3 snefis Aansiilineluladiugedeinruddgsonisiuulssmalaodigtunis
nEnagUuantoy

B1 wunedis gnamnssuaivayuiiliinaluladliawusdsddgysodldyan

Digital Activities Digital Infrastructure Digital Ecosystem -
Supporting Business
Al - Digital Park - Innovation Incubation
(Uszuon 7.9.2.2) Center
- Data Center (Uswean 7.9.2.4)
(Uszean 7.9.2.3)
- Cloud service
(Uszian 7.10)
A2 | - Software - Submarine Cable system
Development, (Uszean 7.1.6.1)

Platform  Services
and Digital Content
(Uszian 5.10)

A3 - Maker Space or
Fabrication
Laboratory
(Uszeam 7.9.2.5)
Bl - Co-working space
(Uszian 7.9.2.6)

A3 3 MsdaasunsausuAITaluilagtu (Seusedmilaedideu)




andusylominnemd Toun nseniuensudiniesinsansuseme (s 28), mseniiu

17 LONANSIHEWNSIAEAMYNTINNTAUASUN AW

meulsdRyaea (1es1 31) waznsenuluiunasinianisilesunisdaasy (uns 34)

(wms7 24), sugaliihgadilouazddrungnisidmnyiauluiamsilasunisduasunisamu

(w1m51 25/26), oygelvidenssuansiiau (uns 27), eugaliidseandaiunsinsseme (a5

ansuselovuitldlynien® laun nseygrnlmhausiisiudiuniednwigninisamu

37)
avduslerumens avsusylevulalanenid
u.28 u.3l wdd | u24 | u.25/26 w2l w37

Al | [ |89 Lifwusiedu / / / / /
waransusslonlifiuf
AUALAIYDILATINIG

A2 | | |8U wavdnSusslowd| [ / / / /
SRR ERHERLEUER
JGENRE

A3 | | |5T wav@nSusslowd| [ / / / /
SRR ERHERLEUER
JGENRE

BL | / - / / / / /

a9 4 Gvsusslevditugiundinunguionssy (Seusedwilaefidev)

137 LONANSHEWNTINYINIALARENTIUNTARATUNITAU

3.1.22 Feulvdwiunsuszneuianismeldlassnsduaiunmsasu

Tnemluseniaglasunisdaasunisamuiideuludediui

1. dosfifuawuiumbidesnin 1 dwum (lisiuAfinunasRumunyuiow) Guusd

nsanmvualidunisemglulaiussamianisnlinisdaaiunisamu

vengazfiansanmuandunigadusiensd

wuunsanwanuululsvedlasanis

2. figomdumildunonuasmsidoul ilidiu 3 de 1 dmsulasinis3isu diulasenis

3. lasamsiiuasmu (bismeifuwazfunumudou) snnndi 2,000 Suum deq
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lun1sAnwieiny gideuvendnfdnsusslovinielalasimsdauaiunsamulszinm
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In this article, the author considers the implications of the recent decision of the French Conseil

d’Etat (Supreme Administrative Court) regarding the recognition of a hidden agency permanent
establishment that was used by the Irish company to sell online advertising services in France, aided by a
local subsidiary.

1. Introduction: In the Slipstream of the Google Case

On 11 December 2020, the French Conseil d’Etat (Supreme Administrative Court, CE) issued its highly anticipated decision in
the ValueClick case.[1]The case concerned the taxation in France of the online advertising services sold by ValueClick to French
clients.

Online advertising business essentially consist of the selling of a service that ensure the displaying of targeted advertising on
the screens of computers, tablets and mobile phones, based on the profile of the viewers of the screen. In the last decade, the
online advertising business sector has developed in its own complex ecosystem.

ValueClick, a US online advertising group with a subsidiary in Europe to head its European business, sold its services in France
by relying on a local French subsidiary. This arrangement, namely the provision of digital services from an offshore location

with assistance of a local entity in the market jurisdiction, has been used by many companies active in the online advertising
industry. The perceived lack of taxation in the market jurisdiction as a result of such arrangements gave rise to a debate on the
taxation of the digital economy.2]

A very similar case to ValueClick , involving Google — one of the most well-known online advertising behemoths — was
pending before the CE at the same time as ValueClick , but was settled with the French financial public prosecutor by way of
a “ convention judiciaire d’intérét public” (“‘judicial agreement of public interest”, CJIP). The Google case involved the same
questions as that in ValueClick — did Google’s Irish group company have a permanent establishment (PE) in France to which
profits could be attributed beyond the (low) cost-plus profit margin attributed to Google’s local French subsidiary for the services
provided by the latter to the Google group. In the case of Google , both the Tribunal Administratif (Administrative Tribunal,
TA)zjand the Cour Administrative d’Appel (Administrative Court of Appeals, CAA)u4decided in favour of the taxpayer. In other
words, Google Ireland did not have a PE in France. The only profits subject to tax in France from Google’s online advertising
activities were the profits of Google France, arising from the inter-company services agreement between Google France and
Google Ireland. The French tax authorities appealed to the CE. While the case was pending and before the highest court

in France could issue a ruling on the core question of whether Google Ireland had a PE in France, Google agreed to settle
the case for an amount of nearly EUR 1 billion. The initial amount of additional tax due in the reassessment by the French
tax authorities was EUR 1.15 billion. The terms of the settlement did not confirm or deny whether Google Ireland had a PE
in France, nor did the settlement imply that the lower courts have erred by holding that there was no PE in France.5iThe
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jurisdiction, is a base erosion and profit shifting issue, rather than a typical digital economy issue, which is said to require the inception of a new taxing right
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3. FR: TA (Paris), 12 July 2017, Case No. 1505178/1-1, Case Law IBFD.

4. FR: CAA, 25 Apr. 2019, Case No. 17PA03067 , Case Law IBFD.

5. In the CJIP settlement, it was stated that Google had received ample professional advice regarding the legality of their tax structure, as confirmed by the
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B. Michel, French Supreme Administrative Court Finds Taxpayer in ValueClick Case Used an Agency Permanent Establishment to Sell Online
Advertising Services in France through Local Subsidiary, 75 Bull. Intl. Taxn. 4 (2021), Journal Articles & Opinion Pieces IBFD (accessed 6 April 2021).

© Copyright 2021 IBFD: No part of this information may be reproduced or distributed without permission of IBFD.
Disclaimer: IBFD will not be liable for any damages arising from the use of this information.

Exported / Printed on 8 Apr. 2021 by yukokinoshita@hotmail.com.


https://research.ibfd.org/#/doc?url=/linkresolver/static/cl_fr_2020_12_11_1%23cl_fr_2020_12_11_1
https://research.ibfd.org/#/doc?url=/linkresolver/static/cl_fr_2017_07_12_1%23cl_fr_2017_07_12_1
https://research.ibfd.org/#/doc?url=/linkresolver/static/cl_fr_2019_04_25_1%23cl_fr_2019_04_25_1
http://www.ibfd.org/Copyright-IBFD
http://www.ibfd.org
http://www.ibfd.org/Disclaimer

unexpected settlement Google resulted in the focus on the ValueClick case that was running in parallel before the French
administrative courts and offered the CE the opportunity to decide the pressing question of whether, in such circumstances,
there was a PE in France.

The CE did not disappoint. In line with the initial programme of the OECD Base Erosion and Profit Shifting (BEPS) Action Plan
(2013),1e1the court relied on old rules to fend off base erosion and profit shifting, thereby restoring the full effects and benefits of
the traditional international standards. Who needs a new taxing right on distance selling of digital services when the old ones
will do just fine? However, establishing the existence of a PE is only half the work. The CE did not make any pronouncement
regarding the attribution of profits to the French PE.

In what follows, a detailed analysis is carried out on the ValueClick decision, starting with a description of the facts

( see section 2.) and then the decision of the CAA ( see section 3. ). Next, a description of the CE’s decision is provided

( see section4.). In the final part of the article (section5.), some observations are presented with regard to the CE’s approach
to the identification of an agency PE, and on possible issues that arise in relation to the attribution of profits to such a PE. The
article’s conclusions are set out in section 6.

2. ValueClick: The Facts

ValueClick Inc. (“ValueClick US”) was a company established in the United States and parent company of the ValueClick group,
a multinational company (MNC) active in the digital marketing business. In the relevant tax years, i.e. 2009 to 2011, ValueClick
was one of the market leaders in the online advertising business. In 2014, ValueClick changed its name to Conversant, after a
number of company takeovers that had allowed it to build the world’s first fully integrated marketing personalization platform.(7]

ValueClick had set up a wholly owned subsidiary in Ireland (“ValueClick Ireland”) to head its global activities outside North
America. For this purpose, ValueClick US licensed to ValueClick Ireland the use of the ValueClick tradename and granted

it the right to market and sell the ValueClick online advertising services. To this extent, ValueClick Ireland established local
subsidiaries in local European markets and these local subsidiaries provided a range of marketing services. The external
contracts between ValueClick and its clients — all business-to-business (B2B) clients — for the sale of advertising services were
formally entered into with ValueClick Ireland.

One of the local ValueClick subsidiaries was established in France, (ValueClick France). The intercompany services agreement
(“the Agreement”) signed between ValueClick Ireland and ValueClick France on 1 July 2008 determined that the latter would
provide “marketing services”, which were agreed to encompass the prospection of potential clients, management services,
back-office services, administrative and accounting services, human resources management and treasury management and
the management of the information technology (IT). The Agreement expressly provided that, for its purpose, the contracting
parties were independent parties, and its execution could not result in the creation of an agency or partnership relationship. The
Agreement also expressly did not authorize one party to sign contracts in the name of the other party or to represent that party
for the purpose of binding that party by an agreement. It was agreed that the services provided by ValueClick France were
remunerated by ValueClick Ireland on a fixed 8% cost-plus basis.

In the relevant tax years, ValueClick France employed 50 people. In contrast, ValueClick Ireland employed a staff of five to
seven employees, who were responsible for account management and sales of ValueClick services for the world except for
North America.

Based on documents seized during a site visit to the premises of ValueClick France, the French tax authorities initiated a tax
audit of ValueClick Ireland’s activities in France between 2009 and 2011. It was concluded that the latter had operated by
means of a hidden PE in France. ValueClick Ireland’s operations in Ireland with regard to its French clients were believed to
be limited to merely formally signing (“rubberstamping”) of contracts with French clients and issuing invoices, whereas all of
the other activities in relation the signing of these contracts were performed in France by the employees of ValueClick France.
Consequently, the tax authorities concluded that the tasks performed by the employees of ValueClick France exceeded the
scope of the “marketing services”, which were detailed in the Agreement and gave rise to the existence of an agency PE and/

text of the Google CJIP settlement is available at www.agence-francaise-anticorruption.gouv.fr/files/files/ENGLISH%20TRANSLATION%20-%20GO0OGLE
%20CJIP.pdf (accessed 31 Mar. 2021).

6. See OECD, Action Plan on Base Erosion and Profit Shifting p. 18 (OECD 2013), Primary Sources IBDS, also available at http:/
dx.doi.org/10.1787/9789264202719-en (accessed 31 Mar. 2021).

7. See Epsilon, Pressroom: ValueClick rebrands, launches marketing personalization platform as Conversant (3 Feb. 2014), available at: https://us.epsilon.com/
pressroom/ValueClick-rebrands-launches-marketing-personalization-platform-conversant (accessed 31 Mar. 2021). As such, the taxpayer party in the French
administrative court proceedings was “Conversant International Ltd., formally known as ValueClick International Ltd.”.
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or fixed place of business PE within the meaning of article 2(9) of the France-Ireland Income Tax Treaty (1968).1s;The profits
derived by ValueClick Ireland that were attributable to the alleged PE were subjected to corporate income tax in France. In the
same vein, the turnover that was attributable to a fixed establishment (FE) for VAT purposes were assessed as being subject to
French VAT. In other words, ValueClick Ireland was supposed to have charged French VAT on the advertising services provided
to clients in France.

ValueClick Ireland objected to these assessments. In its decision of 7 March 2017,9ithe TA of Paris rejected the taxpayer’s
action for annulment. In an appeal to the CAA of Paris ( see section 3.), ValueClick Ireland reiterating that it did not have PEs in
France for VAT purposes or under the France-Ireland Income Tax Treaty (1968) in the relevant tax years.

3. The Decision of the CAA.,
3.1. FE for VAT purposes

The CAA held that ValueClick Ireland did not have an FE in France for VAT purposes. It observed that it was necessary to
determine the place where the services were rendered, and that this was the place where the provider had its seat of economic
activities, unless the services were rendered from a permanent base in another state. Such a base existed in another state if
the activities of the companies had a sufficient degree of permanence, and there were adequate human and technical means
available to operate autonomously.

The CAA observed that the ValueClick group had the means in France to perform in terms of the intercompany agreement,
but that this agreement did not authorize French employees to sign advertising contracts. The CAA also observed that the
necessary IT infrastructure used by the business was located in the Netherlands, Sweden and the United States, but not in
France. The limited infrastructure present in France only allowed access to the group’s main infrastructure, which was located
elsewhere. On these grounds, the CAA found that ValueClick Ireland did not have the means in France to operate on an
autonomous basis, and, therefore, did not have an FE for VAT purposes.

3.2. Fixed place of business PE for income tax purposes

With regard to the existence of a PE within the meaning of article 2(9) of the France-Ireland Income Tax Treaty (1968), the
CAA observed that this required ValueClick Ireland either to have a “fixed place of business” in France or to perform activities
in France through a dependent agent who habitually exercised in France an authority to conclude contracts in the name of
ValueClick Ireland. The CAA stated that, given the broad scope of the services covered in the Agreement and the fact that
these services covered, practically all of the aspects of an online marketing business, including the negotiations of contracts
with clients, ValueClick France could not be considered to have performed other services beyond the Agreement that would
give rise to the carrying on of a business through a PE, separate from its own activities. Accordingly, the CAA held that
ValueClick Ireland did not have a fixed place of business in France in the relevant tax years.

3.3. Agency PE for income tax purposes

The tax authorities argued that ValueClick France had been operating as a dependent agent of ValueClick Ireland for the
purpose of article 2(9)(c) of the France-Ireland Income Tax Treaty (1968), to the extent that it habitually exercised, in France,
the authority to conclude contracts in the name of ValueClick Ireland. However, the CAA observed that the Agreement
expressly did not allow for such a scenario. Under the Agreement, the employees of ValueClick France did not have the
authority to conclude contracts with clients in the name of ValueClick Ireland.

The CAA also observed that the French tax authorities based their claim of the existence of an agency PE on a number of
elements. These elements included the fact that ValueClick France negotiated the terms of the contracts with French clients,
and was entitled to draw up certain clauses in consultation with individual clients; that the provision of the final signature by the
ValueClick Ireland was something of an automated process and appeared to be a mere confirmation of the contracts as drawn
up by ValueClick France; and that the staff of ValueClick France presented themselves with potential clients as employees of
ValueClick Ireland, to the extent that confusion was raised with clients regarding the identity of their counterparty being either
ValueClick France or ValueClick Ireland.

The CAA noted that none of these elements provided evidence of the fact that the employees of ValueClick France were
authorized to act for the account of and in the name of ValueClick Ireland. This situation was not different, even if certain

8. Convention between Ireland and France for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income (21
Mar. 1968), Treaties & Models IBFD [hereinafter Fr.-Ir. Income Tax Treaty (1968)]. Article 2(9) of the Fr.-Ir. Income Tax Treaty (1968) and its subparagraphs
are identical to OECD Draft Tax Convention on Income and on Capital art. 5 and subparagraphs (30 July 1963), Treaties & Models IBFD.

9. FR: TA, 7 Mar. 2017, Case No. 1508234/2-1 (not published).

10.  FR: CAA (Paris), 1 Mar. 2018, Case No. 17PA01538, Case Law IBFD.
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contracts also contained the names and signatures of employees of ValueClick France. This fact alone did not alter the reality
that the client contracts were signed with ValueClick Ireland and not with ValueClick France, even if the latter would sign off
specific contract modifications, while leaving untouched the general clauses of the contract.

The CAA, therefore, held that ValueClick France did not operate as a dependent agent of ValueClick Ireland. Consequently, the
CAA also held that the latter did not have an agency PE in France in the relevant tax years.

The CAA held in favour of ValueClick Ireland on all grounds and annulled the assessments and the decision by the lower court.
The only French tax due on ValueClick’s operations in France was the tax levied on the 8% cost-plus profit margin generated
by ValueClick France on the intra-group services it performed for the benefit of ValueClick Ireland. Unsurprisingly, the tax
authorities appealed to the CE ( see section4.)

4. The Decision of the CE:,
4.1. FE for VAT purposes

The CE observed that ValueClick France did dispose of the means in France to provide, in an autonomous way, services

to ValueClick Ireland under the Agreement. These means included staff in France who were able to take decisions to sign
contracts with French advertising clients that allowed these clients to benefit from the services exploited by ValueClick Ireland.
The CE observed that ValueClick Ireland had submitted to the court that the execution of the advertisement services provided
to its clients implied the online real time linking of advertisers and affiliates, which required technical infrastructure and software
for the operation of a digital platform. This infrastructure was hosted on servers in datacentres. The CE noted that the creation,
configuration and management of the accounts of French clients by the employees of ValueClick France, as provided for

in the agreement between the client and ValueClick Ireland, resulted in tailoring of the services to the particular advertising
needs of the client. No further involvement was required from other entities of the ValueClick group. As such, the employees
of ValueClick France had to be regarded as having the appropriate means available to operate independently from ValueClick
Ireland, despite the fact that the technical infrastructure, i.e. the data centres, used for the operation of the online advertising
platform was not located in France nor in Ireland.

Accordingly, the CE held that the CAA had erred by holding that ValueClick Ireland did not have an FE in France based on

the activities performed by ValueClick France as it did not have the human and technical means to provide services in an
autonomous way to French clients of ValueClick. As a result, the taxpayer had to have charged French VAT on the provision of
the online advertising services.

4.2. Agency PE for income tax purposes

The CE did not consider whether ValueClick Ireland had a fixed place of business PE in France. With regard to the issue of
an agency PE, the CE observed that for such a PE to exist in France for the purpose of the France-Ireland Income Tax Treaty
(1968), ValueClick Ireland had to have been relying on persons acting in France on behalf of the enterprise in Ireland, other
than an agent of an independent status who has, and habitually exercises in France, an authority to conclude contracts in the
name of the enterprise that relate to the person’s own business.

The CE referred to the Commentaries on Article 5 of the OECD Models (2003)i12z7and (2005).[131Based on the foregoing, the
CE observed that, even if ValueClick France did not formally conclude contracts in the name of the Irish company, a French
company that habitually decided on transactions of which the Irish company did no more than approve, and which once they
had been approved, bound the Irish company, had to be regarded as a person exercising the power to conclude contracts.
Accordingly, the CE held that the CAA had erred by holding that, given the fact that the contracts with the French ValueClick
clients were signed by the taxpayer in Ireland under the circumstances described in section 3.3., did not make ValueClick
France an agency PE of the taxpayer in Ireland for the purpose of article 2(9)(c) of the France-Ireland Income Tax Treaty
(1968).

For these reasons, the CE annulled the decision of the CAA of Paris. The case was remanded to the same court.

1. Case No. 420174 (2020), supra n. 1.
12. OECD Model Tax Convention on Income and on Capital: Commentary on Article 5 para. 32.1 (28 Jan. 2003), Treaties & Models IBFD.
13. OECD Model Tax Convention on Income and on Capital: Commentary on Article 5 para. 33 (15 July 2005), Treaties & Models IBFD.
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5. Observations
5.1. Agency PE: Look and you will find it

As in the Google case, the CAA took a formal approach in its determination of whether an agency PE existed. The only relevant
facts were the terms of the intra-group services agreement. The CE adopted a different approach. First of all, the CE’s decision
reconfirms its decision in Société Interhome (2003)141to the effect that activities of a subsidiary can give rise to PE for its parent
company in general, and an agency PE, in particular, if the conditions set out in the relevant tax treaty are fulfilled. An agency
PE exists if the dependence test and the test of habitual exercising of the power to, legally or de facto, bind the principal.

In Zimmer (2010),115;the CE distinguished its decision in Société Interhome from the case of a commissionaire arrangement.
The essential features of a commissionaire contract are defined in the French Code de commerce (Commercial Code)jisjand
one of these features is the nature of the commissionaire’s mandate, i.e. he is bound to act in his own name and not in the
name of the principal.;17]This might explain why, in Zimmer , the CE thought it sufficient to follow what has been referred to as

a strict legal approach. If the commissionaire would act in a de facto manner in his or her own name, he or she would overstep
his or her mandate, and his or her action would be void in law in relation to his principal.

In the case of ValueClick , there was no commissionaire arrangement in place. The CE, therefore, applied its approach as
adopted in Interhome to determine whether the intercompany relationship gave rise to an agency PE, either in terms of the
agreement or de facto.

The CE did not elaborate on the dependence test. With regard to the mandate held by ValueClick France, the CE referred to
insertions in the Commentaries on Article 5(3) of the OECD Models (2003)1s1and (2005).119The France-Ireland Income Tax
Treaty (1968) incorporates the agency PE language of the OECD Draft (1963). The facts of the case occurred in the period
2008 to 2011. The amended OECD Commentaries on Article 5(3) (2003) and (2005) provides that the model phrase “authority
to conclude contracts in the name of the enterprise” should be understood as not confining the application of the agency PE
concept to an agent who enters into contracts literally in the name of the enterprise. Also, a person who conclude contracts
that are binding on the enterprise, even if those contracts are not in the name of the enterprise, are indicative of an agency
PE.20)Similarly, a person who is authorized to negotiate all elements and details of a contract in a way binding on the enterprise
can be said to exercise the authority to bind.;21)Lack of active involvement by an enterprise in transactions may be indicative of
a grant of authority to an agent.;2z1Arguably, this last statement in the OECD Commentaries on Article 5(3) (2003) and (2005)
was key to the CE’s finding that the activities of the employees of ValueClick France resulted in an agency PE for ValueClick
Ireland. There was a clear lack of active involvement of ValueClick Ireland in the conclusion of contracts with clients, and all of
the necessary tasks to conclude the contract were performed by ValueClick France, with ValueClick Ireland adding a signature
automatically. On the other hand, it is uncalled for to conclude that there was no involvement at all on the part of ValueClick
Ireland. Contrary to the example in the OECD Commentaries on Article 5(3) (2003) and (2005), ValueClick France did not
have carte blanche with regard to determining all details of the contracts with clients. It had to rely on a model contract provided
by ValueClick Ireland, which set the boundaries of the two most important components of the contract: (i) the description of the
services to be provided; and (ii) the price structure for the services to be performed. The CE appeared to give more weight to
the fact that the contracts were rubberstamped in Ireland than that the material contracting power of the French employees
was restricted. But is rubberstamping a relevant factor if the intermediary can only present clients with a binary choice of either
signing a largely prepopulated contract or not? In any case, the CE’s approach of emphasizing the lack of active involvement,
while, at the same time, seemingly ignoring the limited scope of the intermediary’s mandate, is certainly not clearly reflected in
the OECD Commentaries on Article 5(3) (2003) and (2005).

14.  FR: CE, 20 June 2003, Case No. 224407 , Case Law IBFD.

15.  FR: CE, 31 Mar. 2010, Case Nos. 304715 and 308525, Case Law IBFD.

16.  See of the FR: Code de commerce (Commercial Code), articles L132-1 to 132-2 with regard to commissionaire arrangements in general, and article L134-17
with regard to the commercial agent, in particular.

17. The statutory provisions are “ loi de police ” (“mandatory provisions”) in the sense of EU Rome | Regulation 593/2008 (17 June 2008) on the law applicable to
contractual obligations. Such obligations cannot be opted out of without losing status. This position has recently been confirmed in a decision by CAA of Paris.
In an international context, it is possible to opt out of French law applying to the commissionaire arrangement. However, if French law applies, the provisions
regarding commissionaire arrangements must be abided with. See FR: CAA, 13 Feb. 2020, Case No. 16/15098.

18.  Para. 32.1 OECD Model: Commentary on Article 5 (2003).

19. Para. 33 OECD Model: Commentary on Article 5 (2005).

20.  Para. 32.1 OECD Model: Commentary on Article 5(3) (2003).

21. Para. 33 OECD Model: Commentary on Article 5(3) (2005).

22. Para. 32.1 OECD Model: Commentary on Article 5(3) (2003).

B. Michel, French Supreme Administrative Court Finds Taxpayer in ValueClick Case Used an Agency Permanent Establishment to Sell Online
Advertising Services in France through Local Subsidiary, 75 Bull. Intl. Taxn. 4 (2021), Journal Articles & Opinion Pieces IBFD (accessed 6 April 2021).
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5.2. The (Non-)impact of the OECD Model (2017):::and the MLI

Since the OECD Model (2017), it has become clear that lack of involvement has to be understood as the intermediary playing
“a principal role leading to the conclusion of contracts that are routinely concluded without material modification by the
enterprise”.;24;The CE’s conclusion makes perfect sense against the background of the clarification in the OECD Model (2017).
A dynamic interpretation of tax treaties based on updates to the Commentaries on the OECD Model issued after the facts in the
case take place is not necessarily problematic.;2sjHowever, clarification is taken from the agency PE provision itself in updated
OECD Model (2017), and not from the Commentaries on the OECD Model (2017). Relying on model language, even implicitly,
that was not adopted in the France-Ireland Income Tax Treaty (1968) itself, is an interpretative stretch.

Interestingly, in his opinion, the Rapporteur General 26jwarned the CE regarding this issue, but, instead, focused on the
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (2017)
(MLI).;271The France-Ireland Income Tax Treaty (1968) is covered by the MLI, but Ireland has reserved the right for the entirety
of article 12 of the MLI not to apply to Covered Tax Agreements (CTAs).28)The Rapporteur General warned the CE that it

might be a bold move to retain an interpretation of the France-Ireland Income Tax Treaty (1968) that corresponded to a MLI
modification that had been rejected expressly by Ireland. The CE appeared not to be flustered by this observation. And one
can only agree with the CE, as the MLI modifies tax treaties, but the policy options pursued by countries with regard to these
modifications should not affect the interpretation of tax treaties that are not modified. The understanding of such tax treaties can
only be altered through dynamic interpretation by relying on the Commentary on Article 5 of the OECD Model (2017). Yet, as of
the update to article 5(5) of the OECD Model (2017), the OECD Commentary on Article 5 (2017) only caters for tax treaties that
refer to persons habitually concluding contracts or habitually playing a principal role in the conclusion of contracts.

The unnerving conclusion of the ValueClick case is that the MLI and the updated OECD Model (2017) did not contribute to
prevent the avoidance of an agency PE status in cases where the OECD member countries refuse to play along. On the
contrary, the MLI presented Ireland with an option to formally reject something that previously had been implicitly accepted

by the Commentary on Article 5 of the OECD Models.29;The fact that the anti-agency PE avoidance rules have been moved
from the OECD Commentaries into the text of the OECD Model (2017) and the MLI, and that these instruments have therefore
modified the PE threshold under article 5(5), fuels an a contrario argument, i.e. that tax treaties that do not incorporate the
language of the modification should be interpreted in a restrictive and, therefore, more avoidance-prone way.

The CE did not follow such a contrario reasoning. Instead, it interpreted the Commentaries on Article 5 of the OECD Models
(2003) and (2005) in a way that was post the OECD/G20 BEPS initiative.

5.3. And now, the crux: Profit attribution to an agency PE

The CE remanded the case to the lower court, i.e. the CAA, and the latter will arguably have to address the most difficult
aspect of this case. It is one thing to determine that ValueClick Ireland had an agency PE in France, but attributing profits to this
deemed PE is wholly different matter.

There are no specific provisions under French domestic law that apply to the allocation of income to dependent agent PEs.
The method used by the tax authorities in the initial reassessments was to determine the total turnover derived by ValueClick
Ireland in France by taking the total of payments made by clients on the French bank account of ValueClick Ireland and to
deduct expenses, which were deemed to be equal to 80% of the gross income.301This very rudimentary approach to profit
attribution was upheld by the TA in Paris, but is certainly is not in line with the Authorised OECD Approach (AOA) and its
restatement in the OECD’s 2018 “Additional Guidance”31jon profit attributions to agency PEs under article 5(5) of the OECD
Model (2017).

23.  OECD Model Tax Convention on Income and on Capital (21 Nov. 2017), Treaties & Models IBFD.

24. OECD Model (2017), art. 5(5).

25. In Andritz (2003) (FR: 30 Dec. 2003, Case No. 233894 , Case Law IBFD), the CE formally rejected dynamic use of the OECD Model: Commentaries . In
subsequent decisions, this principled stance has been largely reverted. See , for a recent example (implicitly) allowing dynamic interpretation, FR: CE, 16 July
2020, Case No. 436570, Case Law IBFD.

26.  FR: CE, Opinion of Rapporteur General , 11 Dec. 2020, Case No. 420174.

27. Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (7 June 2017) (MLI), Treaties & Models IBFD.

28.  Article 12 of the MLI deals with the artificial avoidance of a PE status through commissionaire arrangements and similar strategies and inserts a provision
similar to the new article 5(5) of the OECD Model (2017) with regard to CTAs.

29.  Ireland did not express any reservations or observations against the agency PE provisions in the OECD Model Tax Convention on Income and on Capital (28
Jan. 2003), Treaties & Models IBFD and OECD Model Tax Convention on Income and on Capital (15 July 2005), Treaties & Models IBFD and in the OECD
Model: Commentaries (2003) and (2005).

30.  Rapporteur General’s Opinion, Case No. 420174 (2020), supra n. 27, at para. 1.4.

31. OECD, Additional Guidance on the Attribution of Profits to Permanent Establishments, BEPS Action 7 (OECD 2018), Primary Sources IBFD, also available
at www.oecd.org/tax/beps/additional-guidance-attribution-of-profits-to-a-permanent-establishment-under-beps-action7.htm (accessed 31 Mar. 2021)
[hereinafter “ Additional Guidance ).

B. Michel, French Supreme Administrative Court Finds Taxpayer in ValueClick Case Used an Agency Permanent Establishment to Sell Online
Advertising Services in France through Local Subsidiary, 75 Bull. Intl. Taxn. 4 (2021), Journal Articles & Opinion Pieces IBFD (accessed 6 April 2021).
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The attribution of profits to ValueClick Ireland’s agency PE will be a challenging task. The France-Ireland Income Tax Treaty
(1968) incorporates a version of article 7 as set out in the OECD Model (2008).1321lt is unclear whether the CAA will be averse
to deciding the attribution issue by applying the AOA and the Additional Guidance. Furthermore, the France-Ireland Income Tax
Treaty (1968) does not contain a provision similar to article 5(5) of the OECD Model (2017).

It might have been hoped that the specific example in the Additional Guidance on the “sale of advertising on a website (related
intermediary)”, and which seems specifically devised to cater for the corporate setup in the Google and ValueClick cases, would
assist. However, it does not.

The Additional Guidance states that, in general, if the intermediary, i.e. the entity acting as the dependent agent, and the non-
resident enterprise, i.e. the entity acting as the principal, are associated enterprises, both articles 7 and 9 of the OECD Model
apply. Article 7 of the OECD Model determines the basis on which profits are attributable to the PE and article 9 determines
the division of profits between the non-resident entity and the intermediary. It is further explained that there is no priority rule in
terms of which profit adjustment under article 9 of the OECD Model should necessarily precede the attribution of profits under
article 7.133)Any approach taken must ensure that there is no double taxation in the source country.34)in the ValueClick case,
there is a fixed order, prescribed not by law but by the procedural economy. The French tax authorities brought the case to the
administrative courts by claiming a hidden PE and challenging the lack of profit attribution to ValueClick France under article 7
of the France-Ireland Income Tax Treaty (1968), while leaving the 8% cost-plus remuneration received by ValueClick France for
the intra-group services performed for ValueClick Ireland undisputed. This position is important, as it implies that for the sake
of attributing profits to the agency PE without creating double taxation, only those functions performed, assets used and risks
assumed by the PE are to be taken into account that have not been taken into consideration to determine the undisputed arm’s
length remuneration received by Google France for the service provided to Google Ireland.

In its decision of 2018, the CAA had observed that the ValueClick intra-group services agreement was drafted in very general
terms. The CAA reiterated the view of the tax authorities, which was that “these services covered the entirety of services that
an enterprise that provides digital marketing services is expected to provide, including negotiating with clients”.35)Fifty members
of staff were hired to execute these tasks in France, compared to the handful of staff members employed by ValueClick Ireland.

In the online advertising example in the OECD’s Additional Guidance, the object of the transactions is framed in radically
different terms. Online advertising companies claim to “sell advertising space”, and it is the sale of such advertising space
that is said to be the subject of the functional analysis for the purpose of attributing PE profits.izejln the functional analysis,
significant people functions are assigned to the sales activities, and, as such, risk is deemed to be assumed, namely the risk
“associated with determining the amount, type and form of advertising are also performed by personnel of the intermediary on
behalf of the principal”.371Profits should be attributed to the PE to the extent that the internal dealings between PE and head
office would have received remuneration had they been performed between unrelated parties.

Arguably, the OECD’s take on significant people functions is based on a misconceived notion of the nature of the online
advertising industry. First, online advertising companies do not sell advertising space, they sell advertising services, and
they do so by operating an advertising display network, i.e. and online interface platform that links advertisers, i.e. economic
actors that want to advertise their products or services, with website owners who want to monetize website visitors by being
remunerated for advertising being shown to these visitors. ValueClick, like most major players in the industry, does not own
advertising space.[3g]

Second, in addition to the digital nature of the services provided, one of the other unique selling points of online advertising
compared to the buying and selling of advertising space in, say, a newspaper, is that the efficiency of online adverts can be
constantly monitored, tailored and improved.(39;The skill of what the Additional Guidance calls the “determining the amount, type
and form of advertising” is, in fact, the core activity of a digital marketing company like ValueClick. It is also where a large part
of the value is created, besides the value created through the operation of an advertising network. In the case of Google, the
advertising network operates in a direct and indirect modus: (i) the direct remote modus permits small clients to operate the

32. OECD Model Tax Convention on Income and on Capital (17 July 2008), Treaties & Models IBFD.

33.  Additional Guidance , supra n. 31, at para. 34.

34. 1d., at para. 35.

35.  Case No. 17PA01538 (2018), supra n. 10, at para. 16.

36.  Additional Guidance , supra n. 31, at para. 61.

37. 1d., at para. 20.

38.  With regard to the websites of Google and Facebook, on which advertising is shown, but even for these online advertising giants, most revenue is generated
through the display of advertising on third-party websites. For a further description of the online advertising business, see B. Michel, The French Crusade
to Tax the Online Advertising Business: Reflections on the French Google Case and the Newly Introduced Digital Services Tax , 59 Eur. Taxn. 11, sec. 2.1.
(2019), Journal Articles & Opinion Pieces IBFD.

39.  The efficiency of an online advert is measured by the so-called “click-through rate”, i.e. the percentage of clicks on a displayed advert on the advertiser’s
website as a fraction of the total of times the advert was shown, and the “conversion rate”, i.e. the percentage of effective purchases made on the advertiser’s
website as a fraction of the total of times the advert was shown.

B. Michel, French Supreme Administrative Court Finds Taxpayer in ValueClick Case Used an Agency Permanent Establishment to Sell Online
Advertising Services in France through Local Subsidiary, 75 Bull. Intl. Taxn. 4 (2021), Journal Articles & Opinion Pieces IBFD (accessed 6 April 2021).
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network remotely without the intervention of employees; and (ii) the indirect modus for large clients requires the intervention of
employees. ValueClick’s business required staff to intervene. As such, the French clients of ValueClick dealt with the employees
of ValueClick France to set up and manage their online advertising campaigns.

It should be emphasized that, under the intra-group service agreement, ValueClick France was said to be remunerated for

its performance of all tasks ordinarily performed by a digital marketing enterprise. This situation includes the core activity of
continuously monitoring and optimizing the advertising campaigns of clients, i.e. what the OECD calls in its Additional Guidance
the “determining the amount, type and form of advertising”.i4oqjHowever, the performance of this function and the risk associated
with it has already been taken into account to determine the arm’s length remuneration received by ValueClick France. By

the OECD’s own admission, taking these particular functions and risk into account for the purpose of attributing profits to the
agency PE should be avoided, as it gives rise to double taxation.

This position does not imply that there are no profits to be attributed to the French agency PE of ValueClick Ireland. The crux
of the matter is that only those profits should be attributed that remunerate functions performed, and assets used and risks
assumed by an agency PE acting as an agency PE, namely ValueClick France’s playing of a role that results in the conclusion
of agreements to provide advertising services. For instance, such activities could relate to the skill involved of persuading
prospective clients to use ValueClick as their dedicated online marketing agency. Accordingly, the functions, assets and risks
relating the effective performance of the services sold should be kept out of the PE profit attribution.

5.4. A transfer pricing case by any other name

The author believes that the ValueClick case, like the Google case, has taken a wrong turn from the outset. The focus should
not be on the existence of a PE and the attribution of profits to this PE. Rather, the focus should be on the remuneration of the
services under the intra-group services agreement.

In both cases, the remuneration was fixed at a level of 8% cost-plus. This “industry standard” is problematic. As in

the Google case, there are cogent grounds to believe that cost-plus profit margin granted to ValueClick France was simply

not in balance with the value added by the intra-group services, considering the online advertising value chain.s1jlnstead, the
agency PE concept has been stretched and profit attribution rules have been restated for the grand overarching purpose of
attributing more taxable profits to the market jurisdiction (read: the jurisdiction in which the advertising expenses are deducted).
All of this leads the innocent bystander to one ultimate question: Why not challenge ValueClick’s transfer pricing arrangement
instead of taking the PE route?

Here, it should be noted that the Rapporteur General referred to a possible explanation suggested in the French doctrine.42The
ordinary statute of limitation on transfer pricing adjustments is three years. For the assessment of a hidden PE, the limitation
term is ten years. The ValueClick assessments concerned tax years as of 2009. The assessments were issued in 2014.

6. Conclusions

By concluding that ValueClick Ireland operated its online advertisement business in France by means of an agency PE, did

the Supreme Administrative Court restore the full effects of old international standards — to use the parlando of the BEPS
Action Plan — or did it stretch old standards to catch the new reality of the digital economy? Whichever view one adopts, the
result of the decision is in line with the OECD’s post-BEPS view on the prevention of artificial avoidance of agency PE status.
However, the outcome starkly contrasts with the fact that the agency PE provisions in the France Ireland Tax Treaty (1968)
were not altered by the MLI, nor are they affected by the updated language in article 5(5) of the OECD Model (2017). From this
perspective, one could claim that the decision borders on judicial activism.

However, any such claim is strongly tempered by the fact that the hot potato of PE profit attribution is yet to be dealt with

by the Administrative Court of Appeal. The analysis above shows that despite the OECD’s “ Additional Guidance”, profit
attribution to agency PEs used by online advertisement companies to make sales, aided by a local subsidiary, is difficult,

if not impossible, without reassessing the entire value chain of the online advertisement business and the attribution of

profits to all activities involved in the operation of the business in local markets, including the activities performed by the local
subsidiary (i.e. ValueClick France ). This requires breaking open the pricing of the intra-group services provided by ValueClick
France to ValueClick Ireland . It is questionable whether the Administrative Court of Appeal is mandated and willing to go that
far.

40.  Additional Guidance , supra n. 31, at para. 59.
41. For an attempt of a functional analysis to determine a more realistic remuneration of the intra-group services, see Michel, supra n. 38, at sec. 2.7.2.2.
42. Rapporteur General s Opinion, Case No. 420174 (2020), supra n. 26, at para. 1.4.

B. Michel, French Supreme Administrative Court Finds Taxpayer in ValueClick Case Used an Agency Permanent Establishment to Sell Online
Advertising Services in France through Local Subsidiary, 75 Bull. Intl. Taxn. 4 (2021), Journal Articles & Opinion Pieces IBFD (accessed 6 April 2021).
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MOF Approval Ref. No. 0.3865/73(SJ.133-4)(10)

GUIDELINES ON MSC MALAYSIA FINANCIAL INCENTIVES

(GRANDFATHERING AND TRANSITION UNDER SERVICES INCENTIVE)

1. INTRODUCTION

1.1 Pursuant to Malaysia’s participation’ in the Forum on Harmful Tax Practices (FHTP),
Organisation for Economic Co-operation and Development (OECD), to implement the
Base Erosion and Profit Shifting (BEPS) action plans, the income tax exemption under the
MSC Malaysia Bill of Guarantee No. 5 has been revised to be consistent with the taxation
standards under the OECD BEPS Action 52.

1.2 According to the aforesaid taxation standards, existing MSC Malaysia Status companies
with income tax exemption are allowed to grandfather i.e. continue to enjoy the income
tax exemption granted for non-intellectual property (non-IP) or services income under the
Existing Regime, subject to compliance of MSC Malaysia Status Conditions of Grant
issued to the companies.

1.3 The purpose of this document is to set out the guidelines on:

(a) grandfathering timeline applicable to existing MSC Malaysia Status companies
with income tax exemption on non-IP or services income?; and

(b) transition of these companies from the Existing Regime to the Revised Regime in
order to enjoy the income tax exemption in respect of non-IP or services income
for the remaining exemption period.

" The details of Malaysia’s participation can be found at https://www.treasury.gov.my/index.php/en/tax/malaysia-s-commitment-in-
international-tax-standard.html

2 The details on the taxation standards can be found at OECD, “Countering Harmful Tax Practices More Effectively, Taking into
Account Transparency and Substance, Action 5: 2015 Final Report’, http://www.oecd.org/tax/countering-harmful-tax-practices-more-
effectively-taking-into-account-transparency-and-substance-action-5-2015-final-report-9789264241190-en.htm and “Harmful Tax
Practices — 2017 Progress Report on Preferential Regimes: Inclusive Framework on BEPS: Action 57,
http://www.oecd.org/tax/beps/harmful-tax-practices-2017-progress-report-on-preferential-regimes-9789264283954-en.htm.

3 The relevant grandfathering timeline has been provided under the Promotion of Investments (Exclusion of Income For MSC Status
Company) Regulations 2018 [P.U.(A) 332/2018] and Income Tax (Exemption) (No. 2) 2015 (Amendment) Order 2018 [P.U.(A)
396/2018].
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14 In this document:

(@)
(b)

(d)

(e)

“Eligibility Criteria” means the eligibility criteria as specified in the New Guidelines;

“Existing Regime” means the income tax exemption granted under the Promotion
of Investments Act 1986 or Income Tax (Exemption)(No. 2) Order 2015 [P.U.(A)
50/2015];

“List of Promoted Activities” means the list of MSC Malaysia promoted activities
as specified in the New Guidelines;

“‘New Conditions” means the conditions imposed under the Revised Regime, as
set out in Appendix 1 or Appendix 2;

“‘New Guidelines” means the “Guidelines on MSC Malaysia Financial Incentives
(Services Incentive — Income tax Exemption)” document with Effective Date of 1
January 2019; and

‘Revised Regime” means the income tax exemption to be granted under the
Income Tax (Exemption)(No. 10) Order 2018 [P.U.(A) 389/2018].

2. COMPANIES APPROVED ON OR BEFORE 16 OCTOBER 2017

2.1 Existing MSC Malaysia Status companies which have been granted approval of MSC
Malaysia Status on or before 16 October 2017 and as at 1 January 2019, the exemption
period has been activated and has not expired (i.e. either within first 5-year* or second 5-
year® of the exemption period):

(@)

(b)

Status quo: These companies will grandfather under the Existing Regime and the
exemption period (either first 5-year or second 5-year) can only be granted until
30 June 2021.

Transition: Subject to approval, the remaining exemption period® will be
granted under the Revised Regime:

(i)  Eligibility Criteria and List of Promoted Activities are not applicable.

(i) Percentage of tax exemption approved is to remain.

4 Pioneer certificate or commencement letter has been issued for the exemption period of first 5-year.

5 Approval has been issued for extension of exemption period of second 5-year.

6 “Remaining exemption period” refers to the period beginning from the subsequent date after the expiry of the grandfathering timeline
until the expiry of 5 years from the commencement date under the Existing Regime.
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(i) Commencement date of the remaining exemption period under the Revised
Regime will be 1 July 2021.

(iv) Companies are required to comply with the New Conditions in Appendix 1,
commencing from 1 July 2021.

(v) Companies may apply to add new activities in accordance with the New
Guidelines (must comply with the List of Promoted Activities).

(vi) For extension of exemption period for second 5-year’:

(1) Companies are required to submit the application for extension no later
than 30 days before the expiry of the first 5-year.

(2) Eligibility Criteria and List of Promoted Activities are not applicable.

(3) Percentage of tax exemption is to remain®.

(4) The exemption period for the second 5-year will begin from the
subsequent date after the expiry of the exemption period for the first 5-

year.

(5) Companies are required to comply with the same New Conditions in
Appendix 1 for the second 5-year.

(6) Companies may apply to add new activities in accordance with the New
Guidelines (must comply with the List of Promoted Activities).

Example:

Company A has been awarded MSC Malaysia Status on 1 October 2017. Company A
has been issued a pioneer certificate and the exemption period for the first 5-year is
from 1 January 2018 until 31 December 2022 under Existing Regime. Company A is
allowed to grandfather under the Existing Regime for the exemption period from 1
January 2018 until 30 June 2021. The remaining exemption period from 1 July 2021
until 31 December 2022 will be granted under the Revised Regime. Company A may
apply for extension of exemption period for second 5-year under the Revised Regime.
The exemption period to be granted for the second 5-year will be from 1 January 2023
until 31 December 2027.

7 A Tier 3 company may apply for extension of exemption period for second 5-year provided that the company applies to change to
either Tier 1 or 2 and complies with the conditions imposed under Tier 1 or 2 by the expiry of the exemption period for first 5-year.
8 A Tier 3 company which has changed to either Tier 1 or 2 will be approved 100% income tax exemption for second 5-year.
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COMPANIES APPROVED AFTER 16 OCTOBER 2017

Existing MSC Malaysia Status companies which have been granted approval of MSC
Malaysia Status after 16 October 2017 and as at 1 January 2019, the exemption period
has been activated and has not expired (i.e. within first 5-year®):

(@)

(b)

Status quo: These companies will grandfather under the Existing Regime and the
exemption period (the first 5-year) can only be granted until 31 December 2018.

Transition: Subject to approval, the remaining exemption period ™ will be
granted under the Revised Regime:

Eligibility Criteria and List of Promoted Activities are not applicable.
Percentage of tax exemption approved is to remain.

Commencement date of the remaining exemption period under the Revised
Regime will be 1 January 2019.

Companies are required to comply with the New Conditions in Appendix 2,
commencing from 1 January 2019.

Companies may apply to add new activities in accordance with the New
Guidelines (must comply with the List of Promoted Activities).

For extension of exemption period for second 5-year'":

(1) Companies are required to submit the application for extension no later
than 30 days before the expiry of the first 5-year.

(2) Eligibility Criteria and List of Promoted Activities are not applicable.

(3) Percentage of tax exemption is to remain’2.

(4) The exemption period for the second 5-year will begin from the
subsequent date after the expiry of the exemption period for the first 5-

year.

(5) Companies are required to comply with the New Conditions applicable
for Year 3 onwards as stated in Appendix 2 for the second 5-year.

% Pioneer certificate or commencement letter has been issued for the exemption period of first 5-year.

10 “Remaining exemption period” refers to the period beginning from the subsequent date after the expiry of the grandfathering timeline
until the expiry of 5 years from the commencement date under the Existing Regime.

1A Tier 3 company may apply for extension of exemption period for second 5-year provided that the company applies to change to
either Tier 1 or 2 and complies with the conditions imposed under Tier 1 or 2 by the expiry of the exemption period for first 5-year.

12 A Tier 3 company which has changed to either Tier 1 or 2 will be approved 100% income tax exemption for second 5-year.
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(6) Companies may apply to add new activities in accordance with the New
Guidelines (must comply with the List of Promoted Activities).

4. COMPANIES WHICH HAVE YET TO ACTIVATE FIRST 5-YEAR OR YET TO OBTAIN

EXTENSION OF SECOND 5-YEAR

4.1 If as at 1 January 2019, an existing MSC Malaysia Status company has yet to activate the
exemption period for the first 5-year or has yet to obtain the extension of exemption period
for the second 5-year's:

(a)

(e)

The exemption period for the first 5-year will be activated or the approval for the
extension of the exemption period for second 5-year will be granted under and in
accordance with the Existing Regime.

The exemption period can only be granted:

(i) If the approval of MSC Malaysia Status is granted on or before 16 October
2017, until 30 June 2021.

(i) If the approval of MSC Malaysia Status is granted after 16 October 2017,
until 31 December 2018.

Subject to approval, the remaining exemption period' will be granted under the
Revised Regime.

If the approval of MSC Malaysia Status is granted after 16 October 2017 and the
date of first invoice is after 31 December 2018, the exemption period of the first 5-
year will be approved under the Revised Regime.

Where the exemption period for the first 5-year or any part of the first 5-year is to
be granted under the Revised Regime:

(i)  Eligibility Criteria and List of Promoted Activities are not applicable.

(i)  Percentage of tax exemption approved is to remain.

13 Pioneer certificate or commencement letter for the exemption period of first 5-year or approval for extension of exemption period of
second 5 year has yet to be issued.

4 Exemption granted under Existing Regime is subject to the company’s compliance of the existing MSC Malaysia Status Conditions
of Grant issued to the company.

15 “Remaining exemption period” refers to the period beginning from the subsequent date after the expiry of the grandfathering timeline
until the expiry of 5 years from the commencement date under the Existing Regime.
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(i) Commencement date of the exemption period under the Revised Regime will
be:

(1) 1 July 2021 (if the approval of MSC Malaysia Status is granted on or
before 16 October 2017); or

(2) 1 January 2019 or date of first invoice, whichever is later (if the approval
of MSC Malaysia Status is granted after 16 October 2017).

(iv) If the commencement date is 1 July 2021, companies are required to comply
with the New Conditions in Appendix 1 starting from the said
commencement date.

(v) If the commencement date is 1 January 2019 or date of first invoice,
whichever is later, companies are required to comply with the New
Conditions in Appendix 2 starting from the said commencement date.

(vi) Companies may apply to add new activities in accordance with the New
Guidelines (must comply with the List of Promoted Activities).

(vii) For extension of exemption period for second 5-year’®:

(1) Companies are required to submit the application for extension no later
than 30 days before the expiry of the first 5-year.

(2) Eligibility Criteria and List of Promoted Activities are not applicable.

(3) Percentage of tax exemption is to remain'’.

(4) The exemption period for the second 5-year will begin from the
subsequent date after the expiry of the exemption period for the first 5-

year.

(5) Companies are required to comply with the New Conditions as stated in
Appendix 1 for the second 5-year.

(6) Companies may apply to add new activities in accordance with the New
Guidelines (must comply with the List of Promoted Activities).

16 A Tier 3 company may apply for extension of exemption period for second 5-year provided that the company applies to change to
either Tier 1 or 2 and complies with the conditions imposed under Tier 1 or 2 by the expiry of the exemption period for first 5-year.
17 A Tier 3 company which has changed to either Tier 1 or 2 will be approved 100% income tax exemption for second 5-year.
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() Where the remaining exemption period for the second 5-year is to be granted
under the Revised Regime:
(i)  Eligibility Criteria and List of Promoted Activities are not applicable.
(i) Percentage of tax exemption is to remain.
(vi) Commencement date of the remaining exemption period for the second 5-
year under the Revised Regime will be 1 July 2021.
(i) Companies are required to comply with the New Conditions as stated in
Appendix 1 commencing from 1 July 2021.
(iv) Companies may apply to add new activities in accordance with the New
Guidelines (must comply with the List of Promoted Activities).
(9) For the avoidance of doubt, for any exemption period granted under the Revised
Regime, the commencement date of the said exemption period cannot be earlier
than 1 January 2019.
(h) A summary of the above guidelines on transition is set out below:
MSC Status Scenario Exemption period Exemption period to be Commencement New Conditions to
approval date allowed under Existing granted under Revised date under be complied with

Regime (grandfathering
period)

Regime

Revised Regime

starting from the
commencement date
under Revised

Regime

On or before 16 Yet to From date of first invoice From 1 July 2021 until expiry 1 July 2021 Appendix 1
October 2017 activate first until 30 June 2021 of 5 years from date of first

5-year invoice

For N/A From the subsequent date Subsequent date Appendix 1

extension of after expiry of first 5-year until | after expiry of first

second 5- expiry of 5 years 5-year

year:

Yet to obtain | From the subsequent From 1 July 2021 until expiry 1 July 2021 Appendix 1

extension for | date after expiry of first 5- | of 5 years from start date

second 5- year (start date) until 30

year June 2021
After 16 October | Yetto From date of first invoice From date of first invoice (if Date of first invoice | Appendix 2
2017 activate first until 31 December 2018 issued after 31 December or 1 January 2019,

5-year 2018) or 1 January 2019, whichever is later

whichever is later, until expiry
of 5 years

For N/A From the subsequent date Subsequent date Appendix 1

extension of after expiry of first 5-year until | after expiry of first

second 5- expiry of 5 years 5-year

year
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5. INSTITUTION OF HIGHER LEARNING (IHL) AND INCUBATOR

5.1 Existing IHL and Incubator entities impacted by the aforesaid grandfathering timeline may
apply for income tax exemption for the remaining exemption period'® or the extension
of exemption period for second 5-year, in accordance with the guidelines set out in this
document.

5.2 For any exemption period granted under the Revised Regime, the IHL and Incubator
entities are required to comply with the following new conditions as determined by the
approval committee:

(a) To employ an adequate number of full time employees with adequate amount of
monthly base salary; and

(b) To incur an adequate amount of annual operating expenditure and investment of
fixed asset.

6. TRANSITION
6.1 The granting of any exemption period or remaining exemption period under the Revised
Regime is subject to the companies fulfilling the applicable New Conditions and approval

of the approval committee.

7. SEGREGATION OF INCOME

71 The companies are required to segregate the IP income from the statutory income in order
to enjoy the tax exemption during the grandfathering period and during the exemption
period granted under the Revised Regime.

7.2 IP income means any income from royalty and other income derived from an intellectual
property right'® if it is receivable as consideration for the commercial exploitation of that
right.

ISSUED BY MALAYSIA DIGITAL ECONOMY CORPORATION (MDEC)

EFFECTIVE DATE: 1 JANUARY 2019

Disclaimer: The information contained in these Guidelines is to provide details, explanations and/or clarifications on the financial
incentives granted under MSC Malaysia. You are advised to refer to the applicable legislations. MDEC cannot accept responsibility
for any action or decision made in reliance of these Guidelines or any liability incurred or loss suffered as a consequence of relying
on these Guidelines. These Guidelines are not intended to address all possible tax issues that may arise and you are advised to seek
professional advice in respect of the tax issues. MDEC reserves the right to amend or update these Guidelines from time to time,
based on approval of the Government of Malaysia.

18 “Remaining exemption period” refers to the period beginning from the subsequent date after the expiry of the grandfathering timeline
until the expiry of 5 years from the commencement date under the Existing Regime.

% “Intellectual property right” means a right arising from any patent, utility innovation and discovery, copyright, trade mark and service
mark, industrial design, layout-design of integrated circuit, secret processes or formulae and know-how, geographical indication, the
grant of protection of a plant variety, or other like rights, whether or not registered or registrable.
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New Conditions

Conditions Tier 1 Tier 2 Tier 3
(1) Location of approved MSC Desighated Other Commercial | Not subjected to location
Malaysia qualifying activities Premises within Premises within requirement
MSC Malaysia MSC Malaysia
Cybercities or Cybercities or
Cybercentres® Cybercentres

(2) Undertake the approved MSC Mal

aysia qualifying activities in Malaysia

Minimum KPI Numbers

(3) Full time employees

(comprising Knowledge

Workers) with monthly base

(i) 50 full time employees with monthly (i)

base salary of RM5k; OR
(i) 30 full time employees with monthly

30 full time
employees with
monthly base salary

salary base salary of RM10k of RM5k; OR
(i) 20 full time
data centre: 5 full time employees with employees with
monthly base salary of RM5k monthly base salary
of RM8k
(4) Annual operating expenditure RM3.5mil RM1mil
and investment in fixed asset
data centre: RM10mil
(5) % of Malaysian Knowledge 70% 50%

Workers (for the full time

employees in (3) above)
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2| ist of MSC Malaysia Cybercities or Cybercentres is available at MDEC's website (www.mdec.my).
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New Conditions

Conditions Tier 1 Tier 2 Tier 3
(1) Location of approved MSC Designated Other Commercial | Not subjected to location
Malaysia qualifying activities Premises within Premises within requirement
MSC Malaysia MSC Malaysia
Cybercities or Cybercities or
Cybercentres?! Cybercentres
(2) Undertake the approved MSC Malaysia qualifying activities in Malaysia

Minimum KPI Numbers

To be complied with in Year 1 and Ye

ar 2 of the exemption period:

(3) Full time employees

(comprising Knowledge
Workers) with monthly base
salary

2 full time employees with monthly base salary of RM5k

(4) Annual operating expenditure

RM50k

To be complied with from Year 3 onwards until expiry of exemption period:

(5) Full time employees
(comprising Knowledge
Workers) with monthly base
salary

(i) 50 full time employees with monthly
base salary of RM5k; OR

(ii) 30 full time employees with monthly
base salary of RM10k

data centre: 5 full time employees with
monthly base salary of RM5k

(i) 30 full time employees
with monthly base
salary of RM5k; OR

(i) 20 full time employees
with monthly base
salary of RM8k

(6) Annual operating expenditure RM3.5mil RM1mil
and investment in fixed asset
data centre: RM10mil
(7) % of Malaysian Knowledge 70% 50%

Workers (for the full time
employees in (5) above)

2! List of MSC Malaysia Cybercities or Cybercentres is available at MDEC's website (www.mdec.my).
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MSC Malaysia tax incentives for IP and non-
IP income to be amended
24 July 2018

On 6 July 2018, the Malaysia Digital Economy Corporation (MDEC), the government agency
overseeing the Multimedia Super Corridor (MSC) Malaysia initiative to promote the growth of local
technology companies and attract investments from multinationals, issued an announcement that
the tax incentives under the regime will be amended to reflect the minimum standards under action
5 of the OECD/G20 BEPS project. The government is reviewing the new legislation and guidelines
that will amend the incentives.

Background

Malaysia’s Ministry of Finance issued an announcement on 12 June 2018 reiterating its commitment
to supporting the OECD taxation initiatives. Malaysia has joined the OECD Inclusive Framework on
BEPS as an associate member and has committed to implement and adhere to the minimum
standards under the BEPS action plan.




One of these minimum standards, action 5, deals with identification of regimes offering a zero or
low preferential corporate tax rate (preferential regimes) that can be categorized as harmful tax
practices. Action 5 focuses on the requirement for any preferential regimes to reward only
substantial activities.

The Forum on Harmful Tax Practices (FHTP) is carrying out peer reviews of preferential tax regimes
that have been identified for jurisdictions that are members of the Inclusive Framework, to
determine if they have features of a harmful regime. The reviews cover preferential regimes for
geographically mobile income related to intellectual property (IP) and/or regimes relating to
financial or other services (non-IP), but do not focus on income from manufacturing operations. A
progress report on the reviews of preferential regimes was issued on 16 October 2017. An updated
table of results of the reviews was issued on 9 May 2018, and the results of the Malaysian incentives
that currently are under evaluation and those already evaluated are summarized below. Four of
Malaysia’'s regimes, including MSC Malaysia, offer both IP and non-IP incentives, so each incentive
under the regimes is evaluated based on the relevant standards.

Regime Status as of 9 May 2018
IP incentives
Principal hub In the process of being amended

Pioneer status

(High technology) In the process of being amended

Biotechnology industry (BioNexus) In the process of being amended
MSC Malaysia In the process of being amended
Non-IP incentives

Principal hub In the process of being amended

Pioneer status (Contract R&D) In the process of being amended



Regime Status as of 9 May 2018

Biotechnology industry (BioNexus) In the process of being amended
MSC Malaysia In the process of being amended
Economic development regions In the process of being amended
Labuan financial services In the process of being amended

Inward re-insurance and offshore insurance  In the process of being amended

Labuan leasing services Amended
Treasury management center Abolished
Green technology services Not harmful
Foreign fund management Not harmful
Approved services projects Out of scope
Malaysian International Trading Company Out of scope

The criteria for evaluating the above tax incentives and the timelines for aligning them with the
FHTP recommendations made to new Inclusive Framework members (including Malaysia) as a result
of the reviews are based on the final report on BEPS action 5 and the October 2017 progress report
on preferential regimes, and are summarized in the table below.



IP incentives

Nexus approach criteria

The IP income of a taxpayer may be exempt or
subject to a preferential rate only to the extent
that the taxpayer itself incurred qualifying R&D
expenditure that gave rise to such IP income.

Embedded technology IP income must be
segregated from manufacturing/trading
income.

Embedded marketing IP income must be
segregated from manufacturing/trading
income (marketing IP income cannot be

incentivized).

Legislation to amend existing IP incentives
would be gazetted by 31 December 2018.

Effective 1 July 2018, IP incentives are subject
to the nexus approach criteria. No approvals of
new entrants will be granted for existing IP
incentives that do not comply with the nexus
approach criteria.

Noan-IP incentives

Substantial activities criteria

- An “adequate amount” of investment or
annual business operating expenses must be
incurred in Malaysia; and

- An “adequate number” of full-time jobs must
provide employment in Malaysia.

Ring fencing criteria

There must be no distinction in tax treatment,
including transaction and currency
restrictions, between residents and
nonresidents, i.e. the tax result for a wholly
domestic transaction should not be different
from that arising for a cross-border
transaction.

Legislation to amend non-IP incentives would
be gazetted by 31 December 2018.

(This space is intentionally left blank)



IP incentives

For entrants approved on or before 30 June
2018 to existing IP incentives that do not
comply with the FHTP criteria, “grandfathering”
will be allowed until 30 June 2021. The
incentive regimes will need to comply with the
nexus approach criteria for such entrants to
continue enjoying the incentive beyond 30 June
2021.

MSC Malaysia regime

Non-IP incentives

- For entrants approved on or before 16
October 2017 (the date the 2017 progress
report was published) to existing non-IP
incentives that do not comply with the FHTP
criteria, the grandfathering period is up to 30
June 2021; and

- For entrants approved after 16 October 2017
to existing non-IP incentives that do not
comply with the FHTP criteria, the
grandfathering period is up to the date the
legislation amending the incentive is gazetted
or 31 December 2018, whichever is earlier.

MSC Malaysia tax incentives currently offer an exemption for income deriving from approved MSC
Malaysia qualifying activities, which may comprise IP income and/or non-IP income. To comply with
the FHTP criteria, both the IP and the non-IP incentives available under the MSC Malaysia regime will
be amended, and the MDEC will be adhering to the above timelines. This will mean the following for
companies enjoying (or that wish to enjoy) MSC Malaysia tax incentives:

New company

No new approvals for MSC applications will be
granted starting 1 July 2018.

Existing company enjoying MSC Malaysia
incentives

No new approvals will be granted,
starting 1 July 2018, for applications for
an extension of the income tax
exemption period or applications to add
new MSC Malaysia qualifying activities.



Existing company enjoying MSC Malaysia

New company incentives

Options available:

a) Continue to enjoy the income tax
exemption granted under existing MSC
Malaysia status until 30 June 2021; or

b) Subject to the new legislation and
guidelines coming into force, move into

(This space is intentionally left blank) the new regime and be subject to the new
criteria.

If approval for MSC Malaysia status has
been granted on or after 17 October 2017
for non-IP income, the grandfathering
period will end no later than 31

December 2018.

New approvals of MSC Malaysia applications and extensions of the income tax exemption period
will be considered only after the new legislation and guidelines amending the regime come into
force, which is expected by 31 December 2018.

Accordingly, the following considerations are relevant for companies wishing to benefit from the
MSC Malaysia regime, but that have not yet been approved for the regime:

¢ Companies that have submitted an application for MSC Malaysia status that is pending approval
may choose to withdraw the application and wait for the new criteria/conditions for the amended
regime to be announced, and obtain a refund of the application fee. If they choose not to
withdraw, their application will not be processed yet; it will be reevaluated later based on the new
criteria/conditions.

* Companies that plan to submit an application for MSC Malaysia status, or that want to assess if
they would qualify for the incentives based on the FHTP criteria, may wish to familiarize
themselves with the BEPS action 5 recommendations, as the new criteria for the MSC Malaysia
regime will be designed based on this standard. Companies may wish to seek professional advice
to carry out an assessment of their business model and prepare an appropriate business case for
the application.

Next steps



Pending the release of the new legislation and guidelines for the MSC Malaysia regime, companies
should reassess their positions and review the impact of the developments on their current and
proposed business models, which may have been structured earlier based on the existing MSC
Malaysia regime. Such a review should not be limited only to companies looking at the MSC Malaysia
incentive, but is relevant for all companies that are currently enjoying or looking to pursue other
existing tax incentives that are under review by the relevant authorities in Malaysia (e.g. principal
hub, pioneer status, etc.).

In addition, companies that already are enjoying tax incentives may expect audits to be carried out,
and there could be a “claw back” of the tax holiday if a company is found to be noncompliant with
the conditions imposed for the approval of the tax incentives. As such, it may be timely to carry out a
“health check” of the company and implement controls to manage tax risks moving ahead.

To summarize, given these developments, all companies enjoying IP or non-IP income-related
incentives in Malaysia or other countries that are members of the Inclusive Framework should
consider re-examining their existing business model and value chain to ensure that they do not fall
short of the impending revisions to incentive regimes globally. The preparation for the regulatory
revisions could include revamping information technology and accounting systems for segregation
of IP income from manufacturing/trading income, revisiting tax estimates, revising transfer pricing
policy setting and testing approaches, etc.
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