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1 US - Lead and Bismuth 11 WT/DS138 Articles 1 and 27.13

2 Australia — Automotive Leather II WT/DS126 Article 3.1(a)

3 US-FSC WT/DS108  Articles 3.1(b)

4 Canada — Aircraft WT/DS70 Articles 3.1(a), 3.2 and 27.4

5 Brazil — Aircraft WT/DS46 Articles 3, 27.4 and 27.5

6 Indonesia — Autos WT/DS54 Articles 1, 2, 6.3(a), 6.3(c), 27.3

WT/DS55 and 28.2
WT/DS59
WT/DS64

7 Brazil — Desiccated Coconut WT/DS22 Article 32.3
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NmIN1IRaus (Agreement on Subsidies and Countervailing measures) PART I
GENERAL PROVISIONS (uniiryaiavialil) Getlssnausae Article 1: Definition of a Subsidy
(A1RTIAIINTBINTGANYL) UAT Article 2: Specificity (N3l lnea1zA4)

AINNANAS Article 1: Definition of a Subsidy (AMANARAIINIBINITDANLL)
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*

PART I: untityeiaviall

*

PART I: GENERAL Provisions

Article 1: Definition of a Subsidy

1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(a)(1) there is a financial contribution by a government or any public body within the territory of a

Member (referred to in this Agreement as “government”), i.e. where:
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Article 1
ANINTAAIINTBNNITANYL
1.1 INaANINLTEANATRIANENANT  nsgavyulinedIdey i)
= 13 ] = a o = ] o
(a)(1) Anaslimngagmasnvnadulas fgunanremdoeniuyesiguiala
lurunamzesan@n (ddeivluaauanasid As 55187 WA lunsdl:
(i) a government practice involves a direct transfer of funds (e.g. grants, loans, and equity

infusion), potential direct transfers of funds or liabilities (e.g. loan guarantees);
(i) government revenue that is otherwise due is foregone or not collected (e.g. fiscal incentives

such as tax credits)(1);

(footnote original) 1 In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI)
and the provisions of Annexes | through Il of this Agreement, the exemption of an exported product
from duties or taxes borne by the like product when destined for domestic consumption, or the
remission of such duties or taxes in amounts not in excess of those which have accrued, shall not be

deemed to be a subsidy.

(iii) a government provides goods or services other than general infrastructure, or purchases

goods;

(iv) a government makes payments to a funding mechanism, or entrusts or directs a private body
to carry out one or more of the type of functions illustrated in (i) to (iii) above which would normally be
vested in the government and the practice, 'in no real sense, differs from practices normally followed
by governments;

or

(a)(2) there is any form of income or price support in the sense of Article XVI of GATT 1994,

and

(b) a benefit is thereby conferred.

1.2 A subsidy as defined in paragraph 1 shall be subject to the provisions of Part Il or shall be

subject to the provisions of Part Il or V only if such a subsidy is specific in accordance with

the provisions of Article 2.
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*World Trade Organization. Appellate Body Report on-Brazil-Aircraft, para.157. WTO Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available

from:http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“[T]he Panel compounded its error in finding that the ‘financial contribution’ ... is not a

‘potential direct transfer of funds’ by reasoning that a letter of commitment does not confer a ‘benefit’.
In this way, in its interpretation of Article 1.1(a)(i), the Panel imported the notion of a ‘benefit’ into the
definition of a ‘financial contribution’. This was a mistake. We see the issues — and the respective
definitions — of a ‘financial contribution’ and a ‘benefit’ as two separate legal elements in Article 1.1 of
the SCM Agreement, which together determine whether a subsidy exists, and not whether it is granted
for the purpose of calculating the level of a developing country Member’s export subsidies under

Article 27.4 of that Agreement.”
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° World Trade Organization. Appellate Body Report on Canada-Aircraft, para. 156. WTO

Analytical  Index:  Subsidies & Countervailing  Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“The structure of Article 1.1 as a whole confirms our view that Article 1.1(b) is concerned

with the ‘benefit’ to the recipient, and not with the 'cost to government'. The definition of ‘subsidy’ in
Article 1.1 has two discrete elements: ‘a financial contribution by a government or any public body’
and 'a benefit is thereby conferred’. The first element of this definition is concerned with whether the
government made a ‘financial contribution’, as that term is defined in Article 1.1(a). The focus of the
first element is on the action of the government in making the ‘financial contribution’. That being so, it
seems to us logical that the second element in Article 1.1 _is.concerned with the ‘benefit... conferred’
on the recipient by that governmental action. Thus, subparagraphs (a) and (b) of Article 1.1 define a
‘subsidy’ by reference, first, to the action of the granting authority and, second, to what was conferred
on the recipient. Therefore, Canada’s argument that ‘cost to-government’ is relevant to the question of
whether there is a ‘benefit’ to the recipient under Article 1.1(b) disregards the overall structure of

Article 1.1.”

% World Trade Organization. Appellate Body Report on Canada- Aircraft, para. 157. WTO

Analytical  Index:  Subsidies &  Countervailing Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
“We also believe that the word ‘benefit’, as used in Article 1.1(b), implies some kind of

comparison. This must be so, for there can be no 'benefit' to the recipient unless the ‘financial

contribution’ makes the recipient ‘better off than it would otherwise have been, absent that
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NISFle “ﬂﬂﬂﬂﬂwiumﬁﬂmunuimﬂmN (potential direct transfer of funds)” NAABLHANNG

contribution. In our view, the marketplace provides an appropriate basis for comparison in
determining whether a ‘benefit’ has been ‘conferred’, because the trade-distorting potential of a
‘financial contribution” can be-identified by determining whether the recipient has received a ‘financial

contribution’ on terms more favourable than those available to the recipient in the market”

"

World Trade Organization. Appellate Body Report on Brazil - Aircraft, para.7.13. WTO

Analytical  Index: Subsidies : & - Countervailing. Measures[Online].2003.  Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“[Ajccording to Article "1:1(i) ‘a subsidy exists if a government practice involves a direct

transfer of funds or a potential direct transfer of funds and not only when a government actually
effectuates such a transfer or potential transfer (otherwise the text of (i) would read: ‘a government
directly transfers funds ... or engages in potential direct transfers of funds or liabilities’) ... As soon as
there is such a practice, a subsidy exists, and the question whether the practice involves a direct
transfer of funds or a potential direct transfer of funds is not relevant to the existence of a subsidy.
One or the other is sufficient. If subsidies were deemed to exist only once a direct or potential direct
transfer of funds had actually been effectuated, the Agreement would be rendered totally ineffective

and even the typical WTO remedy (i.e. the cessation of the violation) would not be possible.”
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" World Trade Organization. Appellate Body Report on Brazil - Aircraft, para.7.68. WTO

Analytical  Index:  Subsidies &  Countervailing  Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“In its analysis of the form of “financial contribution” made by export subsidies, the Panel on

Brazil — Aircraft stated that “a ‘potential direct transfer of-funds’ exists only where the action in
question gives rise to. a benefit and thus confers a subsidy irrespective of whether any payment

occurs”

13World Trade Organization. Appellate Body Report on Brazil - Aircraft, para.7.70. WTO Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
“...and that “the existence of a ‘potential direct transfer of funds’ does not depend upon the

probability that a payment will subsequently occur.”
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'* World Trade Organization. Appellate Body Report on Japan — Alcoholic Beverages I, p. 16;

and Chile - Alcoholic Beverages, para.59 and 60. WTO Analytical Index: Subsidies & Countervailing
Measures[Online].2003. Available from: http://www.wto.org/english/res_e/booksp_e/analytic_index_e/
subsidies_01_e.htm#article1B[2003,November 15]

*
“In our view, the ‘foregoing’ of revenue ‘otherwise due’ implies that less revenue has been

raised by the government than would have been raised in a different situation, or, that is, ‘otherwise’.
Moreover, the word ‘foregone’ suggests that the government has given up an entitlement to raise
revenue that it could ‘otherwise’ have raised. This cannot, however, be an entitlement in the abstract,
because governments, in theory, could tax all revenues. There must, therefore, be some defined,
normative benchmark against which a comparison can be made between the revenue actually raised
and the revenue that would have been raised ‘otherwise’. We, therefore, agree with the Panel that the
term ‘otherwise due’ implies some kind of comparison between the revenues due under the contested
measure and revenues that would be due in some other situation. We also agree with the Panel that
the basis of comparison must be the tax rules applied by the Member in question. To accept the
argument of the United States that the comparator in- determining what is ‘otherwise due’ should be
something. other than the prevailing domestic standard of the Member in question would be to imply
that WTO obligations somehow compel Members to choose a particular kind of tax system;, this is not
so. A Member, in principle, has the sovereign authority to tax any particular categories of revenue it
wishes. It is also free not to tax any particular categories of revenues. But, in both instances, the

Member must respect its WTO obligations.”

' World Trade Organization. Appellate Body Report on US — FSC, para. 90._WTO Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]
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**
“What is ‘otherwise due’, therefore, depends on the rules of taxation that each Member, by

its own choice, establishes for itself.”
*kk

Appellate Body Report on Canada — Auto, para.91 , the Appellate Body applied these
same principles to-decide . whether government revenue that is-otherwise due is foregone” .

'® World Trade Organization. Appellate Body Report on' US — FSC, para. 93.WTO Analytical Index:

Subsidies & Countervailing Measures[Online].2003.Available from:

http://www.wto.org/english/res_e/booksp-e/analytic_index_e/subsidies 01_e.htm#article1B
[2003,November 15]

*
“Article 1.1 sets forth the general definition of the term ‘subsidy’ which applies ‘for the

purpose of this Agreement’. This definition, therefore, applies wherever the word ‘subsidy’ occurs
throughout the SCM Agreement and conditions the application of the provisions of that Agreement
regarding prohibited subsidies in Part I, actionable subsidies in Part Ill, non-actionable subsidies in
Part IV and countervailing measures in Part V. By contrast, footnote 59 relates to one item in the
lllustrative List of Export Subsidies. Even if footnote 59 means — as the United States also argues —
that a measure, such as the FSC measure, is not a prohibited export subsidy, footnote 59 does not

purport to establish an exception to the general definition of a ‘subsidy’ otherwise applicable
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throughout the entire SCM Agreement. Under footnote 5 of the SCM Agreement, where the lllustrative
List indicates that a measure is not a prohibited export subsidy, that measure is not deemed, for that
reason alone, not to be a ‘subsidy’. Rather, the measure is simply not prohibited under the
Agreement. Other provisions of the SCM Agreement may, however, still apply to such a ‘subsidy’.”

'" Oliver Stehmann, “Foreign Sales Corporation under the WTO, The Panel Ruling on US Export
Subsidies,”Journal of World Trade” 34(3)(June 2000) : 131.

'® Asif H. QURESHI.and Roman GRYNBERG, “United States. Tax Subsidies Under Domestic
Internal Sales Corporation, Foreign-Sales Corporation and Extraterritorial Income Exclusion Act

Legislation within the Framework of the”World Trade ‘Organization, "Journal of World Trade”

36(5)(October 2002) : 984.

19

World Trade Organization. Appellate Body Report on US — FSC, para. 93.WTO Analytical

Index: Subsidies & Countervailing Measures[Online].2003.Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“We note, moreover, that, under footnote 1 of the SCM Agreement, ‘the exemption of an

exported product from duties or taxes borne by the like product when destined for domestic
consumption ... shall not be deemed to be a subsidy’. (emphasis added) The tax measures identified
in footnote 1 as not constituting a ‘subsidy’ involve the exemption of exported products from product-

based consumption taxes. The tax exemptions under the FSC measure relate to the taxation of
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corporations and not products. Footnote 1, therefore, does not cover measures such as the FSC
measure.”

? John H. Jackson, The World Trading System: Law and Policy of International Economic

Relations, (1989), p. 265.

' World Trade Organization. Appellate Body Report on Canada — Aircraft para. 149. and Panel

Repor on Canada — Aircraft , Para. 9.112._ WTO Analytical Index: Subsidies & Countervailing
Measures[Online].2003. Available from: http://www.wto.org/english/res_e/booksp_e/analytic_index_e/

subsidies_01_e.htm#article1B [2003,November 15]
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“[Tlhe ordinary meaning of ‘benefit’ clearly encompasses some form of advantage. ... In
order to determine whether a financial contribution (in the sense of Article 1.1(a)(i)) confers a ‘benefit,
i.e., an advantage, it is necessary to determine whether the financial contribution places the recipient
in a more advantageous position than would have been the case but for the financial contribution. In
our view, the only logical basis for determining the position the recipient would have been in absent
the financial contribution is the market. Accordingly, a financial contribution will only confer a “benefit”,
i.e., an advantage,-if it-is provided-on terms-that are more advantageous-than those that would have
been available to'the recipient on the market.”

# World Trade Organization. Panel Report on Canada - Aircraft para. 9.120. WTO Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
“[L]eaving aside situations of alleged ‘income or price supports’ within the meaning of

Article 1.1(a)(2), we consider that a ‘financial contribution’ by a government or public body confers a
‘benefit’, and therefore constitutes a ‘subsidy’ within the meaning of Article 1 of the SCM Agreement,
when it confers an advantage on the recipient relative to applicable commercial benchmarks, i.e.,
when it is provided on terms that are more advantageous than those that would be available to the

recipient on the market.”
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World Trade Organization. Appellate Body Report on Canada — Aircraft para. 153. WTO

Analytical  Index:  Subsidies &  Countervailing Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“The dictionary meaning of ‘benefit’ is ‘advantage’, ‘good’, ‘gift’, ‘profit’, or, more generally, ‘a

favourable or helpful factor-or circumstance’:\Each of these alternative words or phrases gives flavour
to the term 'benefit'" and helps to convey.- some of the essence of that term. These definitions also
confirm that the Panel correctly stated that ‘the ordinary meaning of ‘benefit’ clearly encompasses
some form of advantage.” Clearly, however, dictionary meanings leave many. interpretive questions
open.”
24

World Trade Organization. Appellate Body Report on Canada — Aircraft para. 154. WTO

Analytical  Index:  Subsidies &  Countervailing  Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
“A ‘benefit’ does not exist in the abstract, but must be received and enjoyed by a

beneficiary or a recipient. Logically, a ‘benefit’ can be said to arise only if a person, natural or legal,
or a group of persons, has in fact received something. The term ‘benefit’, therefore, implies that there

must be a recipient. This provides textual support for the view that the focus of the inquiry under
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Article 1.1(b) of the SCM Agreement should be on the recipient and not on the granting authority. The
ordinary meaning of the word ‘confer’, as used in Article 1.1(b), bears this out. ‘Confer’ means, inter
alia, ‘give’, ‘grant’ or ‘bestow’. The use of the past participle ‘conferred’ in the passive form, in
conjunction with the word ‘thereby’, naturally calls for an inquiry into what was conferred on the
recipient. Accordingly, we believe that Canada’s argument that ‘cost to government’ is one way of
conceiving of ‘benefit’ is at odds with the ordinary meaning of Article 1.1(b), which focuses on the

recipient and not on the-government providing the-financial-contribution’.”

* World Trade Organization. Panel Report on US — Lead and Bismuth Il, paras. 6.66 - 6.69.

WTO Analytical Index: Subsidies & _Countervailing = Measures[Online].2003. Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
‘benefit’ is determined by reference to the terms on which a ‘financial contribution’ would

have been made available to a particular legal or natural person, or group of persons, in the market.
Full consideration of Article VI:3 of the GATT 1944 and footnote 36 to Article 10 of the SCM
Agreement leads us to conclude that ,in the context of countervailing duty investigations, the
existence of a ‘benefit’ should be determined by reference to the market terms on which a ‘financial
contribution’ bestowed directly or indirectly upon the production of any merchandise would have been

made available to the producer of that merchandise.”
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*World Trade Organization. Panel Report on Canada — Aircraft, para. 9.312.WTQO Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“In order to rebut the prima facie case of ‘benefit’, we consider that Canada must do more

than simply demonstrate that the amount of specific ‘benefit’ estimated by Brazil may be incorrect, or
that TPC’s rate of return covers Canada’s cost of funds. Rather, Canada must demonstrate that no
‘benefit’ is conferred, in the sense that the terms of the contribution provide for a commercial rate of

return.”
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TuANANAI Article 1 vigalud =

" World Trade Organization. Appellate Body on Canada — Aircraft, paras. 155 and 158.WTO

Analytical  Index:  Subsidies &  Countervailing =~ Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*

“Although the opening words of Article 14 state that the guidelines it establishes apply '[flor
the purposes of Part V' of the SCM Agreement, which relates to ‘countervailing measures’, our view is
that Article 14, nonetheless, constitutes relevant context for the interpretation of ‘benefit’ in Article
1.1(b). The guidelines set forth in Article 14 apply to the calculation of.the ‘benefit to the recipient
conferred pursuant to paragraph 1 of Article 1°. (emphasis added) This explicit textual reference to
Article 1.1 in Article 14-indicates. to-us that ‘benefit’ is-used.in. the same sense-in Article 14 as it is in
Article 1.1. Therefore, the reference to ‘benefit to the recipient’ in Article 14 also implies that the word
‘benefit’, as used in Article 1.1, is concerned with the ‘benefit to the recipient’ and not with the ‘cost to
government’ ... .................. Article 14, which we have said is relevant context in interpreting Article
1.1(b), supports our view that the marketplace is an appropriate basis for comparison. The guidelines
set forth in Article 14 relate to equity investments, loans, loan guarantees, the provision of goods or
services by a government, and the purchase of goods by a government. A 'benefit" arises under each
of the guidelines if the recipient has received a ‘financial contribution’ on terms more favourable than
those available to the recipient in the market.”

* World Trade Organization. Panel Report on Canada — Aircraft, para.9.117.WTQO_Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available from:
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http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
"[W]e are unable to accept ... [the] argument that item (k) of the lllustrative list of Annex | of

the SCM Agreement constitutes contextual guidance for determining the existence of ‘benefit’ in the
specific context of government credit under Article 1. In our view, item (k) of the Illustrative List
applies in determining whether or not a prohibited export subsidy exists. We do not consider ... that
item (k) determines whether or not a ‘subsidy’ exists within the meaning of Article 1 of the SCM
Agreement.”

*World Trade Organization. Panel Report on Canada = Aircraft, para.159.WTO Analytical Index:

Subsidies & Countervailing Measures[Online].2003. Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
“We fail to see the relevance of this provision to the interpretation of ‘benefit’ in Article

1.1(b) of the SCM Agreement. Annex IV provides a method for calculating the total ad valorem
subsidization of a product under the ‘serious prejudice’ provision of Article 6 of the SCM Agreement,
with a view to determining whether a subsidy is used in such a manner as to have ‘adverse effects’.
Annex IV, therefore, has nothing to do with whether a ‘benefit’ has been conferred, nor with whether a

measure constitutes a subsidy within the meaning of Article 1.1.”
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3.1.5  uannglilaaianzay

ANNANALY Article 2: N3 lilagLanzad (Specificity)  RumityniAneil

*
Article 2

Article 2: Specificity

2.1 In order to.determine whether a subsidy, as defined-in paragraph 1 of Article 1, is specific to
an enterprise or industry or group of enterprises or industries (referred to in this Agreement as
“certain-enterprises”) ~within. the- jurisdiction of the. granting-authority, the- following: principles shall
apply:

(a) Where the granting authority, or the legislation pursuant to which the granting authority

operates, explicitly limits access to a subsidy to certain enterprises, such subsidy shall be specific.

(b) Where the granting authority, or the legislation pursuant to which the granting authority
operates, establishes objective criteria or conditions (2) governing the eligibility for, and the amount
of, a subsidy, specificity shall not exist, provided that the eligibility is automatic and that such criteria
and conditions are strictly adhered to. The criteria or conditions must be clearly spelled out in law,

regulation, or other official document, so as to be capable of verification.
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(footnote original) 2 Objective criteria or conditions, as used herein, mean criteria or conditions which
are neutral, which do not favour certain enterprises over others, and which are economic in nature

and horizontal in application, such as number of employees or size of enterprise.

(c) If, notwithstanding any appearance of non-specificity resulting from the application of the
principles laid down in subparagraphs (a) and (b), there are reasons to believe that the subsidy may
in fact be specific, other factors may be considered. Such factors are: use of a subsidy program by a
limited number of certain enterprises, predominant use by certain enterprises, the granting of
disproportionately large amounts of subsidy to certain enterprises, and the manner in which discretion
has been exercised by the granting-authority-in-the -decision-to-grant a subsidy.(3) In applying this
subparagraph, account shall be taken of the extent of diversification of economic activities within the
jurisdiction of the granting authority, as well as of the length of time during which the subsidy program
has been in operation.

(footnote original) -3 In this regard, in particular, information-on the frequency with which applications

for a subsidy are refused or approved and the reasons for such decisions shall be considered.

2.2 A subsidy which is limited to certain enterprises located within a designated geographical
region within the jurisdiction of the granting authority shall be specific. It is understood that the setting
or change of generally applicable tax rates by all levels of government entitled to do so shall not be

deemed to be a specific subsidy for the purposes of this Agreement.

2.3 Any subsidy falling under the provisions of Article 3 shall be deemed to be specific.

2.4 Any determination of specificity under the provisions of this Article shall be clearly substantiated

on the basis of positive evidence.
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* World Trade Organization. Panel Report on Indonesia — Auto, Para. 14.155.WTQO Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available from:
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“The SCM Agreement prohibits, under Article 3, export contingent subsidies or subsidies

contingent upon the use of domestic products over imported products. Article 2.3 establishes an
irrebuttable presumption that such subsidies are specific. For the most part, however, panels and the
Appellate Body do not refer to Article 2.3 to emphasize the specificity when making a finding of a
prohibited subsidy under Article 3. Rather, such findings simply build on the fact that Article 3
prohibits export contingent subsidies-and-subsidies upon-the -use of domestic over imported goods.
However, pursuant to Articles 27.2 and 27.3, developing country Members are entitled to special and
differential treatment in that the prohibitions of Article 3 do not apply to them within certain time-
periods from the date of entry into force of the WTO Agreement. As a consequence, subsidies
contingent upon ‘export performance and upon the use of domestic over imported goods are, when
granted by qualifying developing country Members, merely actionable rather than prohibited
subsidies.. As a result,these subsidies will:be inconsistent with-the SCM-Agreement only if, among
other things, they are specific within the meaning of Article 2. The Panel.in Indonesia — Autos,
therefore, was called upon to decide whether the Indonesian subsidies contingent upon the use of
domestic over imported goods were specific: “As with any analysis under the SCM Agreement, the
first issue to be resolved is whether the measures in question are subsidies within the meaning of
Article 1 that are specific to an enterprise or industry or group of enterprises or industries within the
meaning of Article 2 ... In this case, the European Communities, the United States and Indonesia
agree that these measures are specific subsidies within the meaning of those articles ... Further, the
European Communities, the United States and Indonesia agree that these subsidies are contingent
upon the use of domestic over imported goods within the meaning of Article 3.1(b), and that they are

therefore deemed to be specific pursuant to Article 2.3 of the Agreement. In light of the views of the
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3.1.6.1 n3gavuWnTiauld (Prohibited Subsidies)
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parties, and given that nothing in the record would compel a different conclusion, we find that the
measures in question are specific subsidies within the meaning of Articles 1 and 2 of the SCM

Agreement”

*

Article 3: Prohibition
3.1 Except as provided in the Agreement on Agriculture, the following subsidies, within the

meaning of Article 1, shall be prohibited:

(a) subsidies contingent, in law or in fact(4), whether solely or as one of several other conditions,

upon export performance, including those illustrated in Annex I(5);

(footnote original) -4 This standard is met when the facts demonstrate that the granting of a subsidy,
without having been made legally contingent upon export performance, is in fact tied to actual or
anticipated -exportation-or export earnings.: The imere fact that-a-subsidy-is-granted to enterprises
which export shall not for that reason alone be-considered'to be an export subsidy within the meaning

of this provision.

(footnote original) 5 Measures referred to in Annex | as not constituting export subsidies shall not be

prohibited under this or any other provision of this Agreement.

(b) subsidies contingent, whether solely or as one of several other conditions, upon the use of

domestic over imported goods.

3.2 A Member shall neither grant nor maintain subsidies referred to in paragraph 1.
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http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“In our view, a subsidy is contingent ‘in law’ upon export performance when the existence of

that condition can be demonstrated on the basis of the very words of the relevant legislation,
regulation or other legal instrument constituting the measure. The simplest, and hence, perhaps, the
uncommon, case is one_in which the condition of exportation is set out expressly, in so many words,
on the face of the law, regulation or other legal instrument. We believe, however, that a subsidy is also
properly held to be de jure export contingent where the condition to export is clearly, though
implicitly, in the instrument comprising the measure. Thus, for a subsidy to be de jure export
contingent, the underlying.-legal instrument does not always-have to-provide expressis verbis that the
subsidy is available only upon fulfilment of the condition of export performance. Such conditionality
can also be derived by necessary implication from the words actually used in the measure.”

32

World Trade Organization. Panel Report on Australia — Automotive Leather Il, para.9.55.WTO

Analytical = Index:  Subsidies &  Countervailing Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
“An inquiry into the meaning of the term ‘contingent ... in fact’ in Article 3.1(a) of the SCM

Agreement must, therefore, begin with an examination of the ordinary meaning of the word
‘contingent’. The ordinary meaning of ‘contingent’ is ‘dependent for its existence on something else’,
‘conditional; dependent on, upon’. The text of Article 3.1(a) also includes footnote 4, which states that
the standard of ‘in fact’ contingency is met if the facts demonstrate that the subsidy is ‘in fact tied to

actual or anticipated exportation or export earnings’. The ordinary meaning of ‘tied to’ is ‘restrain or



84

|
=

AzNITHNTRtAdadainn liNatsuA1dn « AReulatuegiu” ANTesm 4 189919

|
= A

ANAI InApNUNNETvANNdNRLSIeIN s iRewlasE N NN sgALLAY
*

ANHAINTD N3 E9Ran”

1.2 luwdrsanisfigaiiienisganyuiauiuauanisalunisdeaaninaia

wANFNaiusEndnaNIslagaadn1sg Ayl lunanguueiuaIuAuiluag

nsgauteNIsaauLaNiUANAINII0 luN1TdsRanT A NULANG 9L

i ¥
syndnisiiagaaenisgauyulunaangunnaiunauanuiuase  Tneiisauluniangunng

o

~ o - o A o - ~
%ﬂ'ﬁﬂgNﬂﬂﬂﬂﬂsﬂLﬂmf’*ﬂﬂﬂ\‘ﬁmmm%ﬂ‘i’mgiuuwummmmmg‘wu’m ﬂ{]mmm %l

o
1 14

o o Aad 9 | A =R A a X @ a o Ny
mmwwﬂgﬁu’mmﬂmﬂlm @’]uﬂq?wq@uﬂ\iﬂq?@‘mﬁi‘}umLﬂﬂ"ﬂumqﬂﬂqqﬂLﬂu@?ﬂqzwq1ﬂﬂqﬂ

IR Y ~ & R g v @ = ~
N1 ﬂZ\]’]')ﬂ'ﬂiM'ﬂW@ﬁlﬂLﬂﬂ@qimﬁﬁﬂgﬁﬂqﬂLWEN%HI@?ILMH\WWZLL@@Q%ALﬂuﬂ\m’]ﬁ"ﬂqmﬁléum

natuluauiuasaauitaangdimlunisgsesn  winisiagaasauduiusaainig

INATUITUI WNNIGANLLLAZANA 1NN T0 luN19dsaanasiagitagaandaLiaasaiannd
Usznevuazuindennisiinnsgauyun delildeviaasalanasldinfulnadaiiaasaiie e
**

1 = 34 < d’l & v o (=3 v dy aa o
ALINLALI Tudseifuniay ﬂﬂ?@ﬂﬁ?ﬂﬁ@]ﬂﬂ’]??ﬂ?@\iﬂ’ﬂﬂL‘Vi‘hﬂ’l uananilunsitiage

constrain to or from an action; limit or restrict as to behaviour, location, conditions, etc.’. Both of the
terms used — ‘contingent ... in fact’ and ‘in fact tied to’ — suggest an interpretation that requires a
close connection between the grant or maintenance of a subsidy and export performance.”

* World Trade Organization. Panel Report on Canada — Aircraft, para.9.331.WTO Analytical

Index: Subsidies & Countervailing Measures[Online].2003. Available from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“In Canada — Aircraft, the Panel also considered the ‘tied to” language of footnote 4 to be

equivalent to .a relationship of “conditionality” between the grant of a subsidy and export
performance.”
* World Trade Organization. Appellate Body Report on Canada — Aircraft, paras. 166 — 167.WTO

Analytical  Index:  Subsidies &  Countervailing  Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

**
“In our view, the key word in Article 3.1(a) is ‘contingent’. As the Panel observed, the

ordinary connotation of ‘contingent’ is ‘conditional’ or ‘dependent for its existence on something else’.
This common understanding of the word ‘contingent’ is borne out by the text of Article 3.1(a), which
makes an explicit link between ‘contingency’ and ‘conditionality’ in stating that export contingency can

be the sole or ‘one of several other conditions’.
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... In our view, the legal standard expressed by the word ‘contingent’ is the same for both de jure or
de facto contingency. There is a difference, however, in what evidence may be employed to prove
that a subsidy is export contingent. De jure export contingency is demonstrated on the basis of the
words of the relevant legislation, regulation or other legal instrument. Proving de facto export
contingency is a much -more difficult task. There is no single legal document which will demonstrate,
on its face, that a subsidy is ‘contingent ... in fact ... upon export performance’. Instead, the existence
of the relationship of contingency, between the subsidy and export performance, must be inferred
from the total configuration-of the facts constituting and surrounding-the granting of the subsidy, none
of which on its own is likely to be decisive in any given case.”

* World Trade Organization.Panel Report on Australia — Automotive Leather Il, para.9.66.WTO

Analytical  Index: = Subsidies = & Countervailing. Measures[Online].2003. = Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*

The Appellate Body expressly endorsed and strengthened the finding of the Panel on
Canada — Aircraft that the fact that a subsidy is granted to enterprises which export may be
considered in a determination whether or not a subsidy is de facto export contingent, but that this
“does not mean that export-orientation alone can necessarily be determinative.” (In a finding on the
same issue, the Panel on Australia — Automotive Leather Il had held that “the fact of exportation

cannot be the sole determinative fact in the evaluation”
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* World Trade Organization. Appellate Body Report on Canada — Autos, paras. 139 — 143.WTO

Analytical  Index:  Subsidies &  Countervailing Measures[Online].2003.  Available  from:

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_01_e.htm#article1B
[2003,November 15]

*
“Although we agree with the Panel that Article 3.1(a)-is relevant context, we believe that other

contextual aspects should also-be examined. First, we-note that Article 1ll:4 of the GATT 1994 also
addresses measures that favour the use of domestic over imported goods, albeit with different legal
terms and with a different scope. Nevertheless, both Article IIl:4 of the GATT 1994 and Article 3.1(b)
of the SCM Agreement apply to measures that require the use of domestic goods over imports. Article
Ill:4 of the GATT 1994 covers both de jure and de facto inconsistency. Thus, it would be most
surprising if a similar provision in the SCM Agreement applied only to situations involving de jure
inconsistency.

... The fact that Article 3.1(a) refers to ‘in law or in fact’, while those words are absent from Article
3.1(b), does not necessarily mean that Article 3.1(b) extends only to de jure contingency.

Finally, we believe that a finding that Article 3.1(b) extends only to contingency ‘in law’ upon the use

of domestic over imported goods would be contrary to the object and purpose of the SCM Agreement

because it would make circumvention of obligations by Members too easy.”
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4714 COUNTERVAILING AND ANTIDUMPING DUTIES, Subtitle A Imposition of
Countervailing Duties Faid

Section 701 Countervailing duties imposed.

Section 702 Procedures for initiating a countervailing duty investigation.

Section 703 Preliminary determinations.

Section 704 Termination or suspension of investigation.

Section 705 Final determinations.

Section 706 Assessment of duty.

Section 707 Treatment of difference between deposit of estimated
countervailing duty and final assessed duty under
countervailing duty order.

Section 708 Effect of derogation of Export-Import Bank financing.

Section 709 Conditional payment of countervailing duty.
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24]
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® Marc Benitah, The Law of Subsidies under the GATT/WTO System (The Hague/London/New

York: Kluwer Law International,2001), p.357.
*

19 USC § 1677 5(A)(A) “In general, A subsidy is specific if it is an export subsidy

described in subparagraph (B) or an import substitution subsidy described in subparagraph (C), or if
it is determined to be specific pursuant to subparagraph (D).”

®ibid., p.357.
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**

19 USC § 1677 5(A) (B) “Export subsidy, An export subsidy is a subsidy that is, in law or in
fact, contingent upon export performance, alone or as 1 of 2 or more conditions.”

“ibid., p.357.
**kk

19 USC § 1677 5(A) (C) “Import substitution subsidy, An import substitution subsidy is a
subsidy that is contingent upon the use of domestic goods over imported goods, alone or as 1 of 2 or
more conditions.”

" Ibid., p.357.
*kkk

19 USC § 1677 5(A) (D) “Domestic subsidy, In determining whether a subsidy (other than
a subsidy described in subparagraph (B) or (C)) is a specific subsidy, in law or in fact, to an

enterprise or industry within the jurisdiction of the authority providing the subsidy.”
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*

Winaazasluanuiluasania 19 USC § 1677 5(A) (D) (i)? A8 N1INAMENIINNIT

"2 Ibid., p.358.
*

19 USC § 1677 5(A) (D). (iii)
“ Where there are reasons to believe that a subsidy-may be specific as a matter of fact, the

subsidy is specific if one or more of the following factors exist:

(l) -The actual-recipients of-the-subsidy, -whether .considered -on-an-enterprise or industry
basis, are limited in number.

(Il) An enterprise or industry is a predominant user of the subsidy.

(Ill) An enterprise or industry receives a disproportionately large amount of the subsidy.

(IV) The manner in which the authority providing the subsidy has exercised discretion in the
decision to grant the subsidy indicates that an enterprise or industry is favored over others.

In evaluating the factors set forth in subclauses (1), (), (lll), and (IV), the administering
authority shall take into account the extent of diversification of economic activities within the
jurisdiction of the authority providing the subsidy, and the length of time during which the subsidy

program has been in operation.”
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® U.S. Government Printing Office via GPO Access. Code of Federal Regulations--Title

19.Volumn 3, Parts 200 to end — CITE: 19CFR351 [Online].2001. Available from:

http://www.gpoaccess.gov/cfr/retrieve.html[2003,November 20]

*

19 CFR § 351.524 (c)(2)(i) “(2) The test for determining whether a benefit is recurring or

non-recurring. If a subsidy is not on the. illustrative lists,~or is not addressed elsewhere in these
regulations, or if a party claims that a subsidy on the recurring list should be treated as non-recurring
or a subsidy on the non-recurring list should be treated as recurring, the Secretary will consider the
following. criteria in determining whether the benefits from the subsidy should be considered recurring
or non-recurring:

(i)  Whether the subsidy is exceptional in the sense that the recipient cannot expect to receive

additional subsidies under the same program on an ongoing basis from year to year;”
" ipid.
**
19 CFR § 351.524 (c)(2)(ii) “(i)) Whether the subsidy required or received the government's
express  authorization or approval (i.e., receipt of benefits is not automatic), or”

" ibid.
**kx

19 CFR § 351.524 (c)(1) “(c) Recurring" versus “‘non-recurring' benefits--(1) Non-binding

illustrative lists of recurring and non-recurring benefits. The Secretary normally will treat the following
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types of subsidies as providing recurring benefits: Direct tax exemptions and deductions, exemptions
and excessive rebates of indirect taxes or import duties; provision of goods and services for less than
adequate remuneration;. price-support payments;- discounts-on-electricity, water, and other utilities;
freight subsidies; export promotion assistance, early retirement payments; worker assistance; worker
training,; wage subsidies; and upstream subsidies. The Secretary normally will treat the following types
of subsidies as providing non-recurring benefits: equity infusions, grants, plant closure assistance,
debt forgiveness, coverage for operating losses, debt-to-equity conversions, provision of non-general
infrastructure, and provision of plant and equipment.
' Office of the Board of Investment, “Appendix A : Standard Questions-- Appendix for all IPA

Programs,” Business Proprietary Version — Subject to Protective Order, p. 8.

17

U.S. Government Printing Office via GPO Access. Code of Federal Regulations--Title

19Volumn 3, Parts 200 to end — CITE: 19CFR351 [Online].2001. Available from:

http://www.gpoaccess.gov/cfr/retrieve.htmI[2003,November 20]
*

19 CFR § 351.524 (c)(2)(iii) “Whether the subsidy was provided for, or tied to, the capital

structure or capital assets of the firm.”
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" Ibid.
*

19 CFR §351.524 (d)(2)(ii)  “Definition of ““significant." For purposes of this paragraph
(d), significant means that a party has demonstrated that the company-specific AUL or  country-wide
AUL for the industry differs from AUL in the IRS tables by one year or more.”
* Ibid

**

19 CFR §351.524 (d)(2) (iii) (iii) “Calculation of a company-specific or country-wide AUL. A
calculation of a company-specific AUL will not be accepted by the Secretary unless it satisfies the
following requirements: the company must base its depreciation on an estimate of the actual useful
lives of assets and it must use straight-line depreciation or demonstrate that its calculation is not
distorted through irregular or uneven additions to the pool of fixed assets. A company-specific AUL is
calculated by dividing the aggregate of the annual average gross book values of the firm's
depreciable productive fixed assets by the firm's aggregated annual charge to accumulated

depreciation, for a period considered appropriate by the Secretary, subject to appropriate normalizing
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adjustments. A country-wide AUL for the industry under investigation will not be accepted by the
Secretary unless the respondent government demonstrates that it has a system in place to calculate

AULs for its industries, and that this system provides a reliable representation of AUL.”
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?" U.S. Government Printing Office via GPO Access. Code of Federal Regulations--Title

19Volumn 3, Parts 200 to end — CITE: 19CFR351 [Online].2001. Available from:

http://www.gpoaceess.qov/cfr/retrieve.htmI[2003,November 20]
*

19 CFR §351.519(a)(4) “ Exception. Notwithstanding paragraph (a)(3) of this section, the
Secretary-will consider-the entire.amount-of an-exemption, deferral, remission or-drawback to confer a
benefit, unless the Secretary determines that:

(i) The government in question has in place and applies a system or procedure to confirm which
inputs are consumed in the production of the exported products and in what amounts, and the system
or procedure is reasonable, effective for the purposes intended, and is based on generally accepted
commercial practices in the country of export; or

(i) If the government in question does not have a system or procedure in place, if the system or
procedure is not reasonable, or if the system or procedure is instituted and considered reasonable,
but is found not to be applied or not to be applied effectively, the government in question has carried
out an examination of actual inputs involved to confirm which inputs are consumed in the production

of the exported product, and in what amounts.”
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U.S. Government Printing Office via GPO Access. Code of Federal Regulations--Title

19Volumn 3., Parts 200 to end - CITE: 19CFR351 [Online].2001. Available from:

http://www.gpoaccess.gov/cfr/retrieve.htmI[2003,November 20]
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Special Import Measures Act 1984 (SIMA)
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In determining whether a program results in a subsidy, the CCRA considered whether: (1)

there was a financial contribution by a government of a country other than Canada, and (2) whether
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there was a benefit conferred to persons engaged other than Canada; and (2) whether there was a
benefit conferred to persons engaged in the production, manufacture, growth, processing, purchase,
distribution, transportation, sale, export or import of goods.

2 Special Import Measures Act[Online].2003. Available from: http://laws.justice.gc.ca/en/s-

15/99257.htmi[2003.June 2]

*

SIMA subsection 1.6 © “For the purposes of paragraph (a) of the definition "subsidy" in

subsection (1), there is a financial contribution by a government of a country other than Canada

where

(a) practices of the government involve the ‘direct transfer of funds or liabilities or the contingent
transfer of funds or liabilities;

(b) amounts that would otherwise be owing and due to the government are exempted or deducted or
amounts that are owing and due to the government are forgiven or not collected;

(c) the government provides goods or services, other than general governmental infrastructure, or
purchases goods; or

(d) the government permits or directs a non-governmental body to do any thing referred to in any of
paragraphs (a) to (c) where the right or obligation to do the thing is normally vested in the government
and the manner in which the non-governmental body does the thing does not differ in a meaningful way

from the manner in which the government would do it.”



153

WnnudIEnIsgauuulaT]  uaTNITgAMLTLNAN HOIzIANTASUARAEERNg N

a <3 % dl Yo Aa oA A A
Genifivennsnaulinisgauyy  nisganyunazldiuiatsundiinislilagianzaaiiedinng
1 * 1
Anfanslilunenguaneuniamialalsaienizvzadunisgauuninuld”  Tnaiidadn
‘Qanvna’ RNl NNIBIANA AAAIUNITNLAYNANTIGAAIUNIINGLY  N1TGANLL
dl b4 ¥ = ! d! i o/ ] 1%
MinldaanautinIsganyuNIsdeanINauAUANAIN 0 luN1sageansat
nsgavuulai linslilaaavasdiadnaninaeivisaauls  wazauau
dl o rdld o o c A dl A a =
nsganyuiadngUssasAninaiyal@lfluaguang  ngnoet  iivewrsesiionistisunevie
d o o 2 QIR L4 el I
wnansiruaulnaninsldludnsaenalainaee s laminuanndivizanisaninnig

*3 QVL val o dl

%
unagnunalelaeanie® aeiglaR AN LE9INN98AMLUR G RAN UL AN NNNA1TAANA
gl q
2 *hk

IS dd‘ v a 1 | v A o =3
Hnstinazsndudinisgaumiiunisileenzasnndansaidasia i

“ lbid.
*
SIMA subsection 7.2 “A subsidy is specific where it is

(a) limited, pursuant to an instrument or document referred to in paragraph (7.1)(b), to a particular
enterprise within the jurisdiction of the authority that is granting the subsidy; or(b) a prohibited
subsidy”

“ibid.

o

SIMA subsection 7.1 “A subsidy is not specific where the criteria or conditions governing

eligibility for, and the amount of, the subsidy are
(a) objective;
(b) set out in a legislative, regulatory or administrative instrument.or other public document; and

(c) applied in a manner that does not favour or is not limited to a particular enterprise.”

* Ibid.
*xx
SIMA subsection 7.3 “Notwithstanding that a subsidy is not limited-in the manner referred

to in paragraph (7.2)(a), the Commissioner may determine the subsidy to be specific having regard
as to whether

(a) there is exclusive use of the subsidy by a limited number of enterprises;

(b) there is predominant use of the subsidy by a particular enterprise;

(c) disproportionately large amounts of the subsidy are granted to a limited number of enterprises;
and

(d) the manner in which discretion is exercised by the granting authority indicates that the subsidy is

not generally available.”
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SIMA section 41.2 “The Commissioner shall, in an investigation respecting the subsidizing of

any goods, take into account the provisions of paragraphs 10 and 11 of Article 27 of the Subsidies

Agreement.”
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SIMA subsection 30.4(2) “Where no manner of determining an amount of subsidy has been

prescribed or, in the opinion of the Commissioner, sufficient information has not been provided or is
not otherwise available to enable the determination of the amount of subsidy in the prescribed
manner, the amount of subsidy shall, subject to subsection (3), be determined in such manner as the
Minister may specify.”
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