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KEY WORD : TALIBEAN COMBATANTS / PRISONERS OF WAR /[ USA [/ INTERNATIONAL

HUMANITARIAN LAW / GENEVA CONVENTION 111 1949
NATTAWAT KRITTAYANAWAT : THE STATUS OF TALIBAN COMBATANTS WHO ARE
DETAINED BY THE USA IN INTERNATIONAL HUMANITARIAN LAW, THESIS ADVISOR

: PROFESSOR VITIT MUNTARBHORN, 266 pp.

The determination of the legal status of the Taliban combatants by the USA is
niot consistent with International Humanitarian Law. The policies of the USA on determining the
siatus of the Taliban combatants is thal they are unlawful enemy combatants and consequently
are not protected by Geneva Convention il 1943 relative to the Treatment of Prisoners of War.
in addition , the procedure of detérmination of combatant stalus concerning them is not
sansistent with the procedure provided by the Geneva Convention [l 1949 relative to the
Treatment of Prisoners of War about the presumption that combatant would have protection
irom the Convention in case of doubt belore determined by a competent tribunal. Moreover ,
the trial procedure of the USA on Taliban cambatants lacks the principle of due process that
exists in common article 3 of “the Geneva Convention Ill 1949 relative to the Treatment of
Prisoners of War and article 75 of Prolocol Additional to the Geneva Conventions 1949 and
relating to the Protection of Victims of International Armed Conflicts (Protocol 1) 1977 , which are
custornary international law. Thus , thisithesis provides some guidelines for the USA to improve
it's policies and procedure for the determination of the status of the Taliban combatants of

consistency with International Humanitarian Law.
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Hague Regulations IV Respecting the Law and Customs of War on Land 1907 2 Falé

1 Jean-Marie Henkearts and Louise-Doswald Beck, Customary International Law Vol. 1 :

Rules (Cambridge : Cambridge University Press , 2005), p. 11
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2.1.2 naINnAasLluaIAns

? Hague Regulations IV Respecting the Law and Customs of War on Land 1907 , Art. 1 :

“Article 1. The laws, rights, and duties of war apply not only to armies, but also to militia and
volunteer corps fulfilling the following conditions:

1. To be commanded by a person responsible for his subordinates;

2. To have a fixed distinctive emblem recognizable at a distance;

3..To carry arms openly; and

4. To conduct their operations.in accordance with the laws and customs of war.

In countries where militia or volunteer corps constitute the army, or form part of it, they are

included under the denomination "army.
° Hague Regulations IV Respecting the Law and Customs of War on Land 1907 , Art. 2 “Art.
2. The inhabitants of a territory which has not been occupied, who, on the approach of the enemy,
spontaneously take up arms to resist the invading troops without having had time to organize
themselves in accordance with Article 1, shall be regarded as belligerents if they carry arms openly

and if they respect the laws and customs of war.”
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! Geneva Convention Il 1949 relative to the Treatment of Prisoners of War, Art. 4(A)(1)
“Members of the armed forces of a Party to the conflict, as well as members of militias or volunteer
corps forming part of such armed forces.”

e Hague Regulations 1V Respecting the Law and Customs of War on Land 1907, Art. 1 :

“Article 1. The laws, rights, and duties of war apply not only to armies, but also to militia and
volunteer corps fulfilling the following conditions:

1. To be commanded by a person responsiblefor his subordinates;

2.'To have afixed distinctive emblem recognizable at a distance;

3. To carry arms openly; and

4. To conduct their operations in accordance with the laws and customs of war.

In countries where militia or volunteer corps constitute the army, or form part of it, they are
included under the denomination "army."

° The International Committee of the Red Cross , The Geneva conventions of 12 august

1949 : Commentary Il geneva convention relative treatment of prisoner of war (Geneva: The

International Committee of the Red Cross, 1960), p.51
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* The International Committee of the Red Cross, The Geneva conventions of 12 august

1949 : Commentary Ill geneva convention relative treatment of prisoner of war (Geneva: The

International Committee of the Red Cross, 1960), p.67
*Ibid. , p.67-68
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! Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I) 1977, Art. 43 para. 2 “Members of the armed
forces-of a Party-to a.conflict (otherthan-medical personnel and.chaplains covered by: Article 33 of
the Third Convention) are combatants, that is'to say, they have the right to participate directly in
hostilities.”

% Hague Regulations IV Respecting the Law and Customs of War on Land 1907 , Art. 3 “
The armed forces of the belligerent parties may consist of combatants and non-combatants. In the
case of capture by the enemy, both have a right to be treated as prisoners of war. *

* The International Committee of the Red Cross, Commentary on the Additional Protocols

of 8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of

the Red Cross : M. Nijhoff Publishers, 1987), p. 515
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* Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of

Victims of International Armed Conflicts (Protocol 1) 1977, Art. 51 :

“1. The civilian population and individual civilians shall enjoy general protection against
dangers arising from military operations. To give effect to this protection, the following rules, which
are additional to other applicable rules of international law, shall be observed in all circumstances.

2. The civilian population as such, as well as individual civilians, shall not be the object of
attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian
population are prohibited.

3. Civilians shall enjoy the protection afforded by this Section, unless and for such time as
they take a direct part in hostilities.

4. Indiscriminate attacks are prohibited. Indiscriminate attacks are:

(a) those which are not directed at a specific military objective;
(b) those which employ-a method or means of combat which cannot be directed at

a specific military objective; or

(c) these which employ a method or means of combat the effects of which cannot
be limited as required by this Protocol; and consequently, in each such case, are of a nature
to strike-military objectives and civilians or civilian objects without distinction.

5. Among others, the following types of attacks are to be considered as indiscriminate:

(a) an attack by bombardment by any methods or means which treats as a single

military objective a number of clearly separated and distinct military objectives located in a

city, town, village or other area containing a similar concentration of civilians or civilian

objects; and
(b) an attack which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which would be excessive

in relation to the concrete and direct military advantage anticipated.
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6. Attacks against the civilian population or civilians by way of reprisals are prohibited.

7. The presence or movements of the civilian population or individual civilians shall not be
used to render certain points or areas immune from military operations, in particular in attempts to
shield military objectives from attacks or to shield, favour or impede military operations. The Parties to
the conflict shall not direct the.movement of the civilian population or individual civilians in order to
attempt to shield military objectives from attacks or to shield-military operations.

8. Any violation of these prohibitions shall not release the Parties to the conflict from their
legal obligations with-respect to. the civilian population and civilians, including the obligation to take
the precautionary measures provided forin Article 57.

* Ibid., Art. 84 “The High Contracting Parties shall communicate to one another, as soon as
possible, through the depositary and, as appropriate, through the Protecting Powers, their official
translations of this Protocol, as well as the laws and regulations which they may adopt to ensure its
application. “

** The International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 516



24

1
a wa o o =

Tneagtudn ReuwladepqsldfunisdJuRduiunasuiidndannisdsy
‘Emm@ﬂuﬂmewqmmqmqm”mwﬂ@”mﬂuu nasusasagnielF3 ”@'mﬂmmummm
ﬂ’mﬂummumuﬂu‘mﬂmﬂimﬂgummvmwmvmﬁ Tnafinesansafluasdnamianmisg
umimﬂuuzymmLﬂumimuqmmfnﬂmmmﬂm mummmmm&i@ngLL@:ﬂ@szzﬁmm

dl Y o a a dl :j/ a’lj Yo a oA ] a a a
asp N iunsdiinanneeys ReulaisnnatianmasldiunisiReteidssdnsnn

wazldiunsUfimlussdnanissy

o v [% v aa ' @ al ' %
2.3.2 NAINN ﬂﬂﬂﬂigﬂ’ﬂﬂﬂ')ﬂﬂ‘ﬂ\?‘/lwqﬂqﬂﬂﬂqﬂlﬂu5$UUﬂﬂgﬂqﬂqﬂ

[ [ %

nsilvAuTyINSuRaTausasgausunIsnseinraddas LAtALTTyTn

[

9N ] NeITIN NGRINTY uazmdeesulfiunisnessaueteflinnnaniuuey

1 o

HezuunisutieanAutuad uganeiiduagnialinastiyainisisfesiuingeuse iy

a9AINAMTLNITU RN lunItiRNAN naeBnTiauieARe anndnnaringnAL

agnelsinistyainisesiygasnninelsaandeanidule < Inelddmaesulafinig

(=

Tlesuaynnlineasesuiiunisdousn ©

v
o 1%

natineneiniianesiiusiuiy feaAnlude 43 a5a 1 AaasRuGN

atfuf 1 T 1977 aavaydtyryiaiian 1949 * ldiAn91 “organized armed forces” A
. o » A = oy PP - °

"organized”  WuAaudsdlANEanEY AenANReIANINAINTINIITAIUIBIINNIE Ti

iagdiu ArsiinisfiAl NI NIsaadasat luansmuesannu nszinnielfinasAauANg

*lbid , p. 512

44 Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 43 (1) “The armed forces of a Party to a
conflict consist of all organized armed forces, groups and units which are under a command
responsible to that Party for the conduct of its subordinates, even if that Party is represented by a
government or an authority not recognized by an adverse Party. Such armed forces shall be subject
to an internal disciplinary system which, " inter alia ', shall enforce compliance with the rules of

international law applicable in armed conflict.”
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** The International Committee of the Red Cross, ' Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 512

“Ibid , p. 512

“ Protocol Additional to the Geneva Conventions 1949 , and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 43(3) “ Whenever a Party to a conflict
incorporates a paramilitary or armed law enforcement agency into its armed forces it shall so notify

the other Parties to the conflict.”
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* The International Committee of the Red Cross , Commentary on the Additional Protocols

of 8 June 1977 to the Geneva Conventions of 12 August 1949 , (Geneva : International Committee of

the Red Cross : M. Nijhoff Publishers, 1987), p. 517-518
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%0 Geneva Convention Il 1949 relative to the Treatment of Prisoners of War, Art. 85
“Prisoners of war prosecuted under the laws of the Detaining Power for acts committed prior to
capture shall retain, even if convicted, the benefits of the present Convention..

°" The International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 525-526
*Ibid , p. 526
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% Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 44 (3) :

“In order to promote the protection of the civilian population from:the effects of hostilities,
combatants are obliged to distinguish themselves from the civilian population while they are
engaged in an attack or in a military operation preparatory to an attack. Recognizing, however, that
there are situations in'armed conflicts where, owing to the nature of the hostilities an-armed
combatant cannot so distinguish himself, he shall retain his status as a combatant, provided that, in
such situations, he carries his arms openly:

(a) during each military engagement, and

(b) during such time as he is visible to the adversary while he is engaged in a military
deployment preceding the launching of an attack in which he is to participate.

Acts which comply with the requirements of this paragraph shall not be considered as

perfidious within the meaning of Article 37, paragraph 1 (c). “
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* The International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 527
*Ibid , p. 527-528
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*Ibid , p. 528

*"Ibid , p. 534

*® Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 44 (3)(b) “during such time as he is
visible to the adversary while he is engaged in a military deployment preceding the launching of an

attack in which he is to participate.”
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** The International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 534
* Ibid , p. 534-535
*"bid , p. 535
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* Ibid', p.536

p° Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 44 (4) “A combatant who falls into the
power of an adverse Party while failing to meet the requirements set forth in the second sentence of
paragraph 3 shall forfeit his right to be a prisoner of war, but he shall, nevertheless, be given
protections equivalent in all respects to those accorded to prisoners of war by the Third Convention
and by this Protocol. This protection includes protections equivalent to those accorded to prisoners
of war by the Third Convention in the case where such a person is tried and punished for any

offences he has committed.”



34

!
o A

GenFaslinuldiuaniuzauda 1 299a 4 aeeREASNNANRITUN 1 T 1977 aavaydtynn

1Al 1949 uaziansaunieuiileyuau o iiunisamendgimstens

agialafinu Weaudunisdssgnluaian 3 dennulude 44 a3sps
IAnTuntaInuannissing o ndaudeiu - Seguieudiazlianisotssiilszueniulsd

FINHANN LB R IILNUIUE TN

vl a { 3| dg/ o o = Vo

< lafinnsiatsundndunugoudmiunisdseildszuan Ineldfunas
avuayuudunan lwansvdrdnudn 0ssm 4 Idldan uziuansineeing
1 = o 1 dl o o/ all My 1ava o 1 %
wineniusanasungnAunusalua e i lddjianundndafaanis
wenseanAsInanwaEanlulszlaail 2 109999A 3 NasuiuInldana
=] 1 dgj al = %
dumagdn (wazniglulgsn 3 WasLmaIlgryRean1unIWNaTLaNAIE)
winaniazlifulsslamiannaauduasalunisasiynlfuazisa
o q = 1

alRndaumiaiumaedn lwaydtyniation 1949 uasHEaNsIANEN

A v
| =

un 1 11977  Faununagaulaadnnssaillliyaunamedunses

' v v o o v 67
ﬂﬂﬂ’]ﬁ‘ﬁ‘qﬁlQLL@U@T‘I@@UVV]?’WHH?%%’WH”

©32¢

Uszlaausniaznausaanannisndinasudsaziiauniioyais v
dseland 2 9890930 3 ogoude@nsluniailuaasdn uddsasianslunisléiunislfis
Tuguziasadney deelann 2 Fusesdanasugtiudnsesliunisyssiunneydoyaniadl

o -dl = Yo a 2 a -dl g o
71 1949 211Uy 3 lunsflaeanislasunisnatsunARuazgNa IMEANNANNEAT HNTENNa

VLﬂ 68

dselonusnansdie 44 939A 4 UpseLANINNATLANANTWANTN

Tunawinpude 43, 2e9Wa NENRLTUN 1 T 1977 weseudtyyiiation 1949 lidn

® The International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 , (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 537-538
*Ibid. , p. 538
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% Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 37 :

“1. Itis prohibited to kill, injure or capture an adversary by resort to perfidy. Acts inviting the
confidence of an-adversary to lead him to believe that he is entitled to, oris obliged to accord,
protection under the rules of international law applicable in armed conflict, with intent to betray that
confidence, shall constitute perfidy. The following acts are examples of perfidy:

(a) the feigning of an intent to negotiate under a'flag of truce or of a surrender;

(b) the feigning of an incapacitation by wounds or sickness;

(c) the feigning of civilian, non-combatant status; and

(d) the feigning of protected status by the use of signs, emblems or uniforms of the United
Nations or of neutral or other States not Parties to the conflict.”

® The International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 , (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 538-539
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"bid. , p. 539

& Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 44 (5) “Any combatant who falls into
the power of an adverse Party while not engaged in an attack or in a military operation preparatory to
an attack shall not forfeit his rights to be a combatant and a prisoner of war by virtue of his prior

activities .”
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" Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 44 (6) “This Article is not intended to
change the generally accepted practice of States with respect to the wearing of the uniform by
combatants assigned to the regular, uniformed armed units of a Party to the conflict.”

® The International Committee of the Red Cross, Commentary on the Additional Protocols

of 8 June 1977 to the Geneva Conventions of 12 August 1949, (Geneva : International Committee of

the Red Cross : M. Nijhoff Publishers, 1987), p. 542
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" Geneva Convention | 1949. for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field and Convention Il 1949 for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea , Art. 13 :

“ The present Convention shall apply to the wounded and sick belonging to the following
categories:

(1) Members of the armed forces of a Party to the conflict, as well as members of militias or
volunteer corps forming part of such armed forces.

(2) Members of other militias and members of other volunteer corps, including those of
organized resistance movements, belonging to a Party to the conflict and operating in or outside their
own territory, even if this territory is occupied, provided that such militias or volunteer corps,
including such organized resistance movements, fulfil the following conditions:

(a) that of being commanded by a person responsible for his subordinates; (b) that
of having a fixed distinctive sign recognizable at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs of
war.

(3) Members of regular armed forces who profess allegiance to a Government or an
authority not recognized by the Detaining Power.

(4) Persons'who accompany the armed forces without actually being members thereof, such
as civil members of military aircraft crews, war correspondents, supply contractors, members of
labour units or of services responsible for the welfare of the armed forces, provided that they have
received authorization from the armed forces which they accompany.

(5) Members of crews, including masters, pilots and apprentices, of the merchant marine
and the crews of civil aircraft of the Parties to the conflict, who do not benefit by more favourable

treatment under any other provisions in international law.
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(8) Inhabitants of @ non-occupied territory, who on the approach of the enemy,
spontaneously take up arms to resist the invading forces, without having had time to form themselves
into regular armed units, provided they carry arms openly and respect the laws and customs of war.

* The International Committee of the Red Cross, Commentary on the Additional Protocols

of 8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of

the Red Cross : M. Nijhoff Publishers, 1987), p. 542

*" Robert K. Goldman and Brian Tittmore , Unprivileged Combatants and the Hostilities in

Afghanistan : Their Status and Rights Under International Humanitarian and Human Rights Law ,

(USA: The American Society of International Law , December , 2002) , p. 2
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; Geneva Convention (Ill) relative to the Treatment of Prisoners of War 1949 , Art. 5 para 2
“Should any doubt arise as to whether persons, having committed a belligerent act and having fallen
into the hands of the enemy, belong to any of the categories enumerated in Article 4, such persons
shall enjoy the protection of the present Convention until such time as their status has been
determined by a competent tribunal.”

2 Ingrid Detter, The Law of War, Second Edition, (Cambridge [England] ; New York :

Cambridge University Press, 2000) , p. 327
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3The International. Committee of the Red Cross,.. The Geneva Conventions.of 12 August

1949; Commentary Il Geneva Convention Relative Treatment of Prisoner of War (Geneva: The

International Committee of the Red Cross, 1960) , p. 76

N Protocol Additional to the Geneva Conventions 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) 1977, Art. 45 para 1, first sentence “A person
who takes part in hostilities and falls into the power of an adverse Party shall be presumed to be a
prisoner of war, and therefore shall be protected by the Third Convention, if he claims the status of
prisoner of war, or if he appears to be entitled to such status, or if the Party on which he depends

claims such status on his behalf by notification to the detaining Power or to the Protecting Power. ....”
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8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 547-548

®Ibid. , p. 548
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such status and, therefore, to be protected by the Third Convention and this Protocol until such time

as his status has been determined by a competent tribunal.”

" The International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 , (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 550-551
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courts according to the same procedure as in the case of members of the armed forces of the

Detaining Power, and if, furthermore, the provisions of the present Chapter have been observed.”

WThe International Committee of the Red Cross, Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 555
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2 Additional Protocol | 1977 to the Geneva Conventions 1949 relating to the Protection of
Victims of International Armed Conflicts , Art. 75

“1. In so far as they are affected by a situation referred to in Article 1 of this Protocol,
persons who are in the power of a Party to the conflict and who do not benefit from more favourable
treatment under the Conventions or under this Protocol shall be treated humanely in all
circumstances and shall enjoy, as a minimum, the protection provided by this Article without any

adverse distinction based upon race, colour, sex, language, religion or belief, political or other
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opinion, national or social origin, wealth, birth or other status, or on any other similar criteria. Each
Party shall respect the person, honour, convictions and religious practices of all such persons.
2. The following acts are and shall remain prohibited at any time and in any place
whatsoever, whether committed by civilian or by military agents:

(a) violence to the life, health, or physical or mental well-being of persons, in
particular:

(i) murder;

(ii) torture of all kinds, whether physical or mental;
(iii) corporal punishment; and

(iv) mutilation;

(b) outrages upon personal dignity, in particular humiliating and degrading
treatment, enforced prostitution and any form of indecent assault;

(c) the taking of hostages;

(d) collective punishments; and

(e) threats to commit any of the foregoing acts.

3. Any person arrested, detained or interned for actions related to the armed conflict shall
be informed promptly, in a language he understands, of the reasons why these measures
have been taken. Except in cases of arrest or detention for penal offences, such persons
shall be released with the minimum delay possible and in any eventas soon as the
circumstances justifying the arrest, detention or internment have ceased to exist.

4. No sentence may be passed and no penalty may be executed on a person found guilty of
a penal offence related to the armed conflict except pursuant to a conviction pronounced by an
impartial and regularly constituted courtrespecting the generally recognized principles of regular
judicial procedure, which include the following:

(a) the procedure shall provide for an accused to be informed- without delay of the
particulars of the offence alleged against him and shall afford the accused before and
during his trial all necessary rights and means of defence;

(b) no one shall be convicted of an offence except on the basis of individual penal
responsibility;

(c) no one shall be accused or convicted of a criminal offence on account or any
act or omission which did not constitute a criminal offence under the national or international
law to which he was subject at the time when it was committed; nor shall a heavier penalty

be imposed than that which was applicable at the time when the criminal offence was



58

committed; if, after the commission of the offence, provision is made by law for the
imposition of a lighter penalty, the offender shall benefit thereby;

(d) anyone charged with an offence is presumed innocent until proved guilty
according to law;

(e) anyone charged with an offence shall have the right to be tried in his presence;

(f) no one shall be compelled to testify against himself or to confess guilt;

g) anyone charged with an offence shall have the right to examine, or have
examined, the witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;

(h) no one shall be prosecuted or punished by the same Party for an offence in
respect of which a final judgement acquitting or convicting that person has been previously
pronounced under the same law and judicial procedure;

(i) anyone prosecuted for an offence shall have the right to have the judgement
pronounced publicly; and

(j) a convicted person shall be advised on conviction or his judicial and other
remedies and of the time-limits within which they may be exercised.

5. Women whose liberty has been restricted for reasons related to the armed conflict shall

be held in quarters separated from men's quarters. They shall be under the immediate

supervision of women. Nevertheless, in cases where families are detained or interned, they

shall, whenever possible, be held in the same place and accommodated as family units.

6. Persons who are arrested, detained or interned for reasons related to the armed conflict

shall enjoy the protection provided by this Article until their final release, repatriation or re-

establishment, even after the end of the armed conflict.

7. In order to avoid any doubt concerning the prosecution and trial of persons accused of
war crimes or crimes against humanity, the following principles shall apply:

(a) persons who are ‘accused or 'such crimes should be submitted for the purpose
of prosecution and trial in accordance with the applicable rules of international law; and

(b) any such persons who do not benefit from more favourable treatment under the
Conventions or this Protocol shall be accorded the treatment provided by this Article,
whether or not the crimes of which they are accused constitute grave breaches of the

Conventions or of this Protocol.
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8. No provision of this Article may be construed as limiting or infringing any other more
favourable provision granting greater protection, under any applicable rules of international law, to

persons covered by paragraph 1 “

2 The International Committee of the Red Cross , Commentary on the Additional Protocols of

8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva : International Committee of the

Red Cross : M. Nijhoff Publishers, 1987), p. 559

2 The International Committee of the Red Cross , The Geneva Conventions of 12 August

1949; Commentary Il Geneva Convention Relative Treatment of Prisoner of War (Geneva: The

International Committee of the Red Cross, 1960), p. 128-129
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Detaining Power causing death or seriously. endangering the ‘health of a prisoner of war in its custody
is prohibited, and will be regarded as a serious breach of the present Convention. In particular, no
prisoner of war may be subjected to physical mutilation or to medical or scientific experiments of any
kind which are not justified by the medical, dental or hospital treatment of the prisoner concerned

and carried out in his interest.”

% The International Committee of the Red Cross , The Geneva Conventions of 12 August

1949; Commentary Il Geneva Convention Relative Treatment of Prisoner of War (Geneva: The

International Committee of the Red Cross, 1960), p. 140
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” Section 2(a) :

IN GENERAL- That the President is authorized to use all necessary and appropriate force
against those nations, organizations, or persons he determines planned, authorized, committed, or
aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or
persons, in order to prevent any future acts of international terrorism against the United States by

such nations, organizations or persons.”
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2 Nathaniel Berman , Privileging Combat ? Contemporary Conflict and the Legal

Construction of War , Columbia Journal of Transnational Law , Vol. 43 No. 1, 2004 , p. 64

®Ibid., p. 65-66

¢ President’s Military Order at 7 February 2002
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Eminent Jurists Panel on Terrarism , Counter-Terrorism and Human Rights, “Torture and

other cruel , inhuman or degrading treatment in the “War on Terror””, Briefing on U.S. Counter-

Terrorism Measures and Human Rights, International Commission of Jurists, September 2006, p. 4-5

¥ Order Establishing Combatant Status Review Tribunal , Memorandum of the Secretary of
Navy , Art. A “a. Enemy Combatant. For purposes of this Order, the term "enemy combatant" shall
mean an individual who was pal1 of or supporting Taliban or al Qaeda forces. or associated forces
that are engaged in hostilities against the United States or its coalition partners, This includes any

person who has committed a belligerent act or has directly supported hostilities m aid or enemy
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armed forces Each detainee subject to this Order has been determined to be an enemy combatant

through multiple levels of review by officers of the Department of Defense. *

! Military Commission Act 2006 , Art. 948a

“948a. Definitions

In this chapter:

(1) UNLAWFUL ENEMY COMBATANT.=—(A) The term ‘unlawful
enemy combatant’ means—

(i) a-person who has engaged in-hostilities or who has purposefully-and materially
supported hostilities against the United States or its co-belligerents who'is not a lawful
enemy combatant (including a person who is part of the Taliban, al Qaeda, or associated
forces); or

(i) a person who, before, on, or after the date of the enactment of the Military
Commissions Act of 2006, has been determined to be an unlawful enemy combatant by a
Combatant Status Review Tribunal or another competent tribunal established under the

authority of the President or the Secretary of Defense. “

¢ Steven Poole, Unspeak (London: Time Warner Book Group UK , 2005), p. 179
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1 Dorf, Michael C. , What is an “unlawful combatant” . and why it matters : The status of

detained al queda and tliban fighters , FindLaw's Writ , Wednesday , Wednesday, Jan. 23, 2003, p. 2

20 Geneva Conventions Il 1949, Art. 4A(2)
“ Members of other militias and members of other volunteer corps, including those of organized
resistance movements, belonging to a Party to the conflict and operating in or outside their own
territory, even if this territory is occupied, provided that such militias or volunteer corps, including
such organized resistance movements, fulfil the following conditions:
(a) that of being commanded by a person responsible for his subordinates;
(b) that of having a fixed distinctive sign recognizable at a distance;
(c) that of carrying arms openly;
(d) that of conducting their.operations in-accordance with- the laws and.customs.of war.”

Z Hague Regulations IV 1907 Art. 1 “Article 1. The laws, rights, and duties of war-apply not
only to armies, but also to militia and volunteer corps fulfilling the following conditions:

1. To be commanded by a person responsible for his subordinates;

2. To have a fixed distinctive emblem recognizable at a distance;

3. To carry arms openly; and

4. To conduct their operations in accordance with the laws and customs of war.

In countries where militia or volunteer corps constitute the army, or form part of it, they are

included under the denomination "army.
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