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KEY WORD: PRIVATE CORRUPTION
KANYANAT BANGPAN : UNITED NATIONS CONVENTION AGAINST
CORRUPTION 2003 : A STUDY OF THE CRIMINAL LIABILITY ON PRIVATE
CORRUPTION.THESIS ADVISOR : PROFESSOR VIRAPHONG BOONYOBHAS , CO-

ADVISOR: DR. UTAI ATIVAJ, 164 pp.

“Dishonesty”™ or “Corruption™ means an unlawful act for self-interest by using power and
influence in office. The previous studies on corruption mostly emphasized on corruption in public
sector. As a result of the economie crisis of the country, it was found that both the failure to
implement economic policies and the corruption in public and private sector caused enormous damage
to the economic system of the nation.

Generally, the corruption in the private sector is a wrongful act by virtue of having a function
in a private organization, namely, an act in contravention of functions of oneself in order to gain
unlawful benefit. In the past, the private corruption in narrow perspective was mentioned as a criminal
offence of fraud or misappropriation. In addition, giving or receiving a bribe was only the case where
the private organization gave the bribe to public officials or where the latter received such bribe.
However, at present, giving or receiving the bribe to or from private organizations themselves without
any public officials involved can be deemed the dishonest act in the private sector.

In this thesis, the writer studied the criminal liability on private corruption as the
preparedness of Thailand to become a State Member of the United Nations Convention against
Corruption 2003. Accordingly, Thailand needs to examine the obligations under the Convention. The
research findings revealed that domestic laws of Thailand regarding the corruption in the private
sector are generally consistent with the provisions of the Convention. Nevertheless, some of them are
inconsistent. It is therefore necessary to amend such laws or even enact a new law in order that the
measures on co-operation under the Convention can be applied in Thailand. It is for the purposes that
the prevention of and the counter to corruption can be systematic and effective, and that the corruption

can finally be eliminated from the Thai society.
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8. European Union, Council Framework Decision 2003 on Combating

Corruption in the Private Sector'’
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Article 7 -Active bribery.in the private sector

Each Party shall adopt such legislative and other measures as may be necessary to
establish as-criminal offences under its-domestic law, when committed intentionally, in the course of
business activity, the promising, offering or giving, directly or indirectly, of any undue advantage to
any persons who direct or work for, in any capacity, private sector entities, for themselves or for

anyone else, for them to act or refrain from acting, in breach of their duties. Fallnnunaunen
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Article 8 Passive bribery in the private sector

Each Party shall adopt such legislative and other measures as may be necessary to
establish as criminal offences under its domestic law, when committed intentionally, in the course of
business activity, the request or receipt, directly or indirectly, by any persons who direct or work for,
in any capacity, private sector entities, of any undue advantage or the promise thereof for themselves
or for anyone else, or the acceptance of an offer or a promise of such an advantage, to act or refrain

from acting in breach of their duties. FIWANUWNIGN
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Article 2 Bribery and “ Kickbacks”

a.) No enterprise may, directly or indirectly, offer or give a bribe and any demands
for such a bribe must be rejected.

b.) Enterprises should not (i) kick back any portion of a contract payment to

employees of the other contracting part, or (ii) utilize other techniques, such as subcontracts, purchase
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orders or consulting agreements, to channel payments to government officials, to employees of the
other contracting party, their relatives or business associates. FaUANUNNII
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71 “ Private sector ” ll’gJ) Tu Article 1 Definition

“Private Sector” means the sector of a nation economy under private ownership in
which the allocation of productive resources is controlled by market forces, rather than public
authorities and other sectors of economy not under the public sector or government. FIMUIWANNI
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(e) the offering or giving, promising, solicitation or acceptance, directly or
indirectly, of any undue advantage to or by any person who directs or works for, in any capacity, a
private sector entity, for himself or herself or for anyone else, for him or her to act, or refrain from

acting, in breach of his or her duties;
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®) the offering, giving, solicitation or acceptance directly or indirectly, or
promising of any undue advantage to or by any person who asserts or confirms that he or she is able
to exert any improper influence over the decision making of any person performing functions in the
public or private sector in consideration thereof, whether the undue advantage is for himself or herself
or for anyone else, as well as the request, receipt or the acceptance of the offer or the promise of such
an advantage, in consideration of that influence, whether or not the influence is exerted or whether or

not the supposed influence leads to the intended result; FIMNBANNI
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11a2 11 Article 11 Private Sector

State Parties undertake to:

1. Adopt legislative and: other measures to prevent and combat acts of corruption and related
offences committed in and agents of the private sector.

2. Establish mechanisms to encourage participation by the private sector in the fight against
unfair competition, respect of the tender procedures and property rights.

3. Adopt such other measures as may be necessary to prevent companies from paying bribes to
win tenders. FH11BAU
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The aim of this Framework Decision is in particular to ensure that both active and
passive corruption in the private sector are criminal offences in all Member States, that legal
persons may also be held responsible for such offences, and that these offences incur effective,
proportionate and dissuasive penalties, “?;\‘]‘Vimﬁlﬂ’ﬂil’h
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azlu Article 2 Active and Passive corruption in the private sector
1. Member States shall take the necessary measures to ensure that the following intentional
conduct ‘constitutes a criminal offences, when it-is-carried out in. the course of business
activities;

(a) promising, offering or giving, directly or through an intermediary, to a person who in
any capacity directs or works for a private sector entity an undue advantage of any
kind, for that person or for a third party, in order that that person should perform or
refrain from performing any act, in breach of that person’s duties;

(b) directly or through an intermediary, requesting or receiving an undue advantage of

any kind, or accepting the promise of such an advantage, for oneself or for a third
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party, while in any capacity directing or working for private sector entity, in order to

perform or refrain from performing any act, in breach of one’s duties. FINNU1BAY
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Article 8 Criminalization of corruption
1. Each State Party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences, when committed intentionally :
(a) The promise, offering or giving to a public official, directly or indirectly, of an undue
advantage, for the official himself or herself or another person or entity, in order that the

official act or refrain from acting in the exercise of his her official duties;
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(b) The solicitation or acceptance by a public official, directly or indirectly, of an undue
advantage, for the official himself or herself or another person or entity, in order that the
official act or refrain from acting in the exercise of his or her official duties.

2. Each State Party shall consider adopting such legislative and other measures as
may be necessary to establish as criminal offences conduct referred to in
paragraph 1 of this article involving a foreign public official or international civil
servant. Likewise, each State Party shall consider establishing as criminal offences
other forms of corruption.

3. Each State Party shall also adopt such measures as may be necessary to establish
as a criminal offence participation as an accomplice in an offence established in
accordance with this article.

4. For the purposes of paragraph 1 of this article and article 9 of this Convention,
“public official” shall mean a public official or a person who provides a public
service as defined in the domestic law and as applied in the criminal law of the
State Party in which the person in question performs that function.
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Article 9 Measures against corruption

1. In addition to the measures set forth in article 8 of this Convention, each State Party
shall, to the extent appropriate and consistent with its legal system, adopt legislative, administrative or
other effective measures to promote integrity and to prevent, detect and punish the corruption of
public officials.

2. Each State Party shall take measures to ensure effective action by its authorities in
the prevention, detection and punishment of the corruption of public officials, including providing
such authorities with adequate independence to deter the exertion of inappropriate influence on their
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! Article 21 Bribery in the private sector “Each State Party shall consider adopting such
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(a) The promise, offering or giving, directly or indirectly, of an undue advantage to any person who
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! United Nations Convention Against Corruption 2003 article 15 Bribery of national
public officials “ Each state Party shall adopt such legislative and other measures as may be necessary to
establish as criminal offences, when committed intentionally :

(a) The promise, offering or giving, to a public official, directly or indirectly, of an undue
advantage, for the official himself or herself or another person or entity, in order that the
official duties;

(b) The solicitation or acceptance by a public official, directly or indirectly, of an undue
advantage, for the official himself or herself or another person or entity, in order that the
official act or refrain from acting in the exercise of his or her official duties.
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