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" Draft Article 22 Exhaustion of local remedies

When the conduct of a State has created a situation not in conformity with.the result required of it by an
international obligation concerning the treatment to be accorded to aliens, whether natural or juridical persons, but the
obligation allows that this or an equivalent result may nevertheless be achieved by subsequent conduct of the State,.there is a
breach of the obligation only if the aliens concerned have exhausted the effective local remedies available to them without
obtaining the treatment called for by the obligation or, where that is not possible, an equivalent treatment.

Y qunn anegung, nuanaseudnlszin an 2, AinRuWBeyoyTy, 2548 wii 217

" Tudor, The Fair and Equitable Treatment Standard in the International Law of Foreign Investment, Oxford University Press,

2008,p.56.
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“US FCN treaties with Ireland (1950 ), Greece (1954 ), Israel (1954 ), France ( 1960 ), Pakistan( 1961 ), Belgium ( 1963 ), and
Luxembourg ( 1963 ) contained the express assurance that foreign persons, properties, enterprises, and other interests would
receive ‘equitable treatment’ while others including those with the Federal Republic of Germany, Ethiopia and the Netherlands

used the terms ‘fair and equitable treatment’ for a similar set of items involved in the foreign investment process.

= OECD, Draft Convention on the Protection of Foreign Property , ( 1967 ).
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“Agreeing that a stable framework for investment will maximize effective

utilization of economic resources and improve living standards.”

*p You, Le préamble des traités internationaux ( Fribourg : Libraire de I'Universite, 1941 ); Blix and Emerson, The Treaty
Maker's Handbook ( New York : Oceana, 1973 )

" This type of preamble is mostly found in US BITs.
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“Diserimination on the basis of nationality by either Party against
investment in its territory by nationals or companies of the other Party is
not consistent with either a stable framework for investment or a
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maximum effective utilization of economic resources.
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\ATEFAERT
“Agreeing that fair and equitable treatment of investment is desirable in
order to maintain a stable framework for investment and maximum

effective use of economic resources”

2. FALNUBNAUTALYLYT ( Body of the Treaty )

* Ibid.

" This type of preamble is scarcely found in US BITs.
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“Neither Contracting Party shall subject investments of the other
Contracting Party to treatment less favorable than that which is accords

to investments of its own investors or to investments of Investors or any

third State.”

2. mu‘ﬁz&ytyﬂ‘ﬁﬁw5wﬁﬂﬂ?:ﬁﬁﬁ@ﬂ'wqﬁﬁﬁuLmu‘ﬁmmwLﬁmz%ﬁqu
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3

“AhtynyusiazufesiusesndnisshiiRagnge Asssnuaznenassn luang

“Lists of the specific BIT's entering this category ; US-Japan , Japan-Bangladesh , Japan-China , Japan-Pakistan , Japan-Sri
Lanka , Japan-Turkey , Romania-China , Romania-Denmark , Romania-Egypt , Romania-Germany , Romania-Ghana ,
Romania-Indonesia , Romania-Pakistan , Romania-Senegal , Romania-Turkey , Romania-Albania , Romania-Cameron ,
Bangladesh-Japan , France-Tunisia

" Romania-Albania BIT.
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“Each Contracting Party shall at all times ensure fair and equitable

treatment to investments.”
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“Each Contracting Party shall accord investments or returns of investors

of the other Contracting Party

(a) fair and equitable treatment in accordance with principles of
international law, and

(b) full protection and security”**
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’ Argentina-Australia BIT.
" Canadian BITs
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*p Juillard, ‘L’évolution des sources du droit de 'investissment.’

"BITs signed with Czech Republic and Korea.
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“Article 2 Promotion and Protection of Investments
(2) Investments of investors of either Contracting Party shall at
all times be accorded fair and equitable treatment, and
shall enjoy full protection and security in the territory of the

other Contracting Party.

“Article 3 National and Most Favoured Nation Treatment
(1) Each Contracting Party shall in its territory accord
investments and returns of investors of the other
Contracting Party treatment which is fair and equitable and
not less favourable than that which it accords to
investments and returns ‘of its own investors or to
investments and returns of investors of any third State.”
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“Each one of the Contracting Parties engages to ensure-within its territory
fair and equitable treatment, in conformity with the principles of
international law, to investments of the nationals and companies of the

other Party and to ensure that the exercise of this recognized right is not
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limited de jure of de facto.

This treatment will be at least equal to that accorded by each
Contracting Party to the nationals or companies of the most favoured

nation.”
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" One of the reasons for the reinforcement of the regional level negotiations is the weak result of the multilateral level initiatives.
" The UNCTAD World Investment Report ( 2004 ) reports that there are three main geographical approaches : the Western
Hemisphere, the European approach, and the South — South approach. ( United Nations Conference on Trade and

Development, World Investment Report : The shift towards Services ).
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" The Fourth APC-EEC Convention (Lomé V)
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- Cologne Agreement on the Reciprocal Promotion and Protection of investment in MERCOSUR.
" Treaty on investment and trade of services among the Republics of Costa Rica, El Salvador, Guatemala, Honduras and

Nicaragua.
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“Foreign investors shall have the same rights and obligations as those
to which national investors are subject, except as provided for in the national

legislation of each Member Country.”*
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“Foreign capital shall receive equitable treatment. The States therefore
agree not to take unjustified, unreasonable, or discriminatory measures that would
impair the legally accepted acquired rights or interests of nationals of other countries

in the enterprises, capital, skills, arts or technology they have supplied.”*
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" Article 22 of Economic Agreement of Bogota.
“In addition to the FET, the Colonia Protocol grants national treatment for establishment, acquisition, expansion, management,

operation and disposition of investment to Mercosur members. This is complemented by the provision of MFN
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" Lomé IV Convention, Article 258 (a) and (b).



37

“Each Party shall accord to investments of investors of another Party
treatment in accordance with international law, including fair and

equitable treatment and full protection and security.”*
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‘The North American Free Trade Agreement ( NAFTA ) represented the first north-south regional integration agreement of its
kind in the Western Hemisphere. The investment provisions laid out in chapter 11 are particularly liberal as they also.apply to
establishment of the foreign investment on the territory of the Host State.

" In addition to the FET and full protection and security, Chapter 11 grants national treatment for the establishment, acquisition,
expansion, management, conduct, operation and sale or other disposition of Investment ( Article 1102 ). This is complemented
and strengthened by the provision of MFN treatment ( Article 1103 ).

" ASEAN Agreement, articles Il (2) ; (IV (1), (2) and (4) ).
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“Each Contracting Party shall, in accordance with the provisions of this
Treaty, encourage and create stable, equitable, favourable and
transparent conditions for Investors of other Contracting Parties to make
investments in its area. Such conditions shall include a commitment to
accord at all times to investments of investors of other Contracting
Parties fair and equitable treatment. Such investments shall also enjoy
the most constant protection and security and no Contracting Party shall
in any way impair by unreasonable or discriminatory measures their
management, maintenance, use, enjoyment or disposal. In no case shall
such investments be accorded treatment less favourable than that

required by international law, including treaty obligations...”*

' Energy Charter Treaty.
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“[The Contracting Parties] decide to establish, by the provision of civil,
legal and fiscal safeguards, conditions of fair and non-discriminatory
treatment for investments made in their territories by the nationals

( physical or legal persons ) of the other High Contracting Parties.”

v
1% I o a

luaydoyynniesianatingscAunI9ga UL UNYAIA (- Multilateral

Investment Guarantee Agency — MIGA ) finuumlugauarfunundn sunuiitiuune

' '
A a

Watianu “naglnaagensgua Sunnuazmalulag hildmnguilssmanideimun..” Uy

£3
a oa

NUFIUIDINAT N AFTTN LA TUANAMTLIN 552 ALRABN 909912099977

49

A7U319AYNANAITEALNANIANEITLN989Y W89 OECD ( The OECD
Draft Multilateral Agreement on Investment ) #nasiiiadadainnludauaniununinaszy
41 “szuunsasuigfsssn Tilsela wazeianisnilaazdasaaiasiuaziiuilszloaiiun

¥ ”
sruuNIgAIlan

2. AAUNUBIAINANAS ( Body of the Text )

"ICC International Code on Fair Treatment for Foreign Investments.

" The MAI was intended to provide a broad multilateral framework for international investment with high standards for the
liberalization of investment regimes, the protection of investment, and effective dispute settlement procedures. Between:
September 1995 and early 1997, the negotiating process was mostly of a technical nature. Since early 1997, the negotiations
began to encounter significant difficulties and, at the OECD Council meeting at the ministerial level on 28 April 1998,.the
ministers agreed to have a six-month pause in order to reflect and consult on the negotiations on the MAI were no longer
taking place. The text of the MAI reproduced in this volume reflects the status of the negotiations as of 24 April 1998. It
consolidates the texts of the agreement considered in the course of the MAI negotiations as a result mainly of the work of
expert groups. It is presented with footnotes and proposals that were still under consideration at the time when the

negotiations were discontinued.
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“(a) make recommendations for and promote bilateral or multilateral
agreements on measures designed:

to assure just and equitable treatment for the enterprise, skills,
capital, arts and technology brought from one Member Country to

another...”
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protection and security and reference to International law )

"Havana Charter
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“Each Party shall at all times ensure fair and equitable treatment to the
property.of the nationals of the other Parties. It shall accord within its
territory the most constant protection and security: to such property and
shall not in any way impair the management, maintenance, use,
enjoyment or disposal thereof by unreasonable or discriminatory
measures.”
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“Transnational corporations should receive [fair and] equitable [and non-
discriminatory] treatment [under][in accordance with] the laws,
regulations and administrative practices of the countries in which they
operate [as well as intergovernmental obligations to which the
Governments of these countries have freely subscribed] [consistent with

their international obligations] [consistent with international Iavv].”*
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" Article 48 of the UNCTC Draft Code.

" Article 12 (d) of the Convention stipulates that ‘In guaranteeing an investment, the Agency shall satisfy itself as to”; (i) the
economic soundness of the investment and its contribution to the development of the host country ; (i) compliance of the
investment with the host country’s laws and regulations ; (iii) consistency of the investment with the declared development
objectives and priorities of the host country ; and (iv) the investment conditions in the host country, including the availability of

fair and equitable treatment and legal protection for the investment.
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“[e]ach State will extend to investments established in its territory by
nationals of any other State fair and equitable treatment according to the

standards recommended in the Guidelines."*
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" Article 1lI (3) refers to the ‘standards of treatment’ mentioned in article Il (2). The understanding retained by the World Bank is
that the treatment of the foreign investors *...will, subject to the requirement of fair and equitable treatment mentioned above,
be as favorable as that accorded by the State to national investors in similar circumstances. In all cases, full protection and
security will be accorded to the investor’s rights regarding ownership, control and substantial benefits over his property,

including intellectual property.’
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“Each Contracting Party shall accord to investments in its territory of
investors of another Contracting Party fair and equitable treatment and
full and constant protection and security. In no case shall a Contracting
Party accord treatment 'less  favourable than that required by

international law.”
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" OECD, Draft Multilateral Agreement on Investment
" UNCTC Draft

R Dolzer, ‘Fair and equitable treatment’
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" Juillard argues that the fair and equitable treatment is not a general principle of law but a general principle of international law
which means that its existence is independent from domestic laws; it is recognized as being part of the body of international
law, as such. He adds that in this function, it is independent of any treaty which may provide for it. P Juillard, L’evolution des

sources du droit des investissements , p.133.
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* Hamel, The Van der Lubbe Case and Diplomatic Protection of Citizens Aboard , lowa Law Review 19 ( 1933-1934 ) : 237.
“Inthe original: ‘Il n’existe aucune institution speciale qui puisse orienter I'etranger dans ses investissements et il n’existe non
plus aucunes dispositions motivant ou favorisant ce genre d’investissement, sauf celles qui sont relatives au traitement
equitable.’ ( Translation supplied by the author ) in L Peteri and V Lamm (eds) (1981). General Reports to the 10" International

Congress of Comparative Law. Budapest, Akademiai Kiado, p.315.
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“(1) Each Contracting Party shall accord to investments by investors of the other
Contracting Party fair and equitable treatment and full and constant protection

and security.”
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measures the management, operation, maintenance, use enjoyment, sale and

liquidation of an investment by investors of the other Contracting Party.”
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“A large number and a wide variety of international legal rules are generated by:means other that the explicit consent of
states expressed in treaties. “Sometimes these other kinds of international law are grouped together under descriptive rubrics
like ‘general international law’ or ‘international common law’, but they are usually better known by their more specific
appellations: customary international law, the general principles of international law, natural law, jus cogens and equity.
Despite diverse sources, international rules not based on treaties share certain characteristics; among other things, they may
sometimes be more generally applicable to states than are rules emanating from international agreements; however such rules

are typically less definite in their formulation and thus often more subject to doubt in practice”. An Introduction to International

Law, Mark. W. Janis, Second edition, Little, Brown and Company, 1993 p.41.
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Article 1110(1)

“No party may directly or indirectly nationalize or expropriate an investment of
an investor of another Party in its territory or take a measure tantamount to
nationalization or expropriation of such investment (“expropriation”) except :

(a) for a public purpose ;

(b) on a non-discriminatory basis ;

(c) in accordance with due process of law and Article 1105(1) ; and

(d) on payment of compensation in accordance with paragraphs 2 through 6.”
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ICSID Case No. ARB ( AF )/00/2 ( Spain / Mexico BIT ) Rep. p. 4

( http://ita.law.uvic.ca/alphabetical list_content.htm visited at June 24, 2008 )
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S.D. Myers, Inc.v.Government of Canada, partial award of November 13, 2000; 134, p.29
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" In Azinian the tribunal also addressed whether the Claimants could have successfully pursued a denial of justice claim. It
said:”A denial of justice could be pleaded if the relevant courts refuse to entertain a suit, if they subject it to undue delay, or if
they administer justice in a seriously inadequate way.... There is a fourth type of denial of justice, namely the clear and
malicious misapplication of the law [which]...overlaps with the notion of ‘pretence of form’ to mask a violation of international
law.” However, in the view of the tribunal, the findings of the Mexican courts could not “possibly be said” to be in any way a
denial of justice, Azinian, Davitian & Baca v. United Mexican States, Award of 1 November 1999, 5 ICSID Reports 269, 290
(paras. 102-103).

" Mondev International. Limited v. United States of America, Award of 11 October 2002, 6/CSID Reports 192.

" The ADF Tribunal, rejecting the investor's submission that a federal administrative body had acted ultra vires in its
interpretation of the measures in question, the Tribunal said,

“...even had the investor made out a prima facie basis for its claim, the Tribunal has no authority to review the legal validity
and standing of the US measures...under US internal administrative law. We.do not sit as a court with appellate
jurisdiction....The Tribunal would emphasize, too, that even if the US measures were somehow shown or admitted to be ultra
vires under the internal law of the United States, that by itself does not necessarily render the measures grossly: unfair or
inequitable under the customary international law standard of treatment embodied in Article 1105(1)....[S]Jomething more

than simple illegality or lack of authority under the domestic law of a State is_necessary to render and act or measure
inconsistent with the customary international law requirements of Article 1105(1)...”,ADF Group Inc. v. United States of
America, Award of 9 January 2003, (para. 190). Nor was the authority’s refusal to follow prior rulings’grossly unfair or
unreasonable” on the facts presented by the investor.

Y The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, Award of 26 June 2003, (ICSID Case No.
ARB(AF)/98/3). For the Tribunal’s discussion of Article 1105 and the FTC interpretation see ibid., paras.124-128.
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**Ibid., paras.119-123.
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Ibid., p.49.
" Ibid., p.52.
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Ibid., p.57.
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0 E.Borchard, “The Minimum Standard of Treatment of Aliens” ( 1940 ) 38 Mich LR 445; A. Roth, The Minimum Standard of

International Law as Applied to Aliens ( 1949 ).

*® F V. Garcia-Amador, The Changing Law of International Claims ( 1984 ), p.356-361.
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27 C.Lipson, Standing Guard:Protecting Foreign Capital in the Nineteenth and twentieth Centuries ( 1985 ).
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" In Azinian the tribunal also addressed whether the Claimants could have successfully pursued a denial of justice claim. It
said:"A denial of justice could be pleaded if the relevant courts refuse to entertain a suit, if they subject it to undue delay, or if
they administer justice in a seriously inadequate way.... There is a fourth type of denial of justice, namely the clear and
malicious misapplication of the law [which]...overlaps with the notion of ‘pretence of form’ to mask a violation of international
law.” However, in the view of the tribunal, the findings of the Mexican courts could not “possibly be said” to be in any way a
denial of justice, Azinian, Davitian & Baca v. United Mexican States, Award of 1 November 1999, 5 ICSID Reports 269, 290
(paras. 102-103).

" Mondev International Limited v. United States of America, Award of 11 October 2002, 61CSID Reports 192.

" The ADF Tribunal, rejecting the investor's submission that a federal administrative body had acted ultra vires in its
interpretation of the measures in question, the Tribunal said,

“...even had the investor made out a prima facie basis for its claim, the Tribunal has no authority to review the legal validity
and standing of the US measures...under US .internal administrative law. We do not sit as a court with appellate
jurisdiction....The Tribunal would emphasize, too, that even if the US measures were somehow shown or admitted to be ultra
vires under the internal law of the United States, that by itself does not necessarily render the measures grossly unfair or
inequitable under the customary international law standard of treatment embodied in Article 1105(1)....[S]omething more

than simple illegality or lack of authority under the domestic law of a State is necessary to render and act or measure
inconsistent with the customary international law requirements of Article 1105(1)...",ADF Group Inc. v. United States of
America, Award of 9 January 2003, (para. 190). Nor was the authority’s refusal to follow prior rulings”grossly unfair or
unreasonable” on the facts presented by the investor.

/ The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, Award of 26 June 2003, (ICSID Case No.
ARB(AF)/98/3). For the Tribunal's discussion of Article 1105 and the FTC interpretation see ibid., paras.124-128.
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the good faith principle established by international law, requires the
Contracting Parties to provide to international investments treatment that does
not affect the basic expectations that were taken into account by the foreign
investor to make the investment. The foreign investor expects the host State to
act in a consistent manner, free from-ambiguity and totally transparently in its
relations with the foreign investor...The foreign investor also expects the host
State to act consistently, i.e. without arbitrarily revoking any pre-existing
decisions or permits issued by the State that were relied upon by the investor to
assume its commitments as well as to plan and launch its commercial and
business activities. The investor also expects the State to use the legal
instruments that govern the actions of the investor or the investment in
conformity with the function usually assigned to such instruments, and not to
deprive the investor of its investment without the required compensation. In fact,
failure by the haost State to.comply with such pattern of conduct with respect to
the foreign investor or its investments affects the investor’s ability to measure
the treatment and protection awarded by the host State and to determine
whether the actions of the host State confirm to the fair and equitable treatment
principle. Therefore, compliance by the host State with such pattern of conduct
is closely related to the above-mentioned principle, to the actual chances of
enforcing such principle, and to excluding the possibility that state action be
characterized as arbitrary; i.e. as representing insufficiencies that would be
recognized “...by any reasonable and impartial man,” or, although not in
violation of specific regulations, as being contrary to the law because: “...(it)

shocks, or at least surprises a sense of juridical propriety.”
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* Mondev case p.55.

%, Brownlie, Principles of Public International Law, Oxford, 5" Edition (1989), p.19. It is understood that the fair and equitable

treatment principle included in international agreements for the protection of foreign investments express “...the international
law requirements of due process, economic rights, obligations of good faith and natural justice”: arbitration case S.D. Myers,
Inc.v.Government of Canada, partial award of November 13, 2000; 134, p.29

¥ |CSID Arbitration no. ARB(AF)/99/2, Mondev International Ltd v United States of America, p.40, 116, October 11, 2002
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* International Court of Justice Case: Elettronica Sicula S.p.A. (ELSI) (United States of America v. ltaly), 128, p.65, July 20,
1989, ICJ,General List No.76.

* Metalclad v. Mexico, ICSID case No. ARB (AF)/97/1 Award ( August 30, 2000 )
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