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SEGMENTATION AND AUTHORIZATION SYSTEM UNDER SECTION 27 OF
THE COMPETITION ACT B.E.1999

ADVISOR : PROF. SAKDA THANITCUL, PH.D., 241 pp.

From The Competition Act B.E.1999, the collusions of undertakings to
restrict the competition in section 27(5) allocation of market or customer for
selling products or services, section 27(6) allocation of market or customer for
buying products or services and section 27(7) restriction of output lower than
the market demand are illegal but these collusions can be authorized from
The Competition Commission. However, the nature of all these collusions is
hard core and should not be authorized because these collusions are per se
illegal conduct. About the authorization system, there is no application
applying for authorization since the enactment of this Act, so this is the
reason to improve the authorization system for efficiency enforcement.

Thus, my proposal is to suggest as follows: firstly, the collusions in
section 27(5)-(7) should be hard core conduct and cannot be authorized by
supporting reasons such as economical reason, foreign law comparison and
Thailand economic context. Secondly, maintaining the authorization system
by setting the detailed guideline with steps of procedure and appropriate
reasons for Competition Commission to make the decision to authorize and

set the criteria for exemption of the collusions of small size undertakings.
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" R. Preston McAfee, Hugo M. Mialon, and Michael A. Williams, Economic and Antitrust Barriers

to Entry [Online], 2003. Available from www.mcafee.cc/Papers/PDF/Barriers2Entry.pdf
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AN RUALININYNABFITUANERS, 2555), NN 31.
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Alison Jones and Brenda Sufrin, EC_Competition Law: Text Cases and Materials 3rd ed.

(Oxford, 2008), p. 2.
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(2) Deadweight welfare loss
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v OECD, Glossary of industrial organization economics and competition law [Online], 1990.
Available from www.oecd.org/datacecd/8/61/2376087.pdf
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23 a _ a o | v a & o
d93A all‘ﬂi\‘i@, ANNUYNTTUUITUNINNTTAN: LLu’mmﬁugﬁu waunsualuasdym: RUUIINUNAINY,

i 4.

24 o a o a g v o wa 1w v & o
ANAT SUANE, AIBFUTELASNIUANYINTSIIYUYALUITUNINATITAN W.A.2542, AN 2 (ﬂEQLV]W"I:

Ay, 2553), i 39.
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25 a a 19 ) 1 a & o
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27 a ¢ _a < 1Y s s 4 a 1Y o
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28 a  a o I v a & o
avie AuUseE, nguanen1TutunN1INIIA: winAeiug1u ausIaikardyrl: atusuunaly,
9N 17.

# Richard Whish, Competition Law, 6th ed. (Oxford, 2009), p. 4.
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% Richard Whish, Competition Law, p. 5.
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ANAT SUANE, ABSUILLALNTEANYINTY YU AARYUITUNIINSAT W.A.2502, %11 43.

3 a o W Y] al aa ao 1
455 Andnd, nuade Sauan1aied, J95e1 Tnasu wagdlaissu 155aisng, $1891W3u1503 Uua

nansimngunewtituninsilulssnelne, i 22.
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° a v a a v 35 vy = v = v
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* D.G.Goyder, EC Competition Law dth ed. (Oxford, 2003), p. 10.
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'ej%% F{]ﬂ‘u@]&j, 'ViaﬂfﬂiLLa%ﬂaLﬂm%LLWﬂWi%i?“ﬁUmmmﬂ'ﬁLL‘U\‘i‘UUWNﬂWiﬂ’] W.A.2542, B 27.
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36 as a « o ¢ v wa "o % o
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nownuAudEIwansaeituhu i aunuiuldiioda (Reasonable interchange ability of
use) videdndevdafiansanainanudaveursinisaunuiusenitadudvionudangu
1973 (Cross elasticity of demand) fnveulwnveIniIsldnaunuiuiluin naide uslan
ansntwdadusiiuanldnaunuiudeenumuefeafuegsaumnauna Adedn

(% L3
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s Giorgio Monti, EC Competition Law, p. 54.

0 Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 22.
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“ Giorgio Monti, EC Competition Law, p. 57.
“ Ibid.

“ Ibid.

“ Ibid.
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46 . . . .
Giorgio Monti, EC Competition Law, p. 59.
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“ Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 23.
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3.1 nuanensudedunianisAtvesananglsy

NOVUIENITLYITUNIINITAYRananelsuiduieUndanisudatulussuy

a al = = a A v U o [
LATEFAAUUULET TIU1EDe SEUULATYERINNIIIRaTINTneInsgnivualagUasAuay
gunulunatauazliogaielinisunsnuesainngseideureiniasy Ineiugiuvesssuy

a a v

wsugianvuiastugatiuisnsivssaniameesnsdaasminens’ nsdevslusaii
wangay waznsAnduuiansulval viel SnsBasiuluanuidedithszuuesvsiauuuiadd
AmuAgtesedsilfedAyfuuleuionisudedunisnisisndanguaunenisudadunig
N3¢ Fengunaseiiisafunisudeiunamsddifudeatuayy “nmsutsin”  lunatn
og1dlsfiny azdosdinadadmifnszninuainmaessznougsiauas nsatuayunis

LUITUDELETAY
3.1.1 WUIAAYBINYUUIBNITUAITUNIINITANYBIENN WL SU

lugausniFuiinisnesisssarauglsy (European Community) 1ut a..1957°
Hunmsruituressamdlunivglsy Weasaaosnmitsdumsaiios ieswsha wasdeay
lugiinia lngiluwiAnlunisaialriiaduininluglsunievrdsansulaniagainsiusening
Uszimalunfinie luthusnidumiusadiesuasugiaionmuliAnnainies (Single
Market) aviliiAnn1suszndnsovunn (Economy of scale) Winanuaunsalunsussdu
uazgaUszasAiidRyAonsatiuayuliifnnisudstumansidiauysaluaznisinainganriu

Tuuszvmu

ann1mglsy (European Union) Walununannuszanauaiufulaginannaiis

[
L 1

gl5U (European Coal and Steel Community — ECSC) Fadnsagulu w.a. 2495 fesauiu

UImsgvstadeddguazduasuduininluglsy Jaundniisiunada 6 Usewmea lawn /e

" Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 1.
? lbid., p. 2.
> Ibid., p. 94.
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wosull 99nd wisesuaus waduy wazdnwuidsn seu1iuf 25 duiad w.A. 2500 naw
Usznania 6 ToasunluauSdygingalsu (Treaties of Rome) Fsiiotduganilaveswoinis

Y [d

AonsUszmauasugioglsy wazlddmuunduanameglsululagiu Tasanamelsuidu

[

24ANTAIINIINTDTENINU TENATITLATIATHALNEIUTE NI AN TINT B UUINTeSY
(Supranationalism) kagA1u3uHB5EN11935 (Intergovernmentalism) fdtnaulvaaeg

f nyuiawad Useinauaigey

n13sudvetananglsy wiudmannisnataies (Single  Market) waneds
nsdfianunsnedoudioyana Audn U3nng uagyuldesruaiaslunaaiienfusiasia
annmglsy Seagneliifnustlonideviedusznounisuaziuiing Tnsianizdiuves
fusznoumsfiazannsafmuuasididmainvesssimasurluanainglsuldietu’ Vel
nsasmataientuinlfedesenfunsriuiiuegvadeassed uavanguassafiingn

1 aa 1 U a 5
ﬂ'J’]llLLG]ﬂG]’N“U@QﬂQ‘VTJﬂEJIG]EJ’Jﬁﬂ"IiGIﬂﬁﬂﬁ?ﬂﬂu%@ﬂﬂi%mﬁﬁlﬂ%ﬂ

U =

Weda.a. 2009 ausdyaivesannmelsUadulnilalinalddedu fe ausdyun
daueu (Treaty of Lisbon) wagtdunisvyaiausdymyrinniensmuunsiunaniinves

Y

a‘VimWEﬂiU (Treaty on the functioning of the European Union - TFEU) 3u lasundya)

A%

MmAgfiunsanassiniuiediansudstugndayaiiluiinsy 101

anunanifiunuimlunisaniiuauvesanninglsy Ivsdu 4 aodu laun

anglsy AuguunsuiEnaImelsy AnenssENSNsElsy wasAayRsIIUWMeELsY
(1)  anglsy (European Parliament)

anndnaniglseglunseassas 5 9 wanmadendalasasdudgaudn las
asfandnuesizanglsude nsdpaulasiuiuansuunslulsediudieg” wu msfiansan
sangusnevesavnmglsuddiFulagauznsnnsnisgla Inglunnadesaniglsuaziiunum
iedlideRnfunasteiaueuusvinty sdslsfinn auzuuniuavanznssndnisylsuassu

ladoRauiuvesanglsumunanyszsdlag

* Marcel Canoy, Roger Liddle and Peter Smith, The Single Market: Yesterday and tomorrow
[Online], Available from http://ec.europa.eu/dgs/policy advisers/publications/docs/single_market  yesterday
and_tmorrow_en.pdf

> Paul Craig and Grainne De Burca, EU Law: Text,cases and materials 4th ed. (Oxford 2008).

6 ' a Y ' a o
AudelsuAnwiiginainsalumine s, annnelslalnsiuag27Usenaann, v 5.
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2)  Auzuunswiannmglsy (Coundil of the European Union)

A11TNANTUUATUTENBUAILITUUATNIBN LN UTTUIaINNNUSEINAANTN Tag
Juesdnsdndulandnvesanninglsy vimdidudunuuesigaundnimunuazinig
a ! ] va ' LY [ =
#9153 1eng seidsuresanamglsuwaveudfaudssuna (Suduaniglsy) wasiluni

dAglunisuszauanuiuuleuigasegia wleuiesaunun1si1sUssmALasALIuAS
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MABAUMAUALANITYINNUTDIAUENTTUITNTELTU WagUTeauauisesdus) seninlseme

Y

au1¥n 1198 Tudunsudstunianisen ansuueslaiiuiifluniseennguuneidfy Ao
laeannguanefiwusdruaninnludenmgnssuidniselsinelddefunginamiieatuns

| w v 7
LYY UNINNITAT
(3)  AugnsIU1EN158LsYU (European Commission: EC)

ANTRUIMIAMENTIUNENsELsUUTENOUMIBUS s UAMENTINNENNSELSY 1 AY

WAENITUIBAITEN 26 AU (MINTIWIUIFAUNTN 27 Usena) wazdns1un1sUsednuseun

[

25,000 au lagia1shandnfe n1siauesangvaie Taunsnsauantsusuldnguanelusy

o«

G uaﬂmﬂﬁué’qﬁmﬁqﬁ@LLamau’%mswﬂszmmaaauqukﬂ FsnssunBnisusiazaud
wihisuRinveuauazs uAazaulidmiiuazesdnsdosegnelinuiuiinveuvesmy
Tassasraneluvesnnznssunsnisutsesnidunsa (Directorate: DG) 199 Fanhosuiigua
Aeafungmunenisutsdunianisdde anznssunsnnselsudunisutadunianisén

(Directorate General for Competition)8

nsUsAuldngrineuazivuauleuiensudsiuninisiazegaielagiunaves

[y

ANNENTI1EN5ELsUAUNITWTITEN19N15A1 Beaevimiduginduguanisujifaiy

[ 1

nguungveslsEinAaInBnana1nyglsy AngnITNISN1TYLIUAUNITUYITUNIINITAY

YA o

funuindrfguinlulFesnguuisudsdunisnisannsiztiugisunasisund (nitiate)

Y

psIRdeUMseladIu(nvesticate)lareanmifndu(Adjudicate lngAAnduTnInuENITINIBNTS
glsvanunsninluanssalsemagfsssuglsy (European Court of Justice) 19 wagiidnfsyfe
lunsalineatunisanassiuiudndanisudadu (Cartels) AngnIsuISnsglsUdsaunsasiay

nMsnsIRdeUnauRaInIsResadslaaniy

! Richard Whish, Competition Law, p. 53.

¢ Michelle Cini and Lee McGowan, Competition policy in the European Union (New York:

Palgrave Macmillan, 2009), p. 1.
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(@) maAgRsTINwieglsy (European Court of Justice)

BIAAMZENNINYIUTENOUMIENININIANUARLUTHNARNTNTIN 27 AULAE

a =

Hediininwdn 8 au nenthnndnvesmanenisierulduagn1siansafaungmang

e

A A ! Y [ v A % a A 1
diaguangringvesannmglsulasunisusuldmileudulunnussimaaundnuiel

UssinraunBnvesanninglslegn1elingnuien1sudadunianisavesanan
gl5U wangslsinuuszinaanndnvesanninglsiudazUssinaaziingnunanisuiesdunia
NTANYDINULDY Ima%ﬁtﬁamﬁaamﬁ@ﬂﬁuLﬁmmim}uaqauﬁé’mmLmqawquiiﬂ ST
%ﬁﬁﬂ’;m’m;ﬁuﬁmauL%E]Qm'il,lfu'ﬂ“ﬁju Ao National Competition Authorities (NCAs) %39
vinefaesdnInsudaiiumansisgiund Geanunsadaduldngrunenisutsdumanisdnle
wWuify TngazUszaunulnddatunuenssndnisglsy uaziilote.A.2004 (W.A.2547) @nnm
Eﬂ'ﬁﬂié’%’m@?ﬂ European Competition Network (ECN) fieUszaiumusinilosening
AnznssIsMsylsUnagmhenuliuiaveuluisesnisudadunisnisiuessemaaundn’

e

wWvngvesngnuienshasduniinisavesananglsy Ingvanuaife n1s

Y Y = = U 10
Auasasn1swiadulunatn wazsudatmunedugdwieoluil

v o

(1) msAuAeuilna (Consumer protection) utadudrdguaingmne
nsudsduniansifezAuasesundemalselevivesfuilan Jalugnlasunansenuly

Y

UaeN1eUDInN1Iuad Ty

2)  nmsAuaseIN1TRassludiu (Redistribution)  lagudnn1siignulanis
\wiswgnakazyin1sdnassdudiuauleas ewnmnUaeslniinisnseandivemingins
Tuflovedfisrunaynvin Wsewmarusendueif adun1sAnANReN1SAI98ETBITTUY

WISHINAUUULES

7 nsusnnisisgninsdsene,  anwdidesiuiRsniungruneutsiunisnisiivesanamelsy
[eoulad], 2550. WIS www.dtn.go.th/index.php?option=com_content&view=article&id=7268%3A2011-10-
12-18-13-32&catid=239%3Adtn-policy-briefs&ltemid=166&lang=th

0 Richard Whish, Competition Law, p. 2.
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(3)  msUndesgiudadiu (Protecting competitors) LilefinsAunsesnisdnass
Huduudn ngranenisusdumansmdsldtsiuifioundesiuszneunsseidnangudaiid
Srunannnd Taefusznounmsneidnaziinnandesiuinezanunsalsrauaudiialugsia
1 oehalsfionu wnAnddnsdimnnidestusgwoaunas esndieniaesiingmunenis
wisdunsmsiasTiauduasesmswtsiuiiuss s amanniinsudstuiiviniondu

a a <

= v v N I oA a a £ v o1l
FalagsnnudEusenaunsniseaninmgenaziovuzdulailussansnmdsenitle

@) wndnMIwanLAed (The Single Market imperative) NVXNENITUAITUNIS
mMsmilunumddyiterilugimnevesnssaudiiudunaiaifior  dadunismane
guasseludeamsiuagilinisiedoudionu nu duduazuinisifuliegiaad s
fusznougsiaaeiilenaiivinveisianisldniduainnainnieslulsema lnanse

o

anfiunislaeg1alivss@nininuindy ve18vavtieasouaguluvisananglsy vl

[

NSRRI sEWAgIBnvasann nglsy vilrvannisnanhgiunumegedfay

o

! v o £ [ ¥ U = 14 v 12
G]’EJﬂ']i‘U\‘iﬂ‘UI“Uﬂ{]‘WiJ']EJﬂ’]iLLSUQ“U‘UVI’Nﬂ'ﬁﬂﬂu‘{j’“ﬂ@Uui’]iﬂUﬂ\‘i’QUWﬂﬁ]“m\‘i‘ﬁuq

0e13l5Af nguuEnITUTTuIINISATIUNUIYIIUINUAE NI UABNNS
sudfudunaiaien Insunummeuan loun Wunsdaasunsmseninalsemeaanidn
ibiAnnisudatuegrnasuasidusssu (Leveling the playing field) wazatuayunisiia
ssnssuduwf Tuneessiudiy unuammisau Wud msdavinsanuneneuiias$neinis

9

Assegiangiivamainnigly

Tutligtuannmelsulaliausdyarisaensimungiunaninnuesannnglsy
(Treaty on the Functioning of the European Union: TFEU) &sfinsdsduldngmanenis

(Y Y Ao 3 o o [ i1
LLﬁwuumqmimmuUwmuamwmmal‘du

o

(1) TunUaRMINNISINAILANAISILAUABINNANTWUIITUNSD  “Cartel”

Fudumunnasiuduiifidimne Object) Wionanszny (Effect) iiesdianisudady
Tnghluasfinnanuanaswesgudedy wu msfmuamen niswdsiuiiusenougsia vie
NM391ARUTHIAUNISNER TnalaniznItin1snnassanAuluLuIsIu (Horizontal  agreement)
fifnnsadlnyegreguuss visnsnnasdiufuveduszneugsiafiegauazsefunisudsty

v 6

(Different level of the market) #3at3anindANUFuRUSAUlULLIAY (Vertical agreement)

H Richard Whish, Competition Law, p. 2.
 Ibid., p. 3.
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Jlvuiguanvigduaaindnsanmvue v3esendt nsmruasIAIuIeldn (Resale

price maintenance)

2 fAnsiumsiddunamilenainlagiiveu w38 Abuse of Dominant
Position”  @amanefs msfiguszneunsldeunaiauiiogunlunaialuienuisuidunaly
gudsduliianansaudsiulunanld fegraty nsiiguszneunsiisuiamionann
ansAdumvesnumainiinaaudlusanaiiedulaliguisiusonluannaiavieiiedy
flsiyananisuandnuiudadu aulufigaazanunsodusandudnligeduduoganld
esanlifiguisdusedueglunain adunidluguuvuresnisdrianisudsdudiazdosgn

AFIVADUDYIATIASA

(3  fimsemugumsduiunsdalassaiivesesdnsnisgsiaienaiinatinlug
nsliundssunamienatn wWu mamungsia (Mergers) viemsidndofans iietlesiu
nansguNIsauTiotafatuatnmariudaiu’ wu shlfsagatu asmmadenvesduilan
warlinszduuinnssy Wesnmndnmsmuniansudidwalivdedussnounsnelng

Wigaseden fuilnafazuiavadonlumsteduiniousinis wagsn1vedudnsieuinis

929U Aty TuNYMIBNITRIITUNNNITAIVOINA18UTHNATINMUALIFT N1598AIUTIY
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AansluunensdlaziesinunsoylAreanleIuNiAUKaNITWYITUNINI AN UTIY
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adunslaegsauysal

(@) HIN1IMIVANNITIILMARBYRINIATY W0 “State Aid” lagviun13YIenTe
wionsunInuevesdsiiunisdrdanisudedu’® edunisBusuiinisudstuszuing
dusznevgsialuluegiefsssy Wnenguunensudsdunisnisivesanninglsy azding
aseuAguisiFiavRafmeuar s usnLsaaoatiuayuAanislafanisnils
Ltz dulusunuulagiidamalvianislafanimisegluanglfiuoumieudadudug
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? Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 39.

" Kristy Middleton, Barry Rodger, Angus Macculloch and Jonathan Galloway, Case & Materials
on UK&EC Competition Law, 2™ ed. (Oxford 2009), p. 369.

** Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 855.
o European Commission, State Aid Control [Online], 2012. Available from ec.europa.eu/

competition/state_aid/overview/index_en.html
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" afnAeNmIT 81 vas Treaty on European Union e TEU

1 Treaty on the Functioning of the European Union

Article 101

1. The following shall be prohibited as incompatible with the internal market: all agreements
between undertakings, decisions by associations of undertakings and concerted practices which may affect
trade between Member States and which have as their object or effect the prevention, restriction or distortion
of competition within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no connection with

the subject of such contracts.
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v Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 39.
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96

'
v A U A

Tairfinnseyludygidngnduiivgrududesiuindnansenusonis

Y <9

LY Y wa

wadu Tneilundaaudn susuuresenunnasiignUaya@lily 4o n. - 2. veswns 101(1)

[Ag7]

rgninindunnuanaafidrinnisutetu ag1dlsna susuuvesauanaiinaadsfudy
Wig e uigsdIuntanitu unaziansanlasazdenfazuudladulssinneinuanadi
Wunsandnn1swetulunuisiu (Horizontal Restrictions) wazn15371an1shyatulumunfa

(Vertical Restrictions)
3.1.2.2 AruanaInidun1sInan1suysdulunuisu

Pumnasidumsiiinnisutstulununsiu mnedis msfifusznounsi
Dududsiufuvdotuual s fuguisiuiu usmvhanuanasiuiiies danisudsiugdanis
nsgvilasunazdunisaslinuntyafvesnguuneniswdsdunianisivesanainglsy
Laun N15AMUATIAY NSKULUANATA N15AIAAUSIIMNITHER N15TINAINUYTENIATIAT

mstmuaieulavninsi nsuanWdsudeya vienisdrinnislavan WWusu
3.1.2.2.1 NMSANASINAUNDNINUATIAN

nsanassauiuiieninuasAn (Horizontal price  fixing) tunns
nsgyiflafaUsrasanIngalulsennuaIn1ssudiudninnsudsiuianun Tagn1sanas
] o A o & & v v i o v ° & oA
Sufuienmunsiail ysnngiluderiiuedluunsy 101(1(n) Munsivunagense
Tvevislagasiaslagden Fanmeinduvesauznssundnmalsulsuandiiiuegsiniau

11 FUTUAUANUATIA LERNIZN1TTINFINTZII9819TAKA9 wasIULUTIN15NT2INNST

dsnatdunissruiufinuasiainle

Aee13luAd IFTRA Rules on Glass Containers AgdgnIINIBNTT
glsulnaslnwaniaugudnniyugwiiNinssiudminuann1sudsdususialagn1siivua

wihilauBnseslidviinisansia dealawmedoyaseninaiu In1sldnseuiunismnadydi

<

(%
va o

willouiu wagdestmuasiatvudnduguuuuiientu luddndull augnssundnisladde
Wefulseeuiin Tunandudiviaielrnuloniaveiniswiadulusuilaldsianiides

& ) =) v v ~ o w 1 35 v ~ |
wsgaztunssnuigensutsdunusnaniinnudrdgduegrmnn” uwazdonnasiazly

gonansmNunisazlinunUyfivesngmuneuieniu

% Richard Whish, Competition Law, p. 507.



97

mdndusaunnldadinedennafonsasiBunisimunsedusan
lidmensansenisden uien1suTnwsudusialaednisiidTudymyiiieslids
TuiawesAauninagldsuinwituden suudinismunnuanasfersuieulvlunisside
N13uUedUAIUIIAT N13AMUATIANGIEA SBNISAINUASIAIERe TuAfl British  Sugar
‘Wmﬂmzﬂ'ﬁim%ﬂ’lisﬂiﬂhjwudﬂiﬁmﬁuaqﬁﬂmaﬁmiﬁmumﬁuaéw%’muﬁ]’q win1sAndulaves

[ VR

diininlunisanamnitgazdesegnelinisdndulavesfidniiunnasseduiienazussg
=2 A v v Y y X v 4 o S o o 36 DI
fanagnstunisrndetusnwszAuialiaunieldanudeiudsiuwasiy. A1l

NsTINFINIAmLATIAFUL UKL

nsswmtuiuasamiinvulusukuuaug innagaeladeinu
Yoanguane lawn nsimuesaneldnagnsluniswusenaainnielulssmna dennadiiie

[

AMUATIATENINETATIMUIENTeTeANaITENINENER JannasniinansenuiieNazinw

AULANAINYDITIANTENTNAAIANNNTAansA1eiY NsddunuTmiigsuiunllg

' v o = [ ) £ Y I v
NM33IUAUNTVUATIAN ‘Vii’e]ﬂ'ﬁﬂ']‘ﬁﬂﬂi?ﬂ?‘uqL‘U’]‘lﬂﬂﬂﬁﬂﬂﬂ/\liﬂiﬂ Wunu

nssaumiufmuasaluainuinisianegnaiglduing 101(1)
Wiy @10819AR Fie Eurocheque: Helsinki Asreement M1aAngnssunsn1selsUlanivum
ArUsuLludIuIU 6,000,000 gls WesuiarstulssmadSuaaldnnassiuiuiinue

(%) 1 1 o v a

Arsssullenildiugndn agslsinlungaudadmdndulagnandnluuisdiunazaiusungn

37 a . ; = = a a a A a ]
anas waglumd Belgian Architects Fadunsaln1AnIsUSNNTITTINAdUANA1UTNLAS
UssaadoulasuiunIMuaAA1sSSUEENTUANVBIATIVITN N19ANENTIUISNNSteadlny

TnafvuaaUsududmunudu 100,000 8l

nsvasamdautmuasaldldldtsduane fudodu ity
ngvanesinunsTanffusmunsavesiadieddosaoiduiu Tuadl Spanish  Raw
Tobacco wa Italian Raw Tobacco fitawinnsefe Mesledulszuenaugnna1amainna
AugnsaBnsglsviufusiuasasutesnguanguaneiguiagiofaunals way
wanidsudeyaiiiofnuasluvunisiuiesantu nensangnssundnisfinnsandinig
nsguiRidmanelunisiifansudeiy winsdudennasiivstisesamninfiansas

Jugenvanihludnisanmasvessandeluiafuilaafinig wuifnveananuenssuisnig

% Richard Whish, Competition Law, p. 508.
*"Ibid., p. 510.



98

Ao N15UFITUMINUATIATUTBLTuNSTRvIeA Ll Basylun1sandulanazdnva19n1s

W | o 38
LUITUTEUINNY
3.1.2.2.2 N15ANAITIUNULNDLUBINAAA

MInnassIufuiioutawnmnain (Horizontal market  sharing)
Usingluanas 101(1)e) Andnisnsulsdmvewan Gemuieds nsanassauduiionss
wanaInegdlaegnmilasenineeadinimagsie Moy Windau 3 vitvlulssine
Sange anasfuiudasusieziiansimyluiuillafuiiviefidmun uavusdndueslidily

sNAlULIALUL UIDNSHULTANAIALALLENUSLLANVDIANAT FIDE19Y USEMNT998viIn15AN

9 Y

[y 1 1% [

funeAmAunatawity anuTynnilsazyinniseadugauan uagdnusennilaasyiinisaniu

23AnIN1A5y LUudu Fanissauiiiuudavanaianiglimanseraiiusednsninsedinnas

FAUAUNINAIINITFINAINUAINUASIAT LDIAINANLINAIUINALANLG8TUNITAINUA

14
Aa = &

T1A19gliintu egelshfnaiiintuiidunismdnnisudsiumsinusianguieadiu 8nva
nMITudtukULeanannagimanstuiuresuilaatiludeiiy Wesindunisinlid
madenvesuslanaanas lngn1ssudmiiuiviunnatntuuunvesananglsuilgniiun

NITUN081995999 LiloeannyiliAnnansznuduni1sinAnn1sYstuas 19 TaLa LAz uNIS

LY [ a = & Ao o 1 a 39
ygaonseuIumMITunulunaiafegatutnune g iy}@EJNENﬁJBﬂﬁMﬂ’]WEJIi‘U

Tuvnansdiifennifisnisriviennasudavanainnisgimansin
sldsunmseyaelsivildmndunisanaildiiglunmsdadwing egrdlsndonniesdisily
Sumsseuiu esnlilddnmsesuieiunszmalanadsslonifiFondosduintuldnelsd
fonnadluuuisu mnidudanuinmsueduiuenenanuaiinnasmdeusnniionnngy
anénfinnastusenelmAntilsunntu medkanfasousulifieldaelumsindming e
Livssquimuneinanaundiedu wagyiliiAanisenifunisudadulasinansenuluis

L3 Y A A a o w o a d%’ a v 40
Usglevivewuslan lngluigniaziinnsdiind uiunandnuasdusnndus

fanuduldlaluuiansdinnisuiawanainaznalminuselewsiile

[y a

lnensuuswanaIneIaneiiinuszansnmeanisiigsiasuindnaunsaudaduiugsna

]

gualuglld fegradu gAvanvuadndiuanneradaduladihsuiuiielavannsidud

YeenutadiaTuilofulunszuiun1sInI MUY LI nuInadunsIigsa1wafazlal

* Richard Whish, Competition Law, p. 511.
* Ibid., p. 513.
“ bid., p. 514.



99

111505995 UA I 18T1LILUNIAATY wernadunNIsIINTUanesefazaunsasuiiole

g v o 1 = Yo 41
LW?']%Q%UUﬂWji?N@?ﬂULL‘UQmemﬁqﬂiuuqﬂﬂimﬁﬂﬁi‘lﬂiuﬂrljawﬁyﬂm

!
S o0 v a o =

fdadusiuauaniifieduneliinns 1011 Fudeatuns
udiuwdsvanan lnelivanandney 2 Usenis loua Usen1susn n1suuaannainnig
nlimanianunsnfatuldednaisaenisluannmglsy iesnivatsislunisuauen
paranglulszmaoenainpaadudlothmineaudunarnideadiegszninamsdiiunis
UszifiumanguineuaziasugeaanifuandstuluudazUssmadinaduglassadenisdn
sewinaUsena Usenisiiaes Ao ulsunsveanneamznssndnsglsuiiitenagdeatunis
nszvifidnansnisTieann fall Serafinannumianieinisudituaanaialy
LLU’Ji’]U‘ﬁ‘\]%Qﬂﬁﬁi%i%ﬁﬂﬂ’]ﬂ%ﬂiﬂ@ﬂ?ﬂm §r0819lund Peroxygen  Products 7M1
AnznssBnslddnduadlnyUFudiuau 9,000,000 gls deudtmgnan 5 MefiviinsuUaen

aannn1eluanninglsy Fedamalisnniduardanuuandaiusg 1 9auInNITEnIenaInnig

a

Qfimansudasiiuil ¥send Gas  Insulated  Switchgear  MignUsululudiuiuiuy

Y

- o i o oA i a v & & a2
750,000,000 QIi \HesanvinsanassauAuieuuwmatndualuiuivilan

3.1.2.2.3 N15ANALSIUNUNBINNAUSUIUNITHAALAZNITIING

nsWARluFURUURINY

n3anassauiuiiedidauIuiaunisnanaznisiidanisudaly
JUKUUAN99 (Quotas and other restriction on production) Us1ngluannsy 101(1)(@) lny
vumsdndaviensauausandn Wesndeiinnsdiausinunandn sin1vesduiioy
geiu szAuiiidosnitanudesnisvesmain §egatu n1ssmiitureangu OPEC
flailFmfusimunse wisuifusimuenunsdeeniiuressemaadnudas
Usgna dawalisniihiugatudedinsdseeniidudaudes isgasdu n1ssaudaiy

[

F1AUSUIUNITNADURINAITHDITUAINDIDENLALT 1119921NNSNARFUAIIIUILNNNLAY

'
Y a 4a v v 1

Mnunvesanussglunquikdaiisiudiiuazdaalisiadudandias ogelsia el

Y

o w

nsTNfmIMIAnUSIINsHEALT Avinsimvuadsnisiedesiunisdelnasenineiu 1y
MvualifedinsiUamegazideanuanwazn1suegdua Fanngiinsiunelasignila
Hudannaslagrinisuanduafvinuiuninassiulissgnadinelagdaadermusulvgidnsiy

« a4 = v d' ! vy S o & v a v
Wﬂaﬂiqﬁaus]LW@LUUUWL?HUWQ@Iﬂ\Tuﬂﬂa@u ﬂﬂﬂ\laiﬁ@jgﬂaﬂiﬂﬂuuzﬂﬁlL‘Uu’ﬂ%m@ﬂmqﬂaUWﬂ,u

“ Richard Whish, Competition Law, p. 514.
“bid., p. 515.



100

U YV

1Ageundundnszaeansianlswaziludnerusu ddunandilasuanudemely

e v o 434 » 9 s v o X
meimuﬂaﬁguﬂm NABILUNIUIIANAUATVIENTVU

28191577 TonnasNdun1ssINFIAUAINUATDINIAANITHANDIR

nelminUsylogilauiensd 1wu Jennaditesandunds (Joint production) Yomnassiuniu

[

Weuazimun (Research and development agreements) %38%aANauneliulINTgIY

duA (Standardisation agreements) Fsvonnaunaiiiluvisasioradidesniulinsyyinla

1NUIM371 101(1)(@) AAUNTIINANTBNITAIVANNARER AAIA N3
Wawmalulad venisamu  laldderuiutennasiidiulngiineaiuiunisdndanandely
nanggUwu fregradu lued Associated Lead Manufacturers Ltd (White Lead)

AusEnougIianndnnsAlulssimadingy lwesiu waviusasuaudlannasiunazwy sl

a 1

AndaufarsendanznTuIunildluauiediesnludiuseinauenanamelsy lngviinis
afeddnanudiunaraiesivsiudeyalunisuudedudn suufsdeyalunisdsonn Fanng
AznssusNsglsulasinduiinsnsgyiuiifivualduiios durnunegiuiiazddauas

44 A 1 Yy v =] I .
AmvANnaIn neanegnieladeviiuvesuinsy 101(1)@)  w3elumd Zinc  Phosphate

o w 1

AMZATTLNISNITIANDITNIN sdAgaesnisanassiunuluafdfonisiusasslaaniniseie

1% 1% '
a Y 1 v o

14 o o 1 ! Y v 45
ANTINUINATDANAINMNUATIATUA LA MVILAKUIATINGUNAIAEY
3.1.2.2.4 n13AnassNiuaLinUsznInsIAvMIan1salsEya

nsanassuiuiiad1useninsian (Collusive Tendering) 1Wu n1s

nszvhiindulagiUsenaugsnannasseniniueaiienazausswAniulun1sidnUseya @4

lngunnagindulugnairnssaimnssukaznsnegaianinsudsduiuie lavinduygyyas

(%
v Y v == v |

wmra lagddnnisuseyadnaziigunvresesgs Asludldnuseyadafeenissiuileiuiiie

Y

e

aieduadeTeweIgny Malanyauewealidnusrla MsausnAniuLiieviin1sUsEya

N

[

neliinUsslevivareauiaduainlenalunsimunsalvgu famungaaudigiii

Y

€

UszyaduiutessenasdesiuniselususinuasiJuidnidyy iuiase msizazuug
WlssgaunTgazidinsUssyalaeseguaidnslivug Wesaninisanasiuliaimii
eI UszyasenilaazdnUssyadesiaidindy Adiilunistliiuingsdinadsslevd

nduegwazlunanazliiinisunugaiuseninadiinUseya Famuneaud fnUseyanidd

43 Richard Whish, Competition Law, p. 517.
“Ibid., p. 518.
“ Ibid., p. 519.



101

idanazanunsadndugsiakasinuvigiugnaivesnulilalagUsiAannnisueedeann

AUTENaUNITINLY

fhegramsnnassufuiiieiiruszmasadmneg neldderames
w31 101(1) waznanuenssunsniselsUlaadlnulaun af Building and Construction
Industry in the Netherlands pagn3su3N1sastnwUTuTUIIWILRY 22,500,000 gl
dmiunissindifuiinuasiaiiasidiuseninsialugraiunssuneasisvessesine
wisesuaud esnamnauuszneunisidsmiunesesdnsifiszuumanunsguiioy
fnayniuasInTamuavesesinsasngnaeivesesdnsiinalunisdianisusedu Wosn
aundnaghnsuaniUasudeyasewinsiurouiinisussyauassamiuanauanlunisiaue

saUszyalaefifuseneunsiiluaundnsenilasiavivusnisussyauazladvindyan

'
a [

B
Snviadoifiaateiiiriuiavesssmmuisesuaudldsuseanssurunisussyaiiintudlaild
HunstestiuanauRanuunnsy 101(1) wisghdla™ wazlued Elevators and Escalators
NIANENTTUBNS asnwUTuTIIN 992,000,000 13 Iumisauﬁ’sﬁ’uéﬁﬂssaﬂa A1SANNUA
1M1 ASUULIANAIA LLazmsLLaﬂLU?{au%’a;gatﬁmﬁ’umﬁaméfﬂLLaz@LLa%’ﬂm%MLLazﬁ’u%
douluuszmewaden wostu dnwandsn uasiusesuaus dsnmznssuidnislénaiain
fuszneunsifsmifuiioudstoyansussyaiiiedmuslainuazuimaysgloviszmning

o A o ! L3 a g:' a7
funagdlgnauseloviasanvesginaty

3.1.2.2.5 Msanassaunuiven1vuateulunazton1uunae

¥ [ 1

nsanassamduiiodmuniiouluwazdeiimuasiisg (Agreements
relating to terms and conditions) siegnAneraiianaidunisdiinnisudsdunazyiilsl
fuszneumslinnnniund feghau msvidennassiuiuiiezliiansadudazdanalsr
Aansifnnisudstudiusin viensidennasiezlildude wieloulvursguuuuly
aarafiunisuteduiildlddnusiandadianud faamnszidunssifalenalududueg wu
M3fUsENRUAIANINIAEUBNTUTANIVAISVeTiRnImF el ful s v e uTnnTds
dudlaglidealdang egnalsmunisudstulunsivundeoulowasdornundsdudy
drdalunszurunisudsdu wasiduaueiutuiuiiasnanitluuisaaiunisainistivue
nnsgiuveaieuluiasdeimunasshiiausslovituld Womnasianafeidunisfiuay

Tsdlalususa mssivsingnAszansaSeuiisusafiuiaswesduivseuinisle

“ Richard Whish, Competition Law, p. 520.
“Ibid., p. 521.
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> Kristy Middleton, Barry Rodger, Angus Macculloch and Jonathan Galloway, Case & Materials
on UK&EC Competition Law, p. 292.
*“ Ibid., p. 293.

o Richard Whish, Competition Law, p. 613.
“bid., p. 615.
* bid.
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3910 Commission Notice on agreement of minor importance 130
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. European Commission, Commission Notice: Guidelines on Vertical Restraints [Online], 2010.
Available from ec.europa.eu/competition/antitrust/ legislation/ handbook vol 1.pdf

* Yaqufie 11 101(1)
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* European Commission, Commission Notice on agreement of minor importance which do not
appreciably restrict competition under Article 81(1) of the Treaty establishing the European Community

[Online], 2004. Available from ec.europa.eu/competition/antitrust/legislation/handbook vol 1.pdf

" Ibid.
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* European Commission, Commission Notice on agreement of minor importance which do not
appreciably restrict competition under Article 81(1) of the Treaty establishing the European Community
[Online], 2004. Available from ec.europa.eu/competition/antitrust/legislation/handbook vol 1.pdf

* Ibid.
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° European Commission, “Commission Notice on agreement of minor importance which do
not appreciably restrict competition under Article 81(1) of the Treaty establishing the European Community,”
" Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 799.

" bid., p. 803.
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” Richard Whish, Competition Law, p. 512.
" Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 811.
" Ibid., p. 818.

" Ibid., p. 808.

g Richard Whish, Competition Law, p. 519.
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78 Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 813.

” Treaty on the Functioning of the European Union Article 101
2. Any agreements or decisions prohibited pursuant to this Article shall be automatically
void.
% Kristy Middleton, Barry Rodger, Angus Macculloch and Jonathan Galloway, Case & Materials
on UK&EC Competition Law, p. 234.

. Treaty on the Functioning of the European Union Article 101
3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:
— any agreement or category of agreements between undertakings,
— any decision or category of decisions by associations of undertakings,
— any concerted practice or category of concerted practices,
which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the resulting benefit, and which does

not:
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(@) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

& European Commission, “Guidelines on the application of Article 81(3) of the Treaty,”
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AUT¥NOUTINIITADIUTEEIUNULEY (Self assessment)

"% D.G.Goyder, EC Competition Law, p. 47.
" Ibid., p. 116.

"ibid, p. 117.

" Ibid.
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(1)  Council Regulation (EEC) No 19/65 of 2 March 1965 on
application of Article 85 (3) of the Treaty to certain categories of agreements and

concerted practices

Wunguesnmzuuniwisanainglsy tneadunslddaduunns

85(3) NUVBMNAILAENITNIZYINANTIIUAUUNNUTELAN

(2)  Commission Regulation (EU) No 330/2010 of 20 April
2010 on the application of Article 101(3) of the Treaty on the Functioning of the

European Union to categories of vertical agreements and concerted practices

1 Richard Whish, Competition Law, p. 163.

o Alison Jones and Brenda Sufrin, EC Competition Law: Text Cases and Materials, p. 845.
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9. ngunasiniseygedmsudennasiniunisdidanisudesdulu

LUIINU

(1)  Council Regulation (EEC) No 2821/71 of 20 December
1971 on application of Article 85 (3) of the Treaty to categories of agreements,

decisions and concerted practices

Wunguesamzsuuniwisanninglsy tieadunislddaduuins,

85(3) fuTamnNas N1PRAUlALALNISNTLVINANTIANAUUNIUTELAN

(2)  Commission Regulation (EU) No 1217/2010 of 14
December 2010 on the application of Article 101(3) of the Treaty on the Functioning
of the European Union to certain categories of research and development

agreements

Junguesanegnssundniselsy weadunisldtaduuinsi 101(3)
Yasauddyy1inignisivuagiuianiinvesannmglsuiudennasfeanunsideway

A7)

NAIUIUNUTZLAN

(3)  Commission Regulation (EU) No 1218/2010 of 14
December 2010 on the application of Article 101(3) of the Treaty on the Functioning

of the European Union to certain categories of specialisation agreements

Junguesanegnssundniselsy weadunisldtaduunsi 101(3)
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n. ngunaein1seugIndmSudennadhilueyyinlunisaesnu

wAlulad (Licensing agreements for the transfer of technology)

Commission Regulation (EC) No 772/2004 of 27 April 2004 on
the application of Article 81(3) of the Treaty to categories of technology transfer

agreements

Junguesraznssuidnisglsy eatunislddefuains 81(3) ves

2

auSdyeimensiruegunavihvesannmeglsuiutennasfeanunsdeiumalulad
9. NYNAEINITaUINEMTUToRNauAgfugINaUTe iUy

(1)  Council Regulation (EEC) No 1534/91 of 31 May 1991 on
the application of Article 85 (3) of the Treaty to certain categories of agreements,

decisions and concerted practices in the insurance sector

Wunguesnmzaunsuisanainglsy neadunslddaduuns

85(3) fiudannas Madedula wazn1snseyinssiuiuuslssnnlugsfiayseiude

(2)  Commission Regulation (EU) No 267/2010 of 24 March
2010 on the application of Article 101(3) of the Treaty on the Functioning of the
European Union to certain categories of agreements, decisions and concerted

practices in the insurance sector

Wunguesamznssuidnisalsy neafunislddeduuns 10103)
YBIAUSAYY1IMIENITIINUAg NNV el sUTuTennas n1sfndula waznis

nszvimssniulugsiauseiude
A. NLNATINITOUYINEINTUTOANAUNLINUNNNTTUEULUA

Commission Regulation (EU) No 461/2010 of 27 May 2010 on
the application of Article 101(3) of the Treaty on the Functioning of the European
Union to categories of vertical agreements and concerted practices in the motor

vehicle sector

Wunguesanegnssunsniselsy weadunisldtaduunsi 101(3)

1Y o

VIAUSAY Y1 IIMIENITAIIMUAS AT Tvesana g lsUiuUsEinvestennaditedin

o

nsudsdulunnfuaznsnseyimMsTiniulugnaInssueTUe U



127

3. ﬂg]Lﬂm%ﬂﬂiai\gmmﬁm%’u%mﬂaﬂLﬁmﬁ’uqsﬁfﬂmwuﬁwm
81n1A (Air transport)

Council Regulation (EC) No 487/2009 of 25 May 2009 on the
application of Article 81(3) of the Treaty to certain categories of agreements and

concerted practices in the air transport sector

Wunguesnmzuuniwisanainglsy tneadunslddaduuins

81(3) fiuteannasuazn13nseyinssuiuusseanlugsianisvudamiaenie

3. NNINNITUNINFMTUTERNaLALIfUgIRAINISVUAIMILTe

(Maritime transport)

(1)  Council Regulation (EC) No 246/2009 of 26 February
2009 on the application of Article 81(3) of the Treaty to certain categories of

agreements, decisions and concerted practices between liner shipping companies

) a | d' L Y v o
L‘U‘Llﬂ{]“ll@\‘iﬂm%@iumﬂﬁfi\‘iﬁ%ﬂ’]w*&ﬂiﬂ WeRunSIgUIAUNINS D

81(3) fuTannad NMSANAULILALNANTNIEYINTIIUNUUNUTELANTENRINUSENAENSALLS D

(2)  Commission Regulation (EC) No 906/2009 of 28
September 2009 on the application of Article 81(3) of the Treaty to certain categories
of agreements, decisions and concerted practices between liner shipping companies

(consortia)
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Wuneld Council Regulation 17/62 nnaAnuenITun3n1selsull
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He Richard Whish, Competition Law, p. 149.

v European Commission, Regulation No 330/2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to categories of vertical agreements and concerted practices
[Online], 2010. Available from ec.europa.eu/competition/antitrust/legislation/ handbook vol 1.pdf

Article 1

(@) ‘vertical agreement’ means an agreement or concerted practice entered into between two
or more undertakings each of which operates, for the purposes of the agreement or the concerted practice, at
a different level of the production or distribution chain, and relating to the conditions under which the parties
may purchase, sell or resell certain goods or services

1 European Commission, Regulation No 330/2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to categories of vertical agreements and concerted practices

[Online], 2010. Available from ec.europa.eu/competition/antitrust/legislation/ handbook vol 1.pdf
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Article 2

1. Pursuant to Article 101(3) of the Treaty and subject to the provisions of this Regulation,
it is hereby declared that Article 101(1) of the Treaty shall not apply to vertical agreements.

! Article 2

2. The exemption provided for in paragraph 1 shall apply to vertical agreements entered into
between an association of undertakings and its members, or between such an association and its suppliers,
only if all its members are retailers of goods and if no individual member of the association, together with its
connected undertakings, has a total annual turnover exceeding EUR 50 million. Vertical agreements entered
into by such associations shall be covered by this Regulation without prejudice to the application of Article
101 of the Treaty to horizontal agreements concluded between the members of the
association or decisions adopted by the association.

% Article 3

1. The exemption provided for in Article 2 shall apply on condition that the market share
held by the supplier does not exceed 30 % of the relevant market on which it sells the contract goods or
services and the market share held by the buyer does not exceed 30 % of the relevant market on which it

purchases the contract goods or services.
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1 European Commission, Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal cooperation agreements [Online], 2010. Available from

ec.europa.eu/competition/ antitrust/legislation/handbook vol 1.pdf

" Ibid.
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AUANALLIBN1SAT (Agreements on Commercialisation) MAu1ed4
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1 European Commission, Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal cooperation agreements [Online], 2010. Available from
ec.europa.eu/competition/ antitrust/legislation/handbook vol 1.pdf

" Ibid.
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e European Commission, Guidelines on the applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal cooperation agreements [Online], 2010. Available from
ec.europa.eu/competition/ antitrust/legislation/handbook_vol 1.pdf

“ Ibid.

 Ibid.
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10 John Fairhurst, Law of the European Union Yth ed. (Pearson education 2010), p. 716.
* Ibid., p. 744.
" Ibid., p. 745.

» European Commission, Council Regulation No 1/2003 on the implementation of the rules

on competition laid down in Articles 81 and 82 of the Treaty [Online], 2003. Available from

ec.europa.eu/competition/antitrust/ legislation/ handbook vol 1.pdf
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3.1.6.1.4 Elevators and Escalators
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3.1.6.2 ARNYINUNITENAIULANAITINNUNDIINANITHYITU
3.1.6.2.1 Visa International-Multilateral Interchange Fee
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" The Competition and consumer act 2010

Section 44ZZRA Simplified outline

The following is a simplified outline of this Division:

This Division sets out parallel offences and civil penalty provisions relating to cartel conduct.

A corporation must not make, or give effect to, a contract, arrangement or understanding that
contains a cartel provision.

A cartel provision is a provision relating to:

(a) price-fixing; or

(b) restricting outputs in the production and supply chain; or

(c) allocating customers, suppliers or territories; or

(d) bid-rigging;

by parties that are, or would otherwise be, in competition with each other.

"’ 4477RD Cartel provisions

(1) For the purposes of this Act, a provision of a contract, arrangement or understanding is

a cartel provision if:

(a) either of the following conditions is satisfied in relation to the provision:
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() the purpose/effect condition set out in subsection (2);
(i) the purpose condition set out in subsection (3); and
(b) the competition condition set out in subsection (4) is satisfied in relation to the
provision.
(2) The purpose/effect condition is satisfied if the provision has the purpose, or has or is
likely to have the effect, of directly or indirectly:
(a) fixing, controlling or maintaining; or
(b) providing for the fixing, controlling or maintaining of; the price for, or a discount,
allowance, rebate or credit in relation to:
(c) goods or services supplied, or likely to be supplied, by any or all of the parties to
the contract, arrangement or understanding; or
(d) goods or services acquired, or likely to be acquired, by any or all of the parties to

the contract, arrangement or understanding; or



155

o, o ' 170 o o
3)  msnsevinasidulusueulvveatvang T A n1snsyvindditdrune

1AYRTINIBLALDDULND
A, ANSURNU AANU NI8a10R

1) mswaanienisiwuiliunagnindudlaedlaiauiidisausi

Fyey1 NMIALdunITINAU WA lasEnineny w3e

2) ANANNTAUNITHAN T OLUI L UNUBIALAINTOTUNINER T
Alananuiidrsauvidayan msdliunssiuiu vieanudilassninaiu v3e
3)  M5IAMIMIERUILNNNIIRMIAUAIMTOUINTIARUUARAYSTD
szauvayanalagdlnAnuiidnsauyidyyn n1sadunissiudu wievianudilasening
iU 130
U AskUsEsssEisyanatafa i sauvidyen nsaiunis

Ay wIevihaulasenIeiuAgaiu

1) yaAarIesERuvatyananazlasunsalivualiuinalasudue
UIBUINIINYARR AT TINYIAYT NM3ATUNTTINAY rFovheudilaserineiu

2) YAAANIDTEAUTVDIUAAATIAL IR INTRLLWILENI19e TN AU

wsousMsliiuuaralafiinsayindyan nasandunssiuiu vievihanudilaseninay

" 4477RD Cartel provisions
(3) The purpose condition is satisfied if the provision has the purpose of directly or
indirectly:
(a) preventing, restricting or limiting:
(i) the production, or likely production, of goods by any or all of the parties to
the contract, arrangement or understanding; or
(i) the capacity, or likely capacity, of any or all of the parties to the contract,
arrangement or understanding to supply services; or
(i) the supply, or likely supply, of goods or services to persons or classes of
persons by any or all of the parties to the contract, arrangement or understanding; or
(b) allocating between any or all of the parties to the contract, arrangement or
understanding:
(i) the persons or classes of persons who have acquired, or who are likely to
acquire, goods or services from any or all of the parties to the contract, arrangement or understanding; or
(i) the persons or classes of persons who have supplied, or who are likely to

supply, goods or services to any or all of the parties to the contract, arrangement or understanding; or
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'™ 4477RD Cartel provisions

(iii) the geographical areas in which goods or services are supplied, or likely to be

supplied, by any or all of the parties to the contract, arrangement or understanding; or

(iv) the geographical areas in which goods or services are acquired, or likely to be

acquired, by any or all of the parties to the contract, arrangement or understanding; or

(c) ensuring that in the event of a request for bids in relation to the supply or
acquisition of goods or services:
(i) one or more parties to the contract, arrangement or understanding bid, but
one or more other parties do not; or
(i) 2 or more parties to the contract, arrangement or understanding bid, but at
least 2 of them do so on thebasis that one of those bids is more likely to be successful than the others; or
(iii) 2 or more parties to the contract, arrangement or understanding bid, but not

all of those parties proceed with their bids until the suspension or finalisation of the request for bids process;

or
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"% 4477RD Cartel provisions
(iv) 2 or more parties to the contract, arrangement or understanding bid and
proceed with their bids, but at least 2 of them proceed with their bids on the basis that one of those bids is
more likely to be successful than the others; or
(v) 2 or more parties to the contract, arrangement or understanding bid, but a
material component of at least one of those bids is worked out in accordance with the contract, arrangement
or understanding.
(4) The competition condition is satisfied if at least 2 of the parties to the contract,
arrangement or understanding:
(a) are or are likely to be; or
(b) but for any contract, arrangement or understanding, would be or would be likely to

be in competition with each other
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Py g corones, Competition Law in Australia, p. 25.

" 1bid., p. 236.

4477RM Cartel provision subject to grant of authorisation
(1) Sections 44ZZRF and 44ZZRJ do not apply in relation to the making of a contract that
contains a cartel provision if:
(a) the contract is subject to a condition that the provision will not come into force
unless and until the corporation is granted an authorisation to give effect to the provision; and
(b) the corporation applies for the grant of such an authorisation within 14 days after
the contract is made.
(2) A person who wishes to rely on subsection (1) in relation to a contravention of

section 447Z7RJ bears an evidential burden in relation to that matter.
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(3) Marine Hose Cartel
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Commission Notice on agreements of minor importance which do not appreciably restrict
competition under Article 81(1) of the Treaty establishing the European Community (de

minimis) (')

(2001/C 368/07)

(Text with EEA relevance)

1

1. Article 81(1) prohibits agreements between undertakings

which may affect trade between Member States and
which have as their object or effect the prevention,
restriction  or distortion of competition within the
common market. The Court of Justice of the European
Communities has clarified that this provision is not
applicable where the impact of the agreement on intra
Community trade or on competition is not appreciable.

2. In this notice the Commission quantifies, with the help of

market share thresholds, what is not an appredable
restriction of competition under Article 81 of the EC
Treaty. This negative definition of appreciability does not
imply that agreements between undertakings which exceed
the thresholds set out in this notice appreciably restrict
competition. Such agreements may still have only a
negligible effect on competition and may therefore not
be prohibited by Article 81(1) (3.

3. Agreements may in addition not fall under Article 81(1)

because they are not capable of appreciably affecting trade
between Member States. This notice does not deal with this
issue. It does not quantify what does not constitute an
appreciable effect on trade. It is however acknowledged
that agreements between small and medium sized under
takings, as defined in the Annex to Commission Recom
mendation 96/280/EC (%), are rarely capable of appreciably
affecting trade between Member States. Small and
medium sized undertakings are currently defined in that
recommendation as undertakings which have fewer than
250 employees and have either an annual turnover not
exceeding EUR 40 million or an annual balance sheet
total not exceeding EUR 27 million.

. In cases covered by this notice the Commission will not

institute proceedings either upon application or on its own
initiative, Where undertakings assume in good faith that an

(') This notice replaces the notice on agreements of minor importance

published in O] C 372, 9.12.1997.

(%) See, for instance, the judgment of the Court of Justice in Joined

Cases C 215(96 and C 216{96 Bagnasco (Carlos) v Banca Popolare di
Novara and Casa di Risparmio di Genova e Imperia (1999) ECR 1 135,
fpﬂoi.nts 34 35. This notice is also without prejudice to the principles
1 assessment under Article 81(1) as expressed in the Commission
notice ‘Guidelines on the applicability of Article 81 of the EC Treaty
to horizontal cooperation agreements, O] C 3, 6.1.2001, in
particular points 17 31 inclusive, and in the Commission notice
‘Guidelines on vertical restraints’, O] C 291, 13.10.2000, in
particular points 5 20 inclusive.
0] L 107, 30.4.1996, p. 4. This recommendation will be revised. It
is envisaged to increase the annual turnover threshold from
EUR 40 million to EUR 50 million and the annual balance sheet
total threshold from EUR 27 million to EUR 43 million.

agreement is covered by this notice, the Commission will
not impose fines. Although not binding on them, this
notice also intends to give guidance to the courts and
authorities of the Member States in their application of
Article 81.

. This notice also applies to decisions by associations of

undertakings and to concerted practices.

. This notice is without prejudice to any interpretation of

Article 81 which may be given by the Court of Justice or
the Court of First Instance of the European Communities.

1

. The Commission holds the view that agreements between

undertakings which affect trade between Member States do
not appreciably restrict competition within the meaning of
Article 81(1):

(@) if the aggregate market share held by the parties to the
agreement does not exceed 10 % on any of the relevant
markets affected by the agreement, where the
agreement is made between undertakings which are
actual or potential competitors on any of these
markets (agreements between competitors) (*); or

b

if the market share held by each of the parties to the
agreement does not exceed 15 % on any of the relevant
markets affected by the agreement, where the
agreement is made between undertakings which are
not actual or potential competitors on any of these
markets (agreements between non competitors).

In cases where it is difficult to classify the agreement as
either an agreement between competitors or an agreement
between non competitors the 10 % threshold is applicable.

() On what are actual or potential competitors, see the Commission

notice ‘Guidelines on the applicability of Article 81 of the EC Treaty
to horizontal cooperation agreements, 0] C 3, 6.1.2001, paragraph
9. A firm is treated as an actual competitor if it is either active on
the same relevant market or if, in the absence of the agreement, it is
able to switch production to the relevant products and market them
in the short term without incurring significant additional costs or
risks in response to a small and permanent increase in relative
prices (immediate supply side substitutability). A firm is treated as
a potential competitor if there is evidence that, absent the
agreement, this firm could and would be likely to undertake the
necessary additional investments or other necessary switching costs
so that it could enter the relevant market in response to a small and
permanent increase in relative prices.



8. Where in a relevant market competition is restricted by the

10.

11

()

f)
0)

cumulative effect of agreements for the sale of goods or
services entered into by different suppliers or distributors
(cumulative foreclosure effect of parallel networks of
agreements having similar effects on the market), the
market share thresholds under point 7 are reduced to
5%, both for agreements between competitors and for
agreements between non competitors. Individual suppliers
or distributors with a market share not exceeding 5 % are
in general not considered to contribute significantly to a
cumulative foreclosure effect (1). A cumulative foreclosure
effect is unlikely to exist if less than 30 % of the relevant
market is covered by parallel (networks of) agreements
having similar effects.

. The Commissicn also holds the view that agreements are

not restrictive of competition if the market shares do not
exceed the thresholds of respectively 10 %, 15% and 5%
set out in point 7 and 8 during two successive calendar
years by more than 2 percentage points.

In order to calculate the market share, it is necessary to
determine the relevant market. This consists of the relevant
product market and the relevant geographic market. When
defining the relevant market, reference should be had to
the notice on the definition of the relevant market for the
purposes of Community competition law (}). The market
shares are to be calculated on the basis of sales value data
or, where appropriate, purchase value data. If value data
are not available, estimates based on other reliable market
information, including volume data, may be used.

Points 7, 8 and 9 do not apply to agreements containing
any of the following hardcore restrictions:

(1) as regards agreements between competitors as defined
in point 7, restrictions which, directly or indirectly, in
isolation or in combination with other factors under
the control of the parties, have as their object (¥):

(a) the fixing of prices when selling the products to
third parties;

(b) the limitation of output or sales;

(¢) the allocation of markets or customers;

See also the Commission notice ‘Guidelines on vertical restraints’,
0] € 291, 13.10.2000, in particular paragraphs 73, 142, 143 and
189. While in the guidelines on vertical restraints in relation to
certain restrictions reference is made not only to the total but
also to the tied market share of a particular supplier or buyer, in
this notice all market share thresholds refer to total market shares.

0] C 372, 9.12.1997, p. 5.

Without prejudice to situations of joint production with or without
joint distribution as defined in Article 5, paragraph 2, of
Commission Regulation (EC) No 26582000 and Article 5,
paragraph 2, of Commission Regulation (EC) No 2659/2000, O]
L 304, 5.12.2000, pp. 3 and 7 respectively.
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(2) as regards agreements between non competitors as
defined in point 7, restrictions which, directly or
indirectly, in isolation or in combination with other
factors under the control of the parties, have as their
object:

(a) the restriction of the buyer’s ability to determine its
sale price, without prejudice to the possibility of
the supplier imposing a maximum sale price or
recommending a sale price, provided that they do
not amount to a fixed or minimum sale price as a
result of pressure from, or incentives offered by,
any of the parties;

e

the restriction of the territory into which, or of the
customers to whom, the buyer may sell the
contract goods or services, except the following
restrictions which are not hardcore:

— the restriction of active sales into the exclusive
territory or to an exclusive customer group
reserved to the supplier or allocated by the
supplier to another buyer, where such a
restriction  does not limit sales by the
customers of the buyer,

— the restriction of sales to end users by a buyer
operating at the wholesale level of trade,

— the restricion of sales to unauthorised
distributors by the members of a selective
distribution system, and

— the restriction of the buyer's ability to sell
components, supplied for the purposes of
incorporation, to customers who would use
them to manufacture the same type of goods
as those produced by the supplier;

(c) the restriction of active or passive sales to end
users by members of a selective distribution
system operating at the retail level of trade,
without prejudice to the possibility of prohibiting
a member of the system from operating out of an
unauthorised place of establishment;

(d

the restricion of cross supplies  between
distributors within a selective distribution system,
including between distributors  operating  at
different levels of trade;



(e) the restriction agreed between a supplier of
components and a buyer who incorporates those
components, which limits the supplier's ability to
sell the components as spare parts to end users or
to repairers or other service providers not
entrusted by the buyer with the repair or
servicing of its goods:

(3) as regards agreements between competitors as defined
in point 7, where the competitors operate, for the
purposes of the agreement, at a different level of the
production or distribution chain, any of the hardcore
restrictions listed in paragraph (1) and (2) above.

12. (1) For the purposes of this notice, the terms ‘under

taking', ‘party to the agreement, ‘distributor’, ‘supplier’
and ‘buyer’ shall include their respective connected
undertakings.

(2) ‘Connected undertakings' are:

{a) undertakings in which a party to the agreement,
directly or indirectly:

— has the power to exercise more than half the
voting rights, or

— has the power to appoint more than half the
members of the supervisory board, board of
management or hodies legally representing the
undertaking, or

199

— has the right to manage the undertaking's
affairs;

=

undertakings which directly or indirectly have. over
a party to the agreement, the rights or powers
listed in (a);

o

undertakings in which an undertaking referred to
in (b) has, directly or indirectly, the rights or
powers listed in (a);

=

undertakings in which a party to the agreement
together with one or more of the undertakings
referred to in (a), (b) or (¢), or in which two or
more of the latter undertakings, joindy have the
rights or powers listed in (a);

£

undertakings in which the rights or the powers
listed in (a) are jointly held by:

— parties to the agreement or their respective
connected undertakings referred to in (a) to

(d), or

— one or more of the parties to the agreement or
one or more of their connected undertakings
referred to in (a) to (d) and one or more third
parties.

(3) For the purposes of paragraph 2(e), the market share
held by these jointly held undertakings shall be appor
tioned equally to each undertaking having the rights or
the powers listed in paragraph 2(a).
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Foreword

A key objective of the Competition and Consumer Act 2010 is to prevent anti-competitive
conduct to encourage competition and efficiency in business and result in a greater choice
for consumers in price, quality and service.

However, in certain circumstances the Australian Competition and Consumer Commission
(ACCC) can grant immunity from legal action for conduct that might otherwise raise concerns
under the competition provisions of the Act. One way in which parties may obtain immunity is
to apply for what is known as an ‘authorisation’.

Broadly, the ACCC may grant an authorisation when it is satisfied that the public benefit from
the conduct outweighs any public detriment. The ACCC conducts a comprehensive public
consultation process and issues a draft determination before making a decision to grant or
deny authorisation.

The ACCC has prepared this guide to help people better understand the approach it takes
when considering authorisation matters. The guide is designed to help applicants prepare
applications for authorisation and for interested parties to better understand and participate in
the authorisation process.

The ACCC is committed to assessing applications for authorisation promptly, consistently and
transparently so that Australians can benefit from an effective and efficient authorisation
process.

This guide replaces the 1995 ACCC guide to authorisations and notifications and reflects a
natural evolution in the ACCC's approach, based on its experience and determinations of the
Australian Competition Tribunal.
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1. Introduction

What is authorisation?

1.1 Authorisation is a process under which the Australian Competition and Consumer
Commission (ACCC), in response to an application, can grant immunityl on public
benefit grounds against action under the competition provisions of the Competition and
Consumer Act 2010 (the Act).

1.2 Authorisation may be sought in relation to any of the competition prohibitions under Part
IV of the Act except for misuse of market power. A description of the types of conduct
that can be authorised is set out in chapter 2.

1.3 Generally, the ACCC can grant immunity from the application of the competition
provisions in the Act if it is satisfied that the public benefit from the conduct outweighs
any public detriment.

1.4 The process for when and how to apply for authorisation, along with a description of the
authorisation process and when the ACCC will grant authorisation, is set out in the
following chapters.

1.5 In addition to authorisation, immunity for exclusive dealing conduct and collective
bargaining arrangements can be achieved by lodging notifications with the ACCC. The
ACCC has separate guides for exclusive dealing and collective bargaining notifications
which are available online at www.accc.gov.au.

The Australian Competition and Consumer Commission

1.6 The ACCC is an independent statutory authority set up by the Australian Government in
1995 to protect the rights of consumers and business. In addition to enforcing the
Competition and Consumer Act and other laws, the ACCC encourages vigorous
competition in the marketplace, regulates markets where competition is less effective,
and educates and informs consumers and business about the laws it administers.

1.7 The Act helps to create an environment of certainty for all businesses by preventing any
business, large or small, from gaining an unfair advantage over its competitors by
engaging in any misleading or anti-competitive behaviour.

1.8 The ACCC has an important role in promoting fair trade to bring about greater competition
and informed markets through the administration of the Act.

1.9 To undertake its role, the ACCC is structured into various divisions and branches, one of
which is the Adjudication Branch.

1 In this guide, the term immunity is used to describe the effect of having an authorisation in force—that
is, that the relevant provisions of Part IV of the Act are not contravened by the conduct the
subject of the authorisation.
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Adjudication Branch

1.10 The Adjudication Branch considers applications for authorisation, reviews authorisations
previously granted and evaluates notifications of exclusive dealing (including third line
forcing conduct) and collective bargaining arrangements.

1.11 The work of the branch also includes assessing the rules for the use of certification trade
marks under the Trade Marks Act 1995 and the receipt of particulars of export
agreements under s. 51(2)(g) of the Act.

1.12 The branch has an educative role, informing potential applicants, interested parties, and
the general community about the ACCC's adjudication processes. It issues guidelines,
holds seminars, gives speeches, and meets various groups to increase understanding
of the ACCC'’s adjudication processes for authorisations and notifications.

1.13 The branch has extensive experience in conducting public benefit analysis. It has
developed considerable expertise in specific industries like finance and banking,
insurance, aviation, the professions, the health sector, resources and the rural sector.

Mergers and energy matters

1.14 Authorisation applications for mergers are considered by the Australian Competition
Tribunal (the tribunal).

1.15 Applications for authorisation relating to the electricity and gas industries will often be
considered by the Australian Energy Regulator. The AER is an independent national
body responsible for economic regulation in Australian energy markets and compliance
with the electricity and gas rules at a national level. It has been established under the
Act as a constituent part of the ACCC. For energy-related (gas and electricity)
authorisations, the AER provides advice to the ACCC, which is the decision-making
body. As such, applicants and interested parties may deal with ACCC staff from the
AER. Further information about the AER is available from its website (www.aer.gov.au).

The commission

1.16 Decisions by the ACCC (e.g. to grant authorisations) are made by the commission. The
commission comprises a chairperson, two deputy chairpersons and other full-time
members (usually referred to as commissioners) appointed by the Governor-
General.
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2. When to apply for authorisation

2.1 Generally, persons may apply for authorisation when the conduct they propose to engage
in might constitute conduct prohibited by the competition provisions of the Competition
and Consumer Act 2010. They may also apply for authorisation for conduct they are
already engaging in. However, an authorisation can only provide protection from court
action from the date it commences—the Australian Competition and Consumer
Commission (ACCC) cannot authorise conduct retrospectively (see paragraph 3.28).

What can the ACCC authorise?

2.2 The ACCC may, if the relevant test is met (see chapter 5), authorise conduct that might
constitute the making and/or giving effect to:

« a cartel provision2 (including agreement as to price3)
* an anti-competitive agreement4

 a secondary boycott5

« exclusive dealing6

« resale price maintenance?

* an acquisition that occurs outside Australia.8

2.3 The ACCC is not able to authorise conduct that might constitute a misuse of market
power.9 However, in some cases, obtaining an authorisation for conduct that might
breach one of the prohibitions listed above also protects the parties from court action
for misusing market power.10

2.4 Applying a public benefit test similar to the one applied by the ACCC, the Australian
Competition Tribunal may authorise a merger that might substantially lessen
competition.

2 Section 88 (1A). Relevantly, a cartel provision relates to price fixing, restricting outputs in the production and supply chain, allocating
customers, suppliers or territories, or bid rigging.

3 In this guide, the term price agreement is used to describe a contract, arrangement or understanding between competitors that
contains a provision that, directly or indirectly, has the purpose or effect of fixing, controlling or maintaining prices.

4 Section 88(1). The ACCC may also authorise covenants which substantially lessen competition—see s. 88(5). Anti-competitive
covenants are prohibited by ss. 45B and 45C. In this guide, the term agreement is used to describe a contract, arrangement
or understanding consistent with the meanings given to them under the Act.

5 Sections 88(7) and 88(7A).

6 Section 88(8).

7 Section 88(8A).

8 Section 88(9). Not discussed further in this guide.

9 Section 46.

10 Section 46(6). In particular, if conduct that might constitute an anti-competitive agreement, exclusive dealing, a merger that

substantially lessens competition or a covenant affecting competition is authorised, that conduct is also protected from court action for
misusing market power
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Exclusive dealing

2.11 Exclusive dealing occurs when a person trading with another imposes restrictions on the
other’s freedom to choose with whom, or in what or where they deal.

2.12 There are several forms of exclusive dealing. For example, the Act prohibits:

« supplying goods or services on condition that the purchaser will not acquire goods or
services from a competitor of the supplierl7

« supplying goods or services on condition that the purchaser acquire goods or services
from a third party—this is often known as ‘third line forcing’.18

2.13 Other examples of exclusive dealing conduct are described in detail in the ACCC'’s
Guide to exclusive dealing notifications publication.

2.14 Other than third line forcing, exclusive dealing is prohibited only when it substantially
lessens competition.19

Resale price maintenance

2.15 Resale price maintenance occurs when suppliers (e.g. manufacturers or wholesalers)
specify a minimum price below which goods or services may not be resold or
advertised for resale. This practice is prohibited regardless of its effect on
competition.20

Who decides if conduct might breach the Act?

2.16 The Act provides that the ACCC may authorise conduct that might breach a prohibition
on anti-competitive conduct. The ACCC applies the approach of the Australian
Competition Tribunal, which is that:

... where an applicant believes on what appeared to him to be good
grounds, that his conduct (if not authorised) may be in breach of the
Act and he applies for authorisation accordingly, the Tribunal’s duty,
on an application for review, is to decide the application on the
public benefit grounds spelt out in the Act and that it is not one of
those grounds that the application might appear to be
unnecessary.21

2.17 However, the Federal Court of Australia has added that the test:

... is not purely subjective, but has an objective element. As a
matter of basic principle, the power conferred on the ACCC to grant
an authorisation could not have been intended to be used in
circumstances where that body concluded that there was clearly no
risk of any contravention.22

2.18 Therefore, unless it is clear that there is no risk that conduct will breach the Act, the
ACCC will consider the application for authorisation.

17 Section 47(2)(d).

18 Sections 47(6), 47(7), 47(8)(c) and 47(9)(d).
19 Section 47.

20 Section 48. See also ss. 96 to 100.

21 G and M Stephens Cartage Contractors Pty Ltd (1977), ATPR 40-042 at 17,478. See also Australasian Performing Right
Association (1999), ATPR 41-701 at 42,937; and Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012 at
17,241.

22 Jones v Australian Competition and Consumer Commission (2002), FCA 1054 at paragraph 50. The Full Court of the Federal
Court of Australia in Jones reproduced this passage without suggesting it was wrong (2003), ATPR 41-950 at 47,430-31.
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3. How to apply for authorisation

3.1 Four key steps in applying for authorisation are:
« discussing the proposed application with the ACCC before lodging it
« lodging a valid application
« paying the required fee
« providing a comprehensive submission in support of the application.

Before lodging an application—discussions with the ACCC

3.2 The ACCC encourages applicants to discuss their applications with it before lodgment. In
particular, applicants are encouraged to contact the Adjudication Branch or, where
relevant, the Australian Energy Regulator (see ACCC contacts).

3.3 These discussions enable applicants to outline their proposals to the ACCC and to obtain
further information about the authorisation process. Applicants can seek advice from
ACCC stalff if they are uncertain about aspects of the application form, what their
supporting submissions should cover, or about the various steps in the ACCC process
of assessing the application.

3.4 ACCC staff are not able to suggest arguments in support of an application. What they can
do is explain in general terms the issues that supporting submissions should address
(e.g. public benefit, public detriment, market definition and so on—see chapter 5). They
can also point out where the ACCC would expect claims to be backed by evidence.

Lodging an application
Forms

3.5 The Competition and Consumer Act 2010 requires that applications for authorisation be
made in writing using the prescribed forms.23

3.6 As discussed in chapter 2, the Act allows the ACCC to authorise conduct that might
breach one of the prohibitions on anti-competitive conduct in the Act. There are
different application forms for each prohibition. These are:

« Form A: exclusionary provisions and associated cartel provisions (often referred to as
primary boycotts)

« Form B: agreements affecting competition or incorporating related cartel provisions
(including agreements as to price)

« Form C: covenants affecting competition

« Form D: secondary boycotts

* Form DA: agreements affecting the supply or acquisition of goods or services
23 Section 89(1).
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« Form E: exclusive dealing

* Form EA: resale price maintenance

« Form FA: application for minor variation

« Form FB: application for revocation

« Form FC: application for revocation and substitution.

3.7 The forms are similar. Generally, they require applicants to provide the following
information:

* name and address of applicant

« short description of business, activity or occupation of applicant

« description of the conduct for which authorisation is sought

« public benefit claims

« description of the markets likely to be affected by the conduct for which authorisation
is sought

« detriments to the public resulting or likely to result from the conduct for which the
authorisation is sought

« reasons in support of application and facts relied upon
« identification/description of other parties that may be affected by the conduct.

3.8 Applicants must precisely describe the relevant conduct on the form. Alternatively, if the
conduct is complex, it can be outlined on the application form, with a cross-reference to
a more comprehensive description in the applicant’s supporting submission. As the
tribunal has stated:

... conduct must be capable of sufficiently precise description for the
Tribunal to be able to apply the authorisation “test”.24

3.9 The application forms are set out in the Competition and Consumer Regulations and are
available on the ACCC website (www.accc.gov.au).

Applying on behalf of other people

3.10 Someone may apply for authorisation on behalf of another person for conduct that the
other person is to engage in. The Federal Court of Australia has stated that:

... although the expression “on behalf of” lacks precision, it requires
a degree of formal connection, and of obligation, which, in general,
precludes a party from acting on behalf of another when that party
acts contrary to the express wishes of that other.

| accept that there are circumstances in which a person may be said
to act on behalf of another without the consent of the other. For
example, a person may act on behalf of another who lacks legal
capacity. Similarly, it might be said that a person acts on behalf of
another as an agent, where the doctrine of ostensible authority
applies.25

3.11 Consequently, the ACCC will usually expect persons applying on behalf of others to
provide written evidence that the others consent to the application. Exceptions would
include, for example, industry or professional associations applying on behalf of their
members, when their members might be presumed to consent to the application.
However, if members were to state to the ACCC that they did not consent to the
application, the application would not be made on their behalf (although the Act
provides other mechanisms to extend authorisation to these persons in certain
circumstances—see paragraphs 3.33 and 3.39).

24 Re Tooth & Co Ltd (1978), ATPR 40-065 at 18,200.
25 Jones v Australian Competition and Consumer Commission (2002), FCA 1054 (27 August 2002) at paragraphs 56-57.
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Applying under the Competition Code
3.12 Part IV of the Competition and Consumer Act generally applies to corporations.26

3.13 However, each state has enacted competition code legislation essentially mirroring the
Act. Consequently, all unincorporated entities as well as individuals are now subject to
the prohibitions on anti-competitive conduct in the Act (outlined in chapter 2). They may
also apply to the ACCC for authorisation to obtain immunity from these prohibitions.

Complex conduct
3.14 Complex conduct is conduct that has several, possibly interrelated, elements.

3.15 For example, industry codes of conduct might regulate quite different types of conduct by
industry members. The code might therefore contain more than one breach of a
particular prohibition in the Act. For example, the parts of a code regulating advertising
and price setting might constitute separate agreements affecting competition.

3.16 Alternatively, different parts of the code might breach different prohibitions in the Act. For
example, if, in addition to regulating advertising and price-setting, a code prohibits
industry members from dealing with suppliers who do not meet particular standards,
this part of the code might constitute an exclusionary provision.

3.17 The issue is then how many applications would be needed to ensure that authorisation,
if granted, would fully protect industry members agreeing to comply with the code from
court action under the Act.

3.18 Before considering this issue, applicants should try to identify the specific elements of
the conduct that might breach the Act. Generally, authorisation should only be sought
for these elements. However, occasionally the elements of an arrangement are so
closely interrelated that it is not practically possible to separate out the elements that
might breach the Act.

3.19 When different elements of an arrangement might breach different prohibitions in the
Act, applicants should lodge separate forms for each element of the arrangement.

3.20 For example, in 2002 Qantas and Air New Zealand sought authorisation to coordinate
certain activities (e.g. on scheduling and pricing) and for Qantas to buy an equity
interest in Air New Zealand. Qantas and Air New Zealand lodged separate application
forms for the equity purchase (then Form F) and the other conduct (forms A and B).27

3.21 When different elements of an arrangement might each breach the same prohibition, the
ACCC will often accept one application form for the whole arrangement. For example,
the Royal Australasian College of Surgeons sought authorisation for its processes to:

« select, train and examine basic surgical trainees and advanced surgical trainees

« accredit hospitals and hospital training posts as suitable for training surgeons

« assess the qualifications of overseas trained practitioners who wish to work as
surgeons in Australia

in each of the nine surgical sub-specialities within the college. The ACCC accepted a single
application (Form A) covering all elements of the conduct.28

26 The Commonwealth of Australia Constitution Act 1900 (United Kingdom) gives the Australian Parliament the power to regulate
corporations. See s. 51(xx.) of the Constitution Act.

27 Acquisition by Qantas Airways Limited of ordinary shares in Air New Zealand Limited and cooperative arrangements between
Qantas, Air New Zealand and Air Pacific Limited (A30220, A30221, A30222, A90862 and A90863).

28 Royal Australasian College of Surgeons (A90765), final determination, 30 June 2003.
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3.22 However, sometimes the elements of an arrangement may be so different that, in reality,
authorisation is being sought for two arrangements. Applicants should then lodge two
or more applications.

3.23 The same element of an arrangement might breach more than one prohibition.
Applicants should then consider lodging applications for each potential breach.

3.24 For example, Port Waratah Coal Services sought authorisation for a system for
allocating coal loading capacity at the port of Newcastle between Hunter Valley coal
producers. It lodged three applications to cover the system. The ACCC understands
that this reflected a concern that the system might be construed as:

* a contract, arrangement or understanding that might constitute an exclusionary
provision
« a contract, arrangement or understanding that might substantially lessen competition
 a secondary boycott.29
3.25 A reduced fee is payable for additional related applications—see paragraph 3.41.

Anti-competitive agreements

3.26 Additional rules apply to applications for authorisation relating to contracts,
arrangements or understandings that might contain cartel provisions, substantially
lessen competition or constitute exclusionary provisions.

3.27 The Act allows persons to seek authorisation to make30 or give effect31 to contracts,
arrangements or understandings that might contain cartel provisions, substantially
lessen competition or constitute exclusionary provisions.

3.28 The Act does not allow the ACCC to authorise persons to make a contract, arrangement
or understanding when that contract, arrangement or understanding has already been
entered into.32 However, the ACCC may grant authorisation to give effect to provisions
of a contract, arrangement or understanding that has already been entered into. The
Australian Competition Tribunal has stated that:

The legislature was concerned that, if the Commission’s power to
grant authorisation could be exercised with respect to the making of
an agreement or arrangement or the arriving at an understanding so
as to have retroactive effect, it would render nugatory the
consequences of previous or existing breaches of provisions of Pt IV
of the Act which may have occurred after the making of the relevant
agreements or arrangements or the arriving at the relevant
understanding. Subsection (12) does not therefore prevent
authorisation being given to a corporation’s future conduct which
takes place pursuant to a contract or arrangement or understanding
the making of which may itself be outside the jurisdiction of the
Commission to authorise.33

3.29 The ACCC cannot authorise an existing contract, arrangement or understanding
retrospectively.

3.30 When people apply for authorisation to make a contract, arrangement or understanding,
authorisation (if granted) automatically allows the persons to give effect to the contract,
arrangement or understanding.34

29 Port Waratah Coal Services (A9090-8), final determination, 9 July 2004.
30 Section 88(1)(a).

31 Section 88(1)(b).

32 Section 88(12).

33 Re John Dee (Export) Pty Ltd (1989), ATPR 40-938 at 50,209.
34 Section 88(1)(c).
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3.31 In practice, persons should apply to make a contract, arrangement or understanding
when they have not formally agreed to begin acting in accordance with the relevant
contract, arrangement or understanding. The application would effectively be for a
contract, arrangement or understanding that the parties propose to act in accordance
with if authorisation is granted.

3.32 Applicants should apply to give effect to a contract, arrangement or understanding when
they have already formally agreed to act in accordance with the relevant contract,
arrangement or understanding.35

Future and other parties

3.33 Applications for authorisation to make or give effect to contracts, arrangements or
understandings that might substantially lessen competition or constitute exclusionary
provisions may be expressed to extend to:

* persons who become party to the contract, arrangement or understanding at some
time in the future36

* persons named in the authorisation as being a party or proposed party to the contract,
arrangement or understanding.37

3.34 Authorisation (if granted) would extend to these persons.
Contracts, arrangements or understandings in similar terms

3.35 Applications to authorise proposed or existing contracts, arrangements or
understandings may be expressed to extend to other contracts, arrangements or
understandings that are in similar terms.38

3.36 Applications must state the names of the parties to existing ‘similar terms’ contracts for
which authorisation is sought and the names of parties to proposed similar terms
contracts when these names are known to the applicant.39

3.37 The ACCC may grant a single authorisation covering all the contracts, arrangements and
understandings, including those in similar terms. Alternatively, it may grant separate
authorisations for any one or more of them.40

3.38 If an authorisation is granted for a proposed contract when not all the parties are known
to the applicant, it is deemed to be subject to a condition that any party to the contract
will provide the ACCC with the names of all the parties to the contract, if requested.41
This is to ensure it can be known with certainty who has immunity at any one time.

35 However, s. 45(9) provides that the making of a contract that might substantially lessen competition or contain an exclusionary
provision does not breach s. 45(2) of the Act if it is subject to a condition preventing the relevant provisions from taking effect
unless and until authorisation is granted, and an application is made for authorisation within 14 days of making the contract.

36 Section 88(10).

37 Section 88(6).

38 Sections 88(13) and 88(15)(a). These sections also apply to applications for exclusive dealing when the exclusive dealing conduct
is required or permitted under a contract, arrangement of understanding.

39 Section 88(14)(a).

40 Section 88(13).

41 Section 88(14)(b)
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Exclusive dealing
3.39 Applications for authorisation to engage in exclusive dealing when the conduct is
expressly required or permitted under a contract, arrangement, understanding or
industry code of practice, may be expressed to extend to:
* persons who become party to the contract, arrangement, understanding or code after
authorisation is granted42
* persons named or referred to in the application as being a party or proposed party to
the contract, arrangement, understanding or code.43

3.40 Authorisation (if granted) would extend to these persons.

Fees
3.41 The fee for non-merger authorisation applications is $7500.44 A concessional fee of
$1500 is payable for additional applications if:

« there are reasonable grounds for the ACCC to believe that the first application and the
additional application relate to conduct in the same market (or closely related
markets)

« each additional application is lodged with the ACCC within 14 days of the first
application.45

3.42 The fee for an application for revocation and substitution is $2500.
3.43 The ACCC prefers fees to be paid by cheque.

Fee waivers

3.44 The Act has been amended to provide the ACCC with the discretion to waive, in whole
or in part, the lodgment fee for applications for non-merger authorisations. A fee of
$2500 is likely to apply should the ACCC decide to waive a lodgment fee in part.

3.45 Requests for the ACCC to waive a lodgment fee should be made in writing to the ACCC
before an application for authorisation is lodged. The request must include information
about the nature of the proposed application for authorisation and set out arguments
supporting the waiving of fees.

3.46 The Competition and Consumer Regulations provide that the ACCC may waive a
lodgment fee if it is satisfied that the imposition of the entire fee would impose an
unduly onerous burden on an applicant.

3.47 In considering the request, the ACCC will take into account all relevant information,
including factors such as:

* Given the applicant’s income, liabilities and assets, will the payment of the fee cause
the applicant financial hardship?

« Is the prospective applicant a not-for-profit organisation?

« If the application is to be lodged on behalf of a number of parties, is it possible for
each of these parties to contribute towards the fee?

» Does one applicant intend to lodge a number of applications for authorisation?

42 Section 88(8AA)(d).
43 Section 88(8AA)(c).

44 Schedule 1B, Competition and Consumer Regulations 1974.
45 Clause 28(6), Competition and Consumer Regulations 1974.
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3.48 If the ACCC decides to waive a lodgment fee (in whole or in part), it will advise the
applicant in writing. The applicant may rely on this advice for a period of three months.

3.49 The full lodgement fee will apply if an application for authorisation is not accompanied by
a copy of the ACCC'’s written confirmation that it will waive (in whole or in part) the
lodgement fee.

3.50 The full lodgement fee will apply if an application for authorisation is accompanied by
advice from the ACCC which has expired.

Invalid applications
3.51 An application may be invalid if:
« it is not made on the required form
« the required fee has not been paid
« required information has not been provided.

3.52 If the ACCC believes an application is invalid, it will write to the applicant informing it that
the application is invalid and provide reasons and guidance as to how it may be
remedied.

3.53 If an application is assessed as invalid within five days of it being received, the ACCC
will return the lodgment fee.

Supporting submission

3.54 Applicants must satisfy the ACCC that their application should be granted. It is therefore
important that, when applying for authorisation, an applicant also provides a supporting
submission comprehensively explaining why the application should be granted. Matters
that should be addressed in this submission are discussed in detail in chapter 5.
Further guidance is provided in the form of a checklist at the end of this chapter.

3.55 An electronic copy of the supporting submission should be provided along with a hard
copy.

Confidential information

3.56 Applicants may request that confidential information provided in support of an application
be excluded from the public register. This process is discussed in paragraph 4.60.

How to lodge an application for authorisation

3.57 Applications and supporting submissions may be lodged in person at any office of the
ACCC or by mail (see ACCC contacts).
3.58 The ACCC encourages applications to be lodged at its Canberra office because this
enables the ACCC to assess the validity of applications as soon as possible. The ACCC
prefers fees to be paid by cheque, made out to the Australian Competition and Consumer
Commission. Applications may also be lodged by email adjudication@accc.gov.au or faxed to
(02) 6243 1211. Applications lodged by email should be supported by a covering letter that
includes details of how and when the lodgment fee will be paid. Applications will not be
considered as validly lodged until the relevant fee has been paid.



214

Withdrawing applications

3.59 Applicants may withdraw their applications by writing to the ACCC at any time before the
ACCC makes its final determination.46

3.60 There is no provision to refund fees if an application is withdrawn.

3.61 The ACCC is required to keep withdrawn applications on a public register.
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4. The authorisation process

4.1 The authorisation process allows the Australian Competition and Consumer Commission
(ACCC) to assess applications in an informed, objective and transparent manner.

4.2 Given that authorisation provides immunity from the law (effectively a licence to engage in
anti-competitive conduct), the authorisation process is necessarily a thorough and
rigorous one. Applicants should not expect the granting of authorisation to be a mere
formality.

4.3 Generally, the ACCC tests applicants’ claims through an open, transparent and public
consultation process. In particular, it invites parties likely to be affected by the conduct
(such as customers, competitors, suppliers, government bodies, consumer groups and
trade organisations) to comment on applications made to the ACCC. A decision to
grant authorisation provides the applicant with immunity from legal action under the
Competition and Consumer Act 2010 not only by the ACCC but by any third party.
Therefore it is important for the ACCC to fully understand the likely impact of proposed
conduct.

4.4 Authorisation decisions made by the ACCC are also reviewable by the tribunal. It is
therefore in the best interests of all parties that the ACCC rigorously assesses
applications in the first instance.

Overview

4.5 The authorisation process begins once a valid application and a supporting submission
have been lodged and the appropriate fees paid.

4.6 Broadly, the process involves the ACCC:
« inviting interested parties to lodge written (or oral) submissions commenting on the
application and supporting submission
» meeting with the applicant and interested parties as appropriate
« inviting the applicant to lodge a written submission in response to interested party
submissions
« conducting its own market inquiries and research while consulting with interested
parties
* issuing a draft determination
« inviting written submissions in response to the draft determination, and inviting the
applicant or interested parties to call a conference so that oral submissions can be
made to a commissioner
« holding a conference, if one is called
* issuing a final determination.



216

Transparency of the authorisation process
The authorisation process is public and transparent. All submissions from the applicant and
interested parties are open to public scrutiny and are available for inspection on the public
register (except for those that are withheld on the basis of confidentiality or otherwise).
By consulting extensively with the public, the ACCC aims to ensure that it only authorises
conduct that is in the public interest.

Six-month time limit

4.7 A six-month time limit applies to the ACCC's consideration of applications for
authorisation.

4.8 The six-month time limit only applies to new applications for authorisation. It does not
apply to applications for revocation, revocation and substitution, or minor variation.

4.9 The six-month period can be extended by up to a further six months if:
» the ACCC has issued a draft determination
« the applicant agrees to the extension.

4.10 The six-month period begins when a valid application for authorisation is lodged with the
ACCC.

4.11 If a pre-decision conference is called, the six-month consideration period is increased by

the number of days between receiving the request for a pre-decision conference and
seven days after the pre-decision conference has finished.

Assessing applications within six months

4.12 A six-month time limit on the ACCC'’s consideration of authorisation applications imposes
a discipline on all those involved in the authorisation process.

4.13 To avoid delaying the start of the six-month period, applicants should ensure that their
application is valid.

4.14 The ACCC encourages potential applicants to contact the ACCC before lodging an
application form so that the requirements of a valid application can be discussed.

4.15 Once an application for authorisation is received, the ACCC will evaluate its validity and
advise the applicant if the application is considered to be invalid within five days. While
not subject to a six-month time limit, the validity of applications for revocation,
revocation and substitution, and minor variation will also be assessed within five days.

4.16 If it later becomes apparent that there are deficiencies in an application and they are not
addressed by the applicant, the application may still be considered invalid and the
ACCC may not be able to grant authorisation.

4.17 Once the six-month time period has begun, the ACCC will accept minor amendments to
an application. Any substantial change needing additional consultation may not be
accepted by the ACCC.

4.18 Consultation with interested parties will take place according to strict deadlines for the

submission of information. The ACCC will be limited in its ability to take into account

information provided after the established deadline for consultation. The ability of applicants
to respond to late information will also be limited.
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4.19 When a valid application for authorisation is received, the ACCC will set an indicative
timetable for its consideration of the application. An indicative six-month timetable is set
out below. It is for indicative purposes only. For the majority of matters, the ACCC will
be working to a tighter timetable.

4.20 A streamlined authorisation process for collective bargaining by small businesses sets a
three-month timetable for consideration.48

Indicative timetable for authorisation consideration

Without PDC* With PDC*

Weck Weck
Consultaton with the ACCC before lodging an application
14 1-4 Lodgment of application and supporting submission
ACCT assess validity of the application
Public consultation process begins
ACCC consders any request for interim authorisation
5 Closing date for submissions from interested parties
i Applicants respond ta isstes raised in the public consultation
process
712 712 ACCC assessment
13 13 Drall delermination issued
Public consultation on draft determination
15 15 Deadline to reguest a pre-decision confererce
N/A 19 Pre-decision conference held
153 23 Deadline for submissions In response to issues raised in the draft
determnztion or at the pre-decision ccnference
Applicant given cpportunity to respond to outstanding issues
20 24 24 28 Applicant's respense to outstanding issucs
ACCC assessment
25 29 Final determrination issued

*PDC: pre-decision canfarence.

Steps in the authorisation process

Inviting written submissions from interested parties
4.23 The Australian Competition Tribunal has stated that:
At the first stage of consideration of an application for authorisation
any person may make a submission, whatever their interest.49
4.24 In practice, applicants should include in their supporting submission a list of persons they
consider could be interested parties. The ACCC is likely to add to this list.

48 See Streamlined collective bargaining for small business, available from the ACCC website (www.accc.gov.au).
49 Re Alliance Agreement—application by PK Wakeman (1999), ATPR 41-675 at 42,637.
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4.25 The ACCC then writes or emails, usually within the first week of receiving an application,
to interested parties inviting written submissions. Generally, this letter:

« outlines the conduct proposed for authorisation and the public benefit and public
detriment the applicant claims will flow from that conduct

* invites parties to comment on these claims
« often identifies specific issues that the ACCC wants interested parties to address
« nominates an ACCC contact officer for the application

« requests submissions by a specified date, usually between two and four weeks from
the date of the letter depending on the complexity of the application.

4.26 A copy of the application and supporting submission is usually attached to the letter. The
application and supporting submission will also be available from the ACCC website by
following the public registers and authorisations links.

4.27 A copy of the letter to interested parties is sent to the applicant.

4.28 Any other person who becomes aware of an application, but who was not written to, may
lodge a submission. A copy of the relevant authorisation application and applicant’s
supporting submission can be obtained from the ACCC website.50

4.29 The ACCC takes all submissions received into account.51 However, in complying with
the six-month timeframe described earlier, the ACCC is unlikely to significantly extend
deadlines for lodging submissions. The ACCC may be limited in its ability to take into
account information provided after the established deadline for consultations. The
ability of applicants to respond to late information will also be limited.

How to lodge a submission

4.30 Submissions should be lodged electronically if possible (even if a hard copy is also
lodged). Submissions should be emailed to adjudication@accc.gov.au and copied to
the nominated contact officer.

4.31 If electronic lodgment is not possible, submissions may be lodged by mail. Submissions
should be sent to:

General ManagerAdjudication BranchGPO Box 3131Canberra ACT 2601

4.32 Interested parties may ask that confidential information provided in a submission be
excluded from the public register. This is discussed further in paragraph 4.60.

Response from applicant

4.33 The ACCC forwards all public submissions from interested parties to the applicant for a
response by a specified date. Responses received from applicants after the specified
date may not be able to be taken into account to the same extent as if they had been
lodged on time.

50 Section 89(2) requires the ACCC to publicise the receipt of an application ‘in such manner as it thinks fit".
51 Section 90(2).
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Draft determination

4.34 The ACCC issues a written draft determination stating whether it proposes to grant
authorisation.52 In practice, the draft determination comprises:

» The reasons for the ACCC's proposed decision. This part usually consists of a series
of chapters which:
« detail the conduct for which authorisation is sought
« outline the applicant’s submission(s) in support of the application
« outline interested parties’ submissions
» outline the relevant authorisation test
* provide an evaluation of the public benefit and public detriment that the ACCC
considers flow from the conduct, and set out the ACCC's conclusion on whether
the authorisation test was met (and if not, whether any conditions can be
imposed to ensure that the test is met).
« A final chapter containing the formal draft determination stating whether the ACCC
proposes to grant authorisation, and whether any grant is subject to conditions.

4.35 The ACCC sends copies of draft determinations to the applicant and interested parties. It
invites applicants and interested parties to lodge written submissions responding to the
draft determination, and provides an opportunity to call a conference.

4.36 The Australian Competition Tribunal has stated that:

Once the draft determination is published the Commission is
required to invite submissions only from the applicant and persons
whose interest is ‘real and substantial’ (although this is not to say
that in a particular case the Commission may not extend the
invitation more widely to anyone who has made a submission,
without strictly applying a ‘real and substantial’ test).53

4.37 Written submissions are requested by a specified date. This date may be extended if a
conference is called (see paragraph 4.51).

4.38 A copy of the draft determination is placed on the public register and on the ACCC
website.

Calling a conference

4.39 The ACCC's letter inviting applicants and interested parties to call a conference will
nominate a date by which this must be done. Requests for a conference must be made
in writing by that date. The Competition and Consumer Act does not allow the ACCC to
extend this deadline.54 Parties calling a conference should state why they consider
themselves to have a real and substantial interest in the application.55

52 Section 90A(1).

53 Re Alliance Agreement—application by PK Wakeman (1999), ATPR 41-675 at 42,637.

54 Section 90A(2) requires the ACCC to nominate a date (not being a date before the date the ACCC wrote to interested parties and
the applicant). This date will usually be the date of the letter to interested parties. A conference must be called within 14 days
of this date.

55 Section 90A(12) defines ‘interested persons’ as those who have notified the ACCC in writing that they (or an unincorporated

association of which they are members) claim to have an interest in the application, and the ACCC considers that this interest is real

and substantial.
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If a conference is not called

4.40 If a conference is not called by the date specified by the ACCC, the Act allows it to issue
a final determination.56 The ACCC usually allows a period of between two and four
weeks for the applicant and interested parties to lodge submissions in response to a
draft determination (depending on the complexity of the matter).

Holding a conference
4.41 If a conference is called, it must be held no later than 30 days after the date nominated
for calling the conference.57
4.42 The ACCC writes to the applicant and interested parties to:
« inform them of the date, time and location of the conference58
« outline conference procedures
« ask that they notify the ACCC if they wish to attend the conference

« ask that, if a business or organisation is to be represented by more than one person, it
nominates a chief spokesperson

« ask that they provide a brief outline of any issues they intend to raise

« ask for contact details to allow notification of any late changes to conference
arrangements.

4.43 Conferences are chaired by a commissioner.59 They may be attended by the applicant,
interested parties and any other person whose attendance is considered appropriate by
the ACCC. Attendees may have other persons (e.g. legal advisers) present to assist,
but they are not entitled to participate in the conference.60

4.44 Generally, the purpose of a conference is to allow the applicant and interested parties to
make oral submissions to a commissioner. While the commissioner may question
attendees, they will not engage in debate about the merits of the draft determination.

4.45 Conferences are conducted informally. After a short introduction from the chairing
commissioner, the party who called the conference is usually invited to give an opening
statement. The other interested parties are then invited to speak. Finally, the applicant
is invited to respond to the comments of interested parties.

4.46 The ACCC may then identify a number of specific issues it seeks further comment on.
Usually attendees will be invited to comment on these issues in the order that opening
statements were made. The chairing commissioner may then ask if any attendees have
any final statements to make.

4.47 The commissioner will end the conference when all attendees have had a reasonable
opportunity to express their views.61 In practice, it is rare for conferences to last for
more than half a day.

56 Section 90A(5).
57 Section 90A(6).
58 Section 90A(6).
59 This commissioner must have participated in the preparation of the draft determination—see s. 90A(7)(a).

60 Sections 90A(7)(b) and 90A(7)(c). Corporations may be represented by directors, officers or employees— see s. 90A(7)(b).
61 Section 90A(9)(b).
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4.48 Persons who use insulting language or otherwise disrupt the conference may be
excluded from the conference.62

4.49 The ACCC must take oral submissions made at a conference into account.63 To
facilitate this, the ACCC prepares a record of conference discussions.64 This record is
not a verbatim record of attendees’ statements. Rather, it records the issues they
raised. The conference record is sent to interested parties and placed on the public
register.

4.50 The ACCC does not circulate draft conference records to attendees for comment. The
ACCC will not amend a conference record at the request of an attendee, although it
may place submissions received from attendees who consider that the record is
inaccurate on the public register.

Final written submissions following a conference

4.51 The ACCC may issue a final determination at any time after a conference finishes.65
However, in practice, it usually invites interested parties to lodge final written
submissions on the application.

Final determination

4.52 The typical structure of an ACCC final determination mirrors that of a draft determination
(see paragraph 4.34).66

4.53 The ACCC sends a copy of the final determination to the applicant and all other
interested parties. A copy is placed on the public register. Copies are published by
commercial legal reporting services as well.

Commencement of final determinations

4.54 ACCC determinations come into force on the day specified in the determination. This
date may not be earlier than 21 days after the determination is issued. Should an
application to review the determination be made to the tribunal before the 21-day
period expires, the commencement is deferred pending a decision of the tribunal.67 If
the application to the tribunal is subsequently withdrawn, the ACCC determination
takes effect on the day the application is withdrawn.68 The role of the tribunal is
discussed in chapter 9.

Public register

4.55 The authorisation process should be as open and transparent as possible, particularly so
that claims made by those supporting an application can be tested and interested
parties have the opportunity to put their views

62 Section 90A(9)(a).

63 Section 90A(11).

64 Section 90A(8).

65 Section 90A(11).

66 A copy of a final determination, which is certified to be a true copy by a person so authorised by the ACCC, shall be received in all
courts as evidence of the determination—see s. 165(4).

67 Competition and Consumer Regulations 1974, r. 20(1)(b).

68 Section 91(1A).
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4.56 The Competition and Consumer Act requires the ACCC to keep a public register
containing the following documents:

« applications for authorisation, minor variations, revocation and revocation and
substitution, as well as ACCC proposals for the revocation and revocation and
substitution of authorisations69

» submissions from applicants and interested parties (oral or written)
« draft determinations

« records of conferences70

« records of meetings held with applicants or interested parties

« final determinations.71

4.57 The register is open for public inspection at any ACCC office72, but a few days’ notice
may be needed to ensure the relevant documents are available in a particular office.
The ACCC will, on request, provide copies of documents on the public register.73 The
regulations set a fee of $1 per page.74

ACCC website

4.58 Key documents are also available free of charge from the ACCC website
(www.accc.gov.au).

4.59 The ACCC website contains copies of:

« all applications for authorisation, minor variations, revocation and revocation and
substitution, along with the applicant’s supporting submission(s)

« ACCC proposals for the revocation and revocation and substitution of authorisations
« all substantive interested party submissions
» ACCC decisions and key correspondence.

Dealing with confidential information

4.60 Applicants and interested parties providing information for an authorisation application
may ask that the information, or parts of it, be excluded from the relevant public
register.

4.61 Under the Competition and Consumer Act, when a claim to exclude information from the
public register is made, the ACCC must exclude the information if it contains details of:

« secret formulas or process
« the cash consideration offered for the acquisition of shares or assets
« the current manufacturing, producing or marketing costs of goods or services.75

4.62 The ACCC also has the discretion, under the Act, to exclude material from the public
registers, either because of the confidential nature of the material76 or for any other
reason77, such as where the ACCC considers there may be certain sensitivities.

69 Under s. 89(3) the register must include applications that have been withdrawn or ACCC proposals that have been abandoned.
70 And certificates required under s. 90A(9).

71 Section 89(4).

72 Section 165(1)(a).

73 Section 165(1)(b).

74 Competition and Consumer Regulations, r. 28(1). An additional $10 is payable for a copy certified to be a true copy by an officer so
authorised by the ACCC—r. 28(2).

75 Section 89(5A)(a).

76 Section 89(5A)(b).
77 Section 89(5D).
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How to request exclusion of information from the public register

4.63 The Competition and Consumer Regulations outline what parties need to do if they want
information to be excluded from the public register.

4.64 The regulations state that if such a request is made for a whole document or parts of a
document, the words ‘Restriction of Publication Claimed’ should appear in red writing
near the top of each page.78 When a request is made for exclusion for part of the
document, the regulations state that the words ‘Restriction of Publication of Part
Claimed’ should appear in red near the top of the first page and the part of the
document for which exclusion is requested should also be clearly marked in red. If the
claim is for a document longer than five pages, a description of the whereabouts of the
parts for which exclusion is requested should be provided.79

4.65 The ACCC asks that applicants provide a full copy of the document, and a public register
version (with those parts the applicant is seeking to have excluded masked or
removed).

4.66 Applicants should remove headers claiming ‘Confidential communication’ from
documents (e.g. emails and faxes) unless they contain information the applicant wants
excluded from the public register. If the information is not confidential and the header
cannot be removed, parties should clearly state at the beginning of correspondence
provided to the ACCC that exclusion from the public register is not requested.

4.67 Applicants and interested parties requesting exclusion from the public register must do
so when they submit the information to the ACCC.80 Reasons must be provided in
support of a request for exclusion.

How does the ACCC assess exclusion requests?

4.68 Information subject to a request for exclusion will be excluded from the public register
while the ACCC assesses the request.81

4.69 The ACCC aims to respond to requests within three to five business days. The ACCC'’s
ability to provide a prompt response is greatly enhanced if requests are limited to
information that is genuinely confidential, if confidential information is clearly marked
and if claims are accompanied by a detailed explanation of why exclusion is being
sought.

4.70 When the ACCC agrees to a request, the information will be excluded from the relevant
public register. This information may still be used by the ACCC under its powers,
generally under the Competition and Consumer Act.

4.71 If the ACCC denies a request because the claim is not accompanied by sufficient
justification or because it considers that the information is not confidential in nature, the
ACCC will inform the relevant party of its decision.82 If the ACCC denies a request, the
information for which exclusion was requested will be considered to be withdrawn from
the ACCC's consideration—unless the party advises the ACCC that it wishes to
withdraw or amend the claim. As a general rule, the ACCC will allow the party one or
two business days to respond.

78 Regulation 24(1)(a), Competition and Consumer Regulations.
79 Competition and Consumer Regulations. r. 24(1)(b).
80 Section 89(5).

81 Section 89(5E).
82 Section 89(5B).
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4.72 Applicants should be aware that any claim for exclusion of information required by the
forms for an authorisation that is refused by the ACCC may affect the validity of an
application. Generally speaking, the ACCC will not accept requests from applicants to
exclude information that is necessary to identify the conduct or arrangements for which
immunity is sought.

4.73 A checklist for requests to exclude information claims is provided in the ACCC
publication, Guidelines for excluding information from the public register for
authorisation and notification processes, which is available free online at
www.accc.gov.au.

Exclusion from the public register and Freedom of Information requests

4.74 Parties should be aware that a decision to exclude information from the public register
does not provide any broader ‘confidentiality’ protection.

4.75 An ACCC decision to exclude information from the public register cannot also constitute
a decision by the ACCC to deny access to the document under the Freedom of
Information Act 1982. This is because the ACCC may only make a decision under the
FOI Act once it has received a request for access to the relevant document. It cannot
pre-determine that access to particular documents should be denied.

4.76 However, the ACCC may not grant FOI requests to access documents that it is satisfied
are ‘exempt’ documents. Grounds for the ACCC deciding that a document is ‘exempt’
include where:

« it relates to the commercial or professional affairs of a person or organisation and

« disclosing the document could reasonably be expected to unreasonably affect that
person or organisation in respect of their lawful commercial or professional affairs,
or prejudice the future supply of information to the ACCC in administering the
Competition and Consumer Act and the authorisation process.83

4.77 When the ACCC receives a request for documents about the commercial or professional
affairs of a person or business, the FOI Act also requires the ACCC, where practical, to
consult with the person or business before deciding to grant or deny the request.84

4.78 Further, the ACCC may be obliged to release documents excluded from the public
register as part of court or tribunal processes. In these circumstances, a court or
tribunal will consider the appropriateness of imposing a confidentiality regime.

Confidentiality and statements of reasons

4.79 Under the Administrative Decisions (Judicial Review) Act 1977, when the ACCC
receives a request for a statement of reasons for a decision, it is not required to
disclose business information supplied to it in confidence.85

Provision of documents to applicants

4.80 Applicants for authorisation, minor variation, revocation or revocation and substitution
can request the ACCC to provide them with a copy of all documents that tend to
establish the applicant’s case (other than documents prepared by an officer or
professional adviser of the ACCC).86 A fee of $1 per page applies.87

83 Freedom of Information Act, s. 43(1)(c).
84 ibid., s. 27(1).
85 Administrative Decisions (Judicial Review) Act 1977, s. 13A.

86 Section 157(1).
87 Regulation 28(1), Competition and Consumer Regulations. An additional $10 is payable for a copy certified to be a true copy by an
officer so authorised by the ACCC; r. 28(2).
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5. When will the ACCC grant authorisation?

5.1 The Act specifies when the Australian Competition and Consumer Commission (ACCC)
may grant authorisation. Broadly, conduct may be authorised if the public benefit
outweighs any public detriment.

The tests

5.2 The Act contains different tests for authorising different types of conduct. The two different
tests are as follows:

« The ACCC may not grant authorisation for the making or giving effect to proposed or
existing contracts, arrangements or understandings that might contain cartel
provisions, might substantially lessen competition or involve exclusive dealing (other
than third line forcing) unless it is satisfied in all circumstances that the agreement
or conduct:

« is likely to result in a public benefit that outweighs the likely public detriment
constituted by any lessening of competition (the first test).88

« The ACCC may not grant authorisation to proposed exclusionary provisions (primary
boycotts), secondary boycotts, third line forcing and resale price maintenance
unless it is satisfied in all the circumstances that the proposed provision or proposed
conduct:

« is likely to result in such a benefit to the public that the provision should be
permitted to be made or the conduct should be allowed to take place (the second
test).89

5.3 The Act also sets out that when considering what constitutes public benefits in the case of
an application for authorisation of an acquisition that occurs outside Australia, the
following must be regarded as public benefits:

« a significant increase in the real value of exports

« a significant substitution of domestic products for imported goods.

5.4 In assessing an application for authorisation of an acquisition that occurs outside
Australia, the ACCC must also take into account all other matters relevant to the
international competitiveness of any Australian industry.90

5.5 The tests are reproduced in full at the end of this chapter.

88 Sections 90(5A), 90(5B), 90(6) and 90(7). This test also applies to applications for authorisation of proposed covenants that
substantially lessen competition. The test for granting applications for authorisation for existing agreements also requires that
public benefit and public detriment that has resulted from the agreement be taken into account.

89 Sections 90(8)(a), 90(b) and 90(9). The test for granting applications for authorisation for existing exclusionary provisions is the
same except that public benefit that has resulted from the agreement is also taken into account—see s. 90(8)(b).

90 Section 90(9A).
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The same test in practice

5.6 The Australian Competition Tribunal has interpreted the second test to mean that
authorisation may not be granted unless the conduct in question is likely to result in a
public benefit that outweighs any likely public detriment. In contrast, only public
detriment constituted by a lessening of competition is relevant to the first test.91

5.7 For many authorisations, the only likely detriments are those constituted by a lessening of
competition. In these circumstances there is no difference between the two tests for the
purposes of the ACCC'’s assessment.

5.8 The ACCC believes the phrase ‘constituted by a lessening of competition’ should not be
interpreted narrowly. Some detriments may not at first appear to result from a lessening
of competition but on closer inspection it becomes apparent that there is a direct link.

5.9 The tribunal has also stated that for the first test:

[the] fact that the only public detriment to be taken into account is
lessening of competition does not mean that other detriments are
not to be weighed in the balance when a judgment is being made.
Something relied upon as a benefit may have a beneficial, and also
a detrimental, effect on society. Such detrimental effect as it has
must be considered in order to determine the extent of its beneficial
effect.92

5.10 Consequently, when applying either test, the ACCC can take all public detriments likely
to result from the relevant conduct into account either by looking at the detriment side
of the equation or when assessing the extent of the benefits.

The concepts of public benefit and public detriment
5.11 Public benefit is not defined in the Act. However, the tribunal has defined it to be:

... anything of value to the community generally, any contribution to
the aims pursued by the society including as one of its principal
elements (in the context of trade practices legislation) the
achievement of the economic goals of efficiency and progress’.
Plainly the assessment of efficiency and progress must be from the
perspective of society as a whole: the best use of society’s
resources. We bear in mind that (in the language of economics
today) efficiency is a concept that is usually taken to encompass
‘progress’; and that commonly efficiency is said to encompass
allocative efficiency, production efficiency and dynamic efficiency.93

5.12 The tribunal noted in its decision on the VFF Chicken Meat Growers’ authorisation that it
had previously taken a broad view of what is a benefit, stating that:

...they have been taken to include anything which...increases...the
well-being of members of society...Particular emphasis is placed on
positive...consequences for the achievement of the goal of
maximising economic efficiency (including dynamic efficiency
leading to economic progress).94

91 Australian Association of Pathology Practices Incorporated (2004), ATPR 41-985 at 48,549-550. This view was supported in Re
VFF Chicken Meat Growers’ Boycott Authorisation (2006), AcompT 9 at paragraph 67.

92 Re Association of Consulting Engineers, Australia (1981), ATPR 40-2-2 at 42,788. See also Media Council case (1978), ATPR 40-
058 at 17,606, and Application of Southern Cross Beverages Pty. Ltd, Cadbury Schweppes Pty Ltd and Amatil Ltd for review
(1981), ATPR 40-200 at 42,763 and 42,766.

93 Re 7-Eleven (1994), ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012, at
17,242,

94 Re VFF Chicken Meat Growers’ Boycott Authorisation (2006), AcompT 9 at para. 75.
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5.13 Public detriment is also not defined in the Act. The tribunal has defined it as:

... any impairment to the community generally, any harm or damage
to the aims pursued by the society including as one of its principal
elements the achievement of the goal of economic efficiency...95

5.14 As such, public detriment is essentially the opposite of public benefit. For convenience,
the discussion below refers to economic and non-economic public benefits. However,
the same principles apply to public detriment. Public detriment is discussed further at
paragraph 5.85.

Economic public benefits

5.15 Economic public benefits result from improved economic efficiency. As stated at
paragraph 5.11, economic efficiency has three aspects:

« Productive efficiency relates to the production of goods and services using the most
cost-effective means. For example, the achievement of economies of scale may
increase productive efficiency.

« Allocative efficiency relates to the optimal level of resources being employed in a
market at a given time. When allocative efficiency is achieved, because of the
responses of firms to market signals, the socially optimal mix and level of output will
be produced and allocated through sales and purchases to those parties who most
value the relevant products. Allocative efficiency is reduced when there is market
failure—for example, if producers have market power, they may reduce the quantity
of production to increase the price. Similarly, agreements between competitors
about price will ordinarily distort market outcomes.

» Dynamic efficiency is a less precisely defined term. It generally refers to the economically
efficient use of resources over time—incorporating innovation and responses to changes in
the market. Arrangements that provide incentives for efficient investment in research and
development will promote dynamic efficiency.

Treatment of efficiencies as public benefits

The ACCC considers all efficiency gains constitute public benefits. In determining how much weight
to place on particular efficiency gains in assessing an application for authorisation, the ACCC
will take account of the following:

« Has the applicant provided sufficient evidence to support a claim that efficiency gains are of a
particular size?

« Is the achievement of the efficiency gains sufficiently certain? In particular, gains expected to
be achieved a number of years after the conduct starts would be given less weight to reflect
the inherent and underlying uncertainty.

« Are the efficiency gains likely to be offset (partially or even fully) by efficiency losses—for
example, from productive efficiency losses, flowing from a reduction in competitive pressures
in the market (i.e. ‘x-inefficiency’)?

« Should the efficiency gains be given less weight due to the limited breadth, scope or the
nature of beneficiaries? (See discussion from paragraph 5.21 on public benefit standard.)
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Non-economic public benefits

5.16 The proposition that a benefit is a public benefit ultimately relies on a value judgment.
However the value judgment is often uncontroversial. For example, improving public
safety is a public benefit, as it is uncontroversial that the community values the safety
of its members. Another example would be protecting the environment.

5.17 Sometimes the value judgment is less obvious. For example, the:

* Homeworkers’ Code of Conduct96 authorisation was for an industry code of conduct
seeking to ensure that garment sewers who work from home received the terms and
conditions available under the relevant industrial award. The public benefit accepted
was an improvement in the working conditions of clothing workers.

» Abbott Australia97 authorisation was for an industry code restricting the marketing
and advertising of infant formula (based on a United Nations convention). The
ACCC accepted that infant formula marketing undermined the decision of women to
breastfeed. The code generated a public benefit by preventing such marketing from
occurring.

» Speedo Knitting Mills98 authorisation was for an arrangement under which Speedo
would sponsor the Amateur Swimming Union of Australia as long as it had exclusive
rights to ASUA swimming competitions (e.g. swimmers would wear only Speedo
swimmers, only Speedo would be advertised at the competition and so on). The
ACCC accepted that the sponsorship would generate a public benefit by promoting
sport.

5.18 The ACCC will be more likely to accept that a claimed non-economic benefit is a public
benefit when the applicant’s submission, interested party submissions and any other
relevant evidence indicate that the community broadly supports this proposition.
Limited opposition would not necessarily defeat a claim. Community views may also
change over time, meaning that public benefits accepted in one authorisation might not
be accepted in a later matter.

5.19 The ACCC recognises that some benefits presented as ‘non-economic’ public benefits
may actually remedy market failures. For example, an authorisation application from
Refrigerant Reclaim Australia99 was for a levy on the sale of refrigeration and air-
conditioning products to fund a scheme to reduce the greenhouse gases emitted from
such products when they are repaired, scrapped or go into landfill. The levy covered
the cost of removing and appropriately disposing of the refrigerant gases from the
products before they are repaired or scrapped. This application claimed to generate
environmental public benefits. However, it could also have been framed as addressing
a market failure if environmental costs were not factored into the costs of producing
refrigeration and air-conditioning products.

5.20 Similarly, industry codes requiring businesses to comply with certain standards might
address a potential for market failure when consumers are unable to assess the quality
of a good or service. However, applications are often framed as claiming that an
industry code protects the public from, for example, dangerous products or unethical
behaviour.100 Either way of framing an application is acceptable.

96 A90722-725, determination, 31 July 2000.
97 Abbott Australia (1992), ATPR (Com), 50-123.
98 Speedo Knitting Mills (1981), ATPR (Com), 50-016.

99 Refrigerant Reclaim Australia, final determination, 7 May 2003.
100 See, for example, Australian Tyre Dealers and Retreaders Association (1994), ATPR (Com), 50-162, under which tyre re-treaders
were to adhere to certain operational practices, including a code of practice to promote public safety.
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Public benefit standard

5.21 A longstanding issue is whether benefits—particularly cost savings from increases in
productive efficiency from conduct proposed for authorisation—need to be passed
through to consumers as lower prices to constitute a public benefit.

5.22 Some tribunal statements arguably limit the circumstances when increases in productive
efficiency that do not flow through to consumers constitute public benefits.101 Other
tribunal statements suggest a wider understanding of public benefit.102

5.23 In VFF Chicken Meat Growers the Australian Competition Tribunal stated that:

The Tribunal previously has adopted...a definition of ‘the public’
which would include all members of society in all their roles—for
example as investors, shareholders or workers as well as
consumers and also people incidentally affected by market
outcomes. Moreover, it also has taken the view that, by and large,
there should be no difference in the weight attached to the benefits
... irrespective of who are the beneficiaries ...103

5.24 The Australian Competition Tribunal stated for the Qantas Airways authorisation that the
question of whether a benefit is a public benefit should be directed towards:

... the extent to which the benefit has an impact on members of the
community, that is society. Does it fall into the category of “anything
of value to the community generally”?

It follows that cost savings achieved by a firm in the course of
providing goods or services to members of the public are a public
benefit which can and should be taken into account ... where they
result in pass through which reduces prices to final consumers, or in
other benefits, for example, by way of dividends to a range of
shareholders or being returned to the firm for future investment.104

5.25 When describing its approach to public benefit analysis in Qantas, the tribunal noted it
‘... should not be seen as a new development in the jurisprudence of authorisation’.105

5.26 Consistent with the tribunal’s approach, the ACCC considers that cost savings arising
from increases in productive efficiency constitute public benefits, as the community at
large has an interest in resource savings because these savings are released for use
elsewhere in the economy.

5.27 The tribunal described its approach to public benefit analysis in Qantas Airways as ‘a
form of the total welfare standard’, stating that:

... whilst the Tribunal does not require that efficiencies generated by
a merger or set of arrangements necessarily be passed on to
consumers, it may be that, in some circumstances, gains that flow
through only to a limited number of members in the community will
carry less weight.106

101 See, for example, Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012, at 17,242; Re Rural Traders Co-
operative (WA) Ltd (1979), ATPR 40-110 at 18,123; Howard Smith Industries Pty Ltd (1977), ATPR 40-023, at 17,334; Re
Queensland Independent Wholesalers Ltd (1995), ATPR 41-438 at 40,928; and Re Alliance Agreement—application by PK
Wakeman (1999), ATPR 41-675 at 42,636.

102 See Qantas Airways Ltd (2004), ACompT 9 at pp. 44-52; Australian Performing Rights Association (1999), ATPR 41-701 at
42,985; and Re Queensland Independent Wholesalers Ltd (1995), ATPR 41-438 at 40,965.

103 Re VFF Chicken Meat Growers’ Boycott Authorisation (2006), AcompT 9 at para. 75.

104 See Qantas Airways Ltd (2004), ACompT 9 at p. 51.

105 ibid.

106 See Qantas Airways Ltd (2004), ACompT 9 at p. 50.
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5.28 The tribunal also stated that the relevant question was:

[W1lhat weight should be given to that benefit, having regard to its
nature, characterisation and the identity of the beneficiaries of it.107

5.29 The term ‘total welfare standard’ has a variety of uses and meanings in economic and
legal literature. To avoid any potential confusion, the ACCC proposes to refer to the
approach taken by the tribunal in Qantas Airways as the application of a ‘public benefit
standard’. The ACCC will apply a public benefit standard when determining the weight
to be given to productive efficiency savings in considering authorisation applications.

5.30 The tribunal in Qantas Airways referred to whether benefits ‘are of value to the
community generally’ when determining whether benefits are public benefits. The
ACCC considers the same principle applies to the weight to be given to a public
benefit—that is, how much weight does society consider should be attached to a public
benefit. Of particular interest will be the number and identity of the proposed
beneficiaries.

5.31 The ACCC will assess community views on this issue by referring to the applicant’s
submission, interested party submissions, and any other relevant evidence.

5.32 The ACCC considers the application of a public benefit standard represents a natural
evolution of the ACCC's approach, informed by tribunal determinations.

Assessing authorisation applications

5.33 This part examines the ACCC's approach to assessing public benefit and detriment in
particular applications. It assumes that particular benefits or detriments would, if
demonstrated to exist on the facts, constitute public benefits or detriments as defined in
paragraph 5.11 of this chapter.

Applicants must satisfy the ACCC

5.34 It is for applicants to satisfy the ACCC that authorisation should be granted. The tribunal
has stated that:

The onus is upon the applicant to satisfy the Tribunal that there is
sufficiently substantial public benefit to outweigh the detriment,
especially any anti-competitive detriment, and so justify
authorization. Given the value placed upon the promotion and
preservation of competition by the Act as a whole, it is a heavy
onus.108

5.35 Generally, the evidentiary burden on applicants to prove the existence of a public benefit
increases with the level of public detriment. Consequently, the evidentiary burden on
applicants wishing to engage in conduct that is less likely to affect competition would be
lower than that for an applicant wishing to engage in conduct that would generate
substantial detriment.

5.36 In practice, this means an applicant for authorisation has to provide evidence of
significant public benefit when applications are considered (at least initially) likely to
generate substantial public detriment. Applicants would need to:

« initially provide comprehensive and detailed submissions in support of their
application

« respond fully to all issues raised by interested parties or the ACCC during the
authorisation process.

107 See Qantas Airways Ltd (2004), ACompT 9 at p. 51.
108 Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012, at 17,244.
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5.37 In the context of applying the test at s. 90(8)109 of the Act, the tribunal commented that
‘something more than a negligible benefit is required before the power to grant
authorisation can be exercised.’110

Future with and without test

5.38 A benchmark must be established against which to identify and weigh public benefit and
detriment claims. As the tribunal has stated:

In weighing relevant public benefits and detriments, the Tribunal
must compare the position which would or would be likely to exist in
the future, on the one hand if authorisation were to be granted, and
on the other hand if it were absent.111

5.39 The ACCC determines the future without the authorisation—the counterfactual—on a
case-by-case basis. The tribunal has stated that:

That does not mean that we prophesy the future. As QCMA
expressed the point:

We are to be concerned with probable effects rather than with
possible or speculative effects. Yet we accept the view that the
probabilities with which we are concerned are commercial or
economic likelihoods which may not be susceptible of formal proof.
We are required to look into the future but we can be concerned
only with the foreseeable future as it appears on the basis of
evidence and argument relating to the particular application.112

5.40 Under this test, the ACCC will usually assume that the conduct for which authorisation is
sought will not be engaged in without authorisation. Exceptions include when
authorisation is sought for complex conduct—for example, industry codes of conduct—
when it is clear that only some aspects of the conduct risk breaching the Act. Where
these aspects of the conduct are severable from the rest, the rest are likely to be
assumed to continue without authorisation (although ideally applicants should only
seek authorisation for those aspects of their conduct that might risk breaching the Act).

Market definition

5.41 This section outlines the basic principles of market definition. The ACCC publication,
Merger guidelines, contains a comprehensive discussion of this topic.113

5.42 It will usually be helpful to define the markets affected by conduct proposed for
authorisation to specifically assess the level of public detriment from any lessening of
competition.

5.43 However, depending on the circumstances, the ACCC may not need to comprehensively
define the relevant markets as it may be apparent that a net public benefit would or
would not arise regardless of the scope of the market.

109 The test at s. 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it should be allowed to
take place.

110 Re Application by Michael Jools, President of the New South Wales Taxi Drivers Association (2006), ACompT 5 at para. 22.

111 Australian Performing Rights Association (1999), ATPR 41-701 at 42,936. See also, for example, Australian Association of

Pathology Practices Incorporated (2004), ATPR 41-985 at 48,556; and Re Media Council of Australia (No. 2) (1987), ATPR
40-774 at 48,419.

112 Re Queensland Independent Wholesalers Ltd (1995), ATPR 41-438 at 40,960-961. See also Queensland Co-operative Milling
Association Ltd (1976), ATPR 40-012 at 17,243.
113 ACCC, Merger guidelines, June 1999, pp. 31-42. This publication is available free online (www.accc.gov.au).
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5.44 Section 4E of the Act provides that the term market ‘includes a market for those goods
and services and other goods and services that are substitutable for, or otherwise
competitive with, the first-mentioned goods or services’. Market definition identifies the
sellers and buyers who effectively constrain the price and output decisions of the firms
engaged in the conduct for which authorisation is sought.

5.45 Substitutability may be thought of by asking the question: What would be the responses
on the demand side and the supply side to a relatively small percentage increase in the
price of the good or service? The tribunal has stated that:

A market is the area of close competition between firms or, putting it
a little differently, the field of rivalry between them ... Within the
bounds of a market there is substitution—substitution between one
product and another, and between one source of supply and
another, in response to changing prices ... It is the possibilities of
such substitution which set the limits upon a firm’s ability to ‘give
less and charge more’. Accordingly, in determining the outer
boundaries of the market we ask a quite simple but fundamental
question: if the firm were to ‘give less and charge more’ would there
be, to put the matter colloquially, much of a reaction?114

5.46 The boundaries of the relevant market are a question of degree. The tribunal stated that:
... all competition or substitution does not cease at the outer
boundaries of the market; the economy as a whole is a network of
substitution possibilities in consumption and production; competition
is a matter of degree.115
5.47 A market has four dimensions:
* product
« geographic
« functional
* time.

5.48 The process of establishing the market boundaries starts with the product and
geographic areas where the good or service is supplied. These are then extended in
product, geographic and functional space to include all those sources, and potential
sources, of close substitutes.

5.49 On the demand side the ACCC will examine which goods or services consumers
consider are close substitutes and which geographic sources of supply they consider to
be substitutable. If, in the event of a small but significant price rise for the applicant’s
goods or services, some (but not necessarily all or even most) consumers would switch
to these alternatives, these products and sources of supply will be included in the
relevant market.

5.50 On the supply side the ACCC will consider which suppliers could, without significant
investment, switch their production or distribution facilities to supply a substitute
product to that supplied by the applicant, or switch from supplying another geographic
area to that supplied by the applicant. If, in the event of a small but significant price rise
for the applicant’s goods or services, these suppliers could find it in their economic
interest to switch their supply, these suppliers will be included in the relevant market.

5.51 Delineation of the relevant functional market requires identification of the vertical stages
of production and/or distribution which comprise the relevant arena of competition.

114 Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012 at 17,247.
115 Re Tooth & Co Ltd (1979), ATPR 40-113 at 18,196-197.
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5.52 The time dimension of the market refers to the period over which substitution possibilities
should be considered. The tribunal has stated that:

It is plain that the longer the period allowed for likely customer and
supplier adjustments to economic incentives, the wider the market
delineated. In our judgement, given the policy objectives of the
legislation, it serves no useful purpose to focus attention upon a
short-run transitory situation. We consider we should be basically
concerned with substitution possibilities in the longer run.116

5.53 To define the relevant markets for analysis of an authorisation application, the ACCC will
consider substitution possibilities over the longer term (but still in the foreseeable
future) that will effectively constrain the exercise of significant market power by the
applicant. This means that the notion of ‘longer term’ is likely to be applied in terms of
the timeframe for implementation of capital investment/expansion decisions, rather than
the common economic meaning of ‘longer term’, which is linked to the productive
economic life of capital plant.

5.54 The functional dimension of the market refers to the stage of the production process
relevant to the goods and services under analysis. For example, a product may be sold
to final consumers at a retail functional stage or it may be sold from one manufacturer
to another at a wholesale functional stage of production. Market definition considers
both the substitution possibilities at the relevant functional stage as well as broader
alternative goods and services that are produced across a range of functional stages.
On the latter, for example, a vertically integrated producer may constrain the behaviour
of a firm at the wholesale level (even though the integrated producer may make no
wholesale sales) if final consumers can substitute between the relevant products at the
retail level.

Measuring public benefit and detriment

5.55 It can be difficult to put a precise numerical value on benefits and detriments. Generally,
the ACCC quallitatively assesses authorisation applications. In the Queensland Co-
operative Milling Association (QCMA) case, the tribunal stated that:

The benefit ... need not, it is plain, be necessarily capable of
quantitative assessment; but it should be sufficiently definable—
have sufficient substance—as to permit some factual judgment of its
relative importance.117

5.56 In practice, a qualitative assessment involves making a judgment about the existence
and size of the public benefit and detriment based on a set of indicators derived from:

« The facts of the application.

« If relevant, the application of economic principles. This may involve developing an
economic model to systematically identify the various effects of an arrangement on
the relevant market(s), and possibly which effects are likely to be more significant
than others. However, the ACCC will not usually quantify effects. Quantification is
discussed further in paragraph 5.60.

5.57 For example, in Re AGL Cooper Basin Natural Gas Supply Arrangements118, the
tribunal, without quantifying either factor, concluded that the public detriment was

‘significant’ but was outweighed by the ‘substantial’ public benefit.119

116 Re Tooth & Co Ltd (1979), ATPR 40-113 at 18196.
117 Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012, at 17,243.

118 Re AGL Cooper Basin Natural Gas Supply Arrangements (1997), ATPR 41-593.
119 ibid., at 44,220.
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Meaning of ‘likely to result’

5.58 The tests the ACCC must apply to determine whether to grant authorisation require that
for particular benefits or detriments to be relevant, the conduct in question must ‘result,
or be likely to result, in’ them.

5.59 The Australian Competition Tribunal has provided some guidance on how the phrase
‘likely to result’ should be interpreted:

Thus, for a benefit or detriment to be taken into account, we must be
satisfied that there is a real chance, and not a mere possibility, of
the benefit or detriment eventuating. It is not enough that the benefit
or detriment is speculative or a theoretical possibility. There must be
a commercial likelihood that the applicants will, following the
implementation of the relevant agreements, act in a manner that
delivers or brings about the public benefit or the lessening of
competition giving rise to the public detriment. We must be satisfied
that the benefit or detriment is such that it will, in a tangible and
commercially practical way, be a consequence of the relevant
agreements if carried into effect and must be sufficiently capable of
exposition (but not necessarily quantitatively so) rather than
“ephemeral or illusory”, to use the words of the Tribunal in Re Rural
Traders Co-operative (WA) Ltd (supra) at 263.120

Quantification

5.60 Quantification requires determining monetary estimates of the size of individual public
benefits and detriments. To obtain an estimate, an economic model able to analyse
appropriate data will often need to be developed.

5.61 The tribunal stated:

The Act does not require an applicant for authorisation to quantify, in
precise terms, the benefits claimed to arise if authorisation is
granted. However, there must be a factual basis for concluding that
the public benefits are likely to result.121

5.62 The ACCC encourages quantification by applicants when possible, but recognises that it
will often not be possible to calculate accurate monetary estimates for public benefits
and detriments. Quantification typically needs models to be developed as well as a
series of potentially contentious assumptions. Quantification will generally only provide
guidance on the relative weight to be attributed to those factors capable of
guantification in the overall assessment.122

5.63 For example, in Port Waratah Coal Services the ACCC considered a system for rationing
coal exports through the Port of Newcastle to substantially reduce a queue of coal
ships off the Port of Newcastle. Coalmines were paying fees, known as demurrage, to
shipowners for each day that ships spent in the queue. The applicant provided a model
for calculating the amount of demurrage expected to be paid by coalmines. This model
predicted that total demurrage savings would increase as the expected length of the
ship queue increased. The ACCC accepted the model, but did not fully accept the
applicant’s forecast of the likely length of the ship queue (if the rationing system did not
proceed). The ACCC concluded a likely cost savings of between US$80 million and
US$140 million in 2004. This range reflected the ACCC’s estimate of the lowest and
highest likely queue size.123

120 Qantas Airways Ltd (2004), ACompT 9 at p. 42.
121 Qantas Airways Ltd (2004), ACompT 9 at p. 55.

122 See A Fels and T Grimwade, ‘Authorisation: is it still relevant to Australian competition law?’ (2003), vol. 11, no. 2, Trade
Practices Law Journal, pp. 187-214.
123 Port Waratah Coal Services, final determination (A90906-8), 9 July 2004.
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5.64 In contrast, in Qantas Airways (2004), the tribunal was concerned about the
quantification of the claimed benefits:

... the applicants attempted to quantify with some precision a
number of claimed benefits. As a general note, we observe that if
parties wish to rely upon quantifiable monetary benefits it is
desirable, indeed necessary, that the calculation of such monetary
benefits be justified and explained. We expect the basic
assumptions underlying the quantification to be spelled out, along
with the reasoning process by which the final figures are derived. In
a number of respects, such exercises were not carried out in
support of the figures that were put before us in the present
proceeding ...

Accordingly, we place little weight on the precise quantification of
benefits presented by the applicants.124

5.65 Moving along the spectrum, monetary estimates become progressively less credible as
economic models become more speculative and data more difficult to obtain.

5.66 In particular, public benefits arising from addressing market failures can only be credibly
quantified in exceptional circumstances. Consequently, the weight given to public
benefit claims of this nature will usually need to be qualitatively assessed. The nature
of this assessment will often be the same as that for assessing non-economic public
benefit claims (see paragraph 5.67), given that these claims can often be reframed as
benefits from addressing market failures.

Assessing non-economic public benefits and detriments

5.67 In practice, hon-economic public benefit claims typically rely on the validity of a series of
propositions. For example, the Refrigerant Reclaim Australial25 authorisation was for
a levy on refrigeration and air-conditioning products to fund a scheme for reducing the
greenhouse gases emitted from such products when products are repaired or
scrapped. The ACCC accepted that the levy would generate an environmental public
benefit on the following broad propositions:

« global warming exists and is an environmental problem
« reducing greenhouse gas emissions would slow global warming
« the levy would be used to reduce greenhouse gas emissions.

5.68 When considering a non-economic public benefit claim, the ACCC will identify the
propositions that the claim relies on, and divide them into ones:
« it can properly assess itself
« that fall outside its expertise.

5.69 For example, the first two propositions above from Refrigerant Reclaim Australia involve
scientific theories and evidence that the ACCC does not have the technical expertise or
resources to assess independently.

5.70 However, the final proposition contains aspects within the ACCC's expertise. For
example, while this concern did not actually arise in the matter, had it arisen, the ACCC
would have been able to assess a concern about whether the scheme contained
appropriate safeguards to ensure that the levy funds were used as intended. The
ACCC also relied on its own expertise in concluding that the small increase in the price
of refrigeration and air-conditioning products caused by the scheme would have a
negligible effect on consumers.

124 Qantas Airways Ltd (2004), ACompT 9 at p. 57.
125 Refrigerant Reclaim Australia, final determination, 7 May 2003.
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5.71 When the ACCC needs to rely on the views of others about a proposition, it will be
guided by consultation with interested parties. In particular, broad (but not necessarily
universal) community support for a proposition will significantly increase the likelihood
that the ACCC will accept it.

5.72 When conduct appears likely to generate minimal public detriment, the level of
assurance required by the ACCC about the support for a proposition underpinning a
public benefit claim would be correspondingly lower.

5.73 Propositions which the ACCC can evaluate itself will be assessed qualitatively.

5.74 The ACCC would need to be satisfied that all propositions underpinning a non-economic
public benefit claim hold true before accepting that claim.

5.75 Once it is accepted that conduct generates a non-economic public benefit, that benefit
needs to be evaluated. Generally, the ACCC will not attempt to determine the absolute
size of the non-economic public benefit. Rather, it will reach a conclusion on whether it
outweighs the public detriment. This approach is possible because, in the ACCC’s
experience, authorisation applications that make a non-economic public benefit claim
usually rely primarily on this claim—see, for example, the applications outlined at
paragraph 5.17.

5.76 The ACCC will be more likely to conclude that a non-economic public benefit outweighs
the public detriment when there is broad community support for granting authorisation.
Limited community opposition would not necessarily mean that an application would be
denied, particularly when the conduct generates minimal public detriment. However,
the ACCC is less likely to grant an application relying on a non-economic public benefit
to which there is significant community opposition (even if there is limited community
support).

5.77 Whether there is broad support would be assessed by reference to the applicant’s
submission, interested party submissions and any other relevant evidence available to
the ACCC.

5.78 The ACCC emphasises that it takes account of broad community support for granting
authorisation for a specific purpose, this being to measure a non-economic public
benefit that it has found flows from the conduct in question. Applications that are
broadly supported may still not be granted if a proposition on which a public benefit
claim relies is invalid (this is possible particularly when the ACCC is able to assess a
proposition itself). Further, broad community support for granting an authorisation
application would not guarantee this outcome because, for example, the ACCC might
conclude that the applicant and interested parties had underestimated the public
detriment.

Compliance with statutory requirements

5.79 The ACCC has considered several applications claiming that the arrangements, for
which authorisation is sought, will facilitate compliance with legislative or regulatory
requirements and that this constitutes a public benefit.

5.80 It can be argued that legislative requirements should be complied with without
authorisation and that the benefit of compliance should therefore not be attributed to
the arrangements for which authorisation is sought. However, when a clear link can be
made between the arrangements and increased compliance, there may be a case.

5.81 In an application lodged by CSR Ltd126 the applicant submitted that the concrete
cartage allocation arrangement improved public safety because it eliminated the
carriers’ perception that they were required to speed to obtain their share of available
work.

126 CSR Limited (2003), A90769.
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5.82 It was the ACCC'’s view that adherence to statutory obligations, such as speed limits and
laws relating to safety in the workplace, was in the public interest. However, the ACCC
considered that adherence to the law would not necessarily be determined by the
cartage allocation arrangements, but rather by the professionalism of individual
carriers. As such, the ACCC did not accept that improved compliance with legislative
requirements was a public benefit that was likely to result from the cartage allocation
system.

5.83 In contrast, when considering the Homeworkers Code of Practicel27, the ACCC
accepted as public benefits that the code:

« lessened the risk of exploitation of a susceptible group
« improved the flow of information to homeworkers
« facilitated compliance with federal and state awards and other legislative and statutory
requirements.
5.84 This assessment was based on evidence that the arrangements would lessen the
likelihood of unlawful conduct—namely, the exploitation of homeworkers.

Public detriment from a lessening of competition

5.85 To properly assess the effect of a lessening of competition, it is important to understand
the concept of competition and the benefits it brings:

Competition may be valued for many reasons as serving economic,
social and political goals. But in identifying the existence of
competition in particular industries or markets, we must focus upon
its economic role as a device for controlling the disposition of
society’s resources. Thus we think of competition as a mechanism
for discovery of market information and for enforcement of business
decisions in the light of this information. It is a mechanism, first, for
firms discovering the kinds of goods and services the community
wants and the manner in which these may be supplied in the
cheapest possible way. Prices and profits are the signals which
register the play of these forces of demand and supply. At the same
time, competition is a mechanism of enforcement: firms disregard
these signals at their peril, being fully aware that there are other
firms, either currently in existence or as yet unborn, which would be
only too willing to encroach upon their market share and ultimately
supplant them.

Competition expresses itself as rivalrous market behaviour. ... In our
view effective competition requires both that prices should be
flexible, reflecting the forces of demand and supply, and that there
should be independent rivalry in all dimensions of the price-product-
service packages offered to consumers and customers.

Competition is a process rather than a situation. Nevertheless,
whether firms compete is very much a matter of the structure of the
markets in which they operate.128
5.86 Detriment from a lessening of competition may arise in many forms, including:
« increased prices to final consumers associated with fewer sales, reductions in quality
or terms of sale (allocative inefficiency)
« increased costs of production due to inefficient practices being protected (productive
inefficiency)
« reduced innovation and improvement over time by lowering incentives to innovate and
slowing the uptake of new technologies (dynamic inefficiency).

127 Homeworkers Code of Practice Committee Inc. (2005), A90975-8.
128 Re Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012, at 17245-246.
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5.87 It can be important to keep in mind that the focus here is on detriments from less
competition, not detriment for individual competitors through, for example, loss of sales
or profits.

5.88 The magnitude of public detriment from particular conduct may largely depend on the
circumstances of the market within which the conduct takes place. The following factors
may be relevant when making an assessment:

« the number of competitors in the market and the level of concentration
« the extent to which substitutes are available, including the level of import competition
« the height of market entry barriers
« the degree of countervailing power in the market
« the degree of vertical integration.
5.89 A detailed discussion of these factors can be found in the ACCC’s Merger guidelines.

Role of the ACCC

5.90 When assessing an application for authorisation, the ACCC considers the arrangements
put before it. The ACCC must consider the benefits and detriments flowing from all the
essential aspects of a set of arrangements. In these circumstances it cannot grant
authorisation to those parts that deliver benefits but deny authorisation to other parts
that cause detriments.

5.91 However, the tribunal has stated that in some circumstances it is appropriate to consider
the benefits and detriments of individual elements of arrangements:

Only if a particular feature is not essential would it then be
appropriate to consider whether that feature, standing alone, has a
net public benefit.129

5.92 Further, the tribunal has determined that even where a particular component of a set of
arrangements which causes an anti-competitive detriment is not severable, if it can be
modified in a way to reduce the detriment without ‘impairing essential components of
the arrangements’, this should be done.130

5.93 In 1999 the tribunal considered an application for review of an authorisation
determination granted to the Australasian Performing Right Association, a voluntary
collecting society. The members of APRA are either original music composers or
lyricists or their heirs or assignees. Under APRA’s framework of collective
administration, writers and music publishers grant an exclusive assignment of copyright
in the performing right of all their musical works to APRA. APRA licences the use of the
musical works on conditions and against fees which it determines, subject only to
constraints that might be imposed by the Copyright Tribunal. APRA monitors the public
performance use of the works, collects licence fees and distributes them among its
members.

5.94 The Australian Competition Tribunal concluded that the public benefits arising from
APRA's collective administration of performing rights exceeded the anti-competitive
detriments flowing from its operations. Nevertheless, the tribunal held that the input
arrangements of APRA, which require an exclusive assignment of performing rights,
should be modified to remove or lessen the potential for detriment without creating an
undue risk to the essential elements of APRA's role as a collecting society.

129 Re Applications by Australasian Performing Right Association (1999), ACompT 3 (16 June 1999) at p. 310.
130 ibid., p. 311.
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5.95 The tribunal required APRA to develop rules for a non-exclusive opt-out system on a
work-by-work basis and an alternative dispute resolution procedure.131

Imposing conditions

5.96 The Act permits the ACCC to grant authorisation subject to conditions.132 Generally, the
ACCC will only impose conditions to ensure that the authorisation test is met or
continues to be met over the period of the authorisation.

5.97 Consistent with this principle, the ACCC may impose conditions when there is
uncertainty about whether a net public benefit exists—for example, when the public
benefit and public detriment appear to be of similar size. As noted at 5.37, something
more than a negligible net benefit may be required before the ACCC can grant
authorisation.

5.98 In these cases, given the onus on the applicant, the ACCC will generally not be satisfied
that the public benefit generated by the application outweighs the anti-competitive
detriment. However, it may consider whether it is possible to grant authorisation subject
to conditions aimed at reducing, as far as possible, any uncertainty about whether the
public benefit exceeds the anti-competitive detriment.

5.99 For example, in Royal Australasian College of Surgeons , the ACCC concluded that
the college’s training and assessment processes were likely to generate significant
public benefits, particularly in maintaining high surgical standards but also because the
college provides certain services on a pro bono basis. However, the ACCC was also
concerned that the college’s training and assessment processes potentially generated
significant public detriment, arising from their potential to inappropriately restrict entry
into the surgical profession. The ACCC granted authorisation subject to a range of
conditions aimed at increasing external involvement in, and the transparency of, the
college’s processes.133

5.100 The tribunal has stated that even when a set of arrangements gives rise to a net public
benefit, authorisation can be granted on condition that changes are made to the
arrangements to lessen the potential for detriment of parts of the arrangements, so long
as those changes do not negatively affect their essential components.

... if aspects of APRA’s collective administration which are identified
as anti-competitive can be modified so as to remove or lessen the
potential for detriment without impairing essential components of
APRA's operations, then authorisation should be granted on terms
that bring about those modifications.134

5.101 The ACCC may initiate the process for revoking an authorisation if a condition is not
complied with (see paragraph 7.29). In some cases, failure to comply with a condition
of authorisation may also mean that the conduct being engaged in falls outside the
terms of the authorisation and therefore is not covered by the immunity provided by the
authorisation.

5.102 The ACCC recognises that, in some circumstances, there is a risk that conditions may
have unforeseen consequences. In these circumstances, it may be preferable to avoid
imposing conditions by encouraging applicants to amend their applications to address
any concerns before a final determination is issued.

131 Re Applications by Australasian Performing Right Association (1999), ACompT 3, 16 June 1999.
132 Section 91(3).

133 Royal Australasian College of Surgeons, final determination (A90765), 30 June 2003.
134 Re Applications by Australasian Performing Right Association (1999), ACompT 3 (16 June 1999) at p. 311.
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5.103 Preferably draft determinations would indicate where applicants should consider
amending their applications. However, new concerns can arise after a draft
determination has been issued. If applicants are unable to dispel these concerns, and
the ACCC considers that the concerns are of sufficient weight to justify denying
authorisation, it may inform applicants that they should consider amending their
applications to address the concerns.

Length of authorisation

5.104 The ACCC may grant authorisation for a limited period of time135 and, in practice, will
only grant perpetual authorisations in exceptional circumstances. This allows the ACCC
to review the authorisation after an appropriate period.

5.105 For example, in Australasian Performing Rights Association, authorisation was sought
for several aspects of APRA’s system for ensuring that its members (music composers
and lyricists) received fees from businesses using their music. The tribunal considered
that:

... it would be appropriate to grant an authorisation until 30 June
2004 [a five-year period]. We do not think the authorisation should
be for longer as technological and other changes are constantly
having an effect on aspects of the relevant market.136

5.106 The ACCC considers the duration of authorisation on a case-by-case basis. In recent
years the ACCC has granted authorisation for arrangements for limited periods,
typically for no more than five years. The ACCC might grant authorisation for longer
periods when, for example, conduct requires investments that would only be likely if the
conduct is authorised for a longer period.

5.107 The ACCC might grant authorisation for shorter periods if, for example, market
conditions, regulation or other factors are likely to change in a way that affects whether
the conduct would continue to generate a net public benefit. Or market conditions may
be too uncertain for the ACCC to conclude that conduct would be likely to continue to
generate a net public benefit.

5.108 The ACCC will not generally grant authorisation for longer than the period sought by
applicants. Applicants can reapply for authorisation or can seek to extend the period by
lodging an application for revocation and substitution.

Acting outside the terms of authorisation

5.109 If an applicant engages in anti-competitive conduct that is outside the terms of the
authorisation granted by the ACCC, that conduct is not covered by the immunity
conferred by the authorisation. In these circumstances the ACCC's authorisation is still
valid; however, the business risks legal action from the ACCC or any third party to the
extent that such conduct might constitute a breach of the Act.

5.110 In some cases, the authorisation may set out the manner in which the parties are
authorised to act—for example, a process for collective bargaining. In these cases,
actions not in accordance with the authorised process may not be protected.

135 Section 91(1).
136 Australian Performing Rights Association (1999), ATPR 41-701 at 42,997.
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