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# # 5286008934 :MAJOR LAWS
KEYWORDS : TORT / DAMAGES / LOSS OF SERVICE

PAKSINEE KHONGSRI : LEGAL PROBLEMS ON ARTICLE 445 IN CIVIL AND
COMMERCIAL CODE. ADVISOR : ASSOC. PROF. SANUNKORN
SOTTIBADHU Ph. D., 142 pp.

The purpose of claim for compensation is to provide damaged party an opportunity to
be compensated by a tortfeasor, and to prevent an autonomous recovery among people.
Therefore, a person who is entitled to compensation must suffer damage, and must be
specified by the law to be entitled to such compensation.

According to Article 445 in Thai Civil and Commercial Code, it is found that the law
also empowers a third party whose rights are not violated directly but it is deemed legally that
the third party suffers damage as the result of that breach.

This research studies the drafting history of the article and it is found that the original
draft was from Section 845 in German Civil Code (Birgerliches Gesetzbuch, BGB) but
application and interpretation of such law in Thailand and Germany are different.

Nevertheless, it is seen that the law drafting committee intended Article 445 to protect
only employers in domestic industries. Considering current social and economic environment
of Thailand, it can be found that businesses in domestic industries are small-sized businesses
which have a small number of employees. As a result, in a case where an employee injures by
tort so much that he cannot perform work for the employer, the loss of service will definitely
affect the whole business. Therefore, if courts apply and interpret Article 445 to cover only
employers in domestic industries by that they are entitled to recover compensation for loss of
service, confidence can be established in such industry sectors. At the same time, the
accidental rate will be reduced because people in the country are more cautious due to the

awareness of liability for compensation to the employer of the injured.

Field of Study : Laws Student’s Signature

Academic Year : 2012 Advisor’s Signature
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24.4 maﬁmmmummg’mma (Teleological Interpretation)
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’ Bundesministerium der Justiz, German Civil Code [aau"laﬁ], 18 a1y 2554 Lma'aﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 823 Liability in damages
(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property or another right of
another person is liable to make compensation to the other party for the damage arising from this.
(2) The same duty is held by a person who commits a breach of a statute that is intended to protect another person. If,
according to the contents of the statute, it may also be breached without fault, then liability to compensation only exists in

the case of fault.
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" Bundesministerium der Justiz, German Civil Code [aau"laﬁ], 18 oAy 2554. Lma'a“ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 826 Intentional damage contrary to public policy
A person who, in a manner contrary to public policy, intentionally inflicts damage on another person is liable to the other
person to make compensation for the damage.

" Bundesministerium der Justiz, German Civil Code [aau'laﬁ], 18 aa1ny 2554, Lma'a“ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 226 Prohibition of chicanery
The exercise of a right is not permitted if its only possible purpose consists in causing damage to another.

" Bundesministerium der Justiz, German Civil Code [aau"laﬁ], 18 aany 2554 Lma'a“ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 242 Performance in good faith
An obligor has a duty to perform according to the requirements of good faith, taking customary practice into consideration.

" Walter van Gerven, Pierre Larouche and Jeremy Lever, Cases, Materials and Text on National, Supranational
and International Tort Law (Oxford: Hart Publishing, 2000) P.846/11.

" Bundesministerium der Justiz, German Civil Code [aau"laﬁ], 18 oAy 2554. Lma'a“ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 844 Third-party compensation claims in the case of death
(1) In cases where death is caused, the person liable in damages must reimburse the costs of a funeral to the person under a
duty to bear these costs.
(2) If the person killed, at the time of the injury, stood in a relationship to a third party on the basis of which he was obliged
or might become obliged by operation of law to provide maintenance for that person and if the third party has as a result of

the death been deprived of his right to maintenance, then the person liable in damages must give the third party damages by
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payment of an annuity to the extent that the person killed would have been obliged to provide maintenance for the presumed
duration of his life; the provisions of section 843 (2) to (4) apply with the necessary modifications. Liability in damages also
arises where the third party at the time of injury had been conceived but not yet born.

" Bundesministerium der Justiz, German Civil Code [aau'laﬁ], 18 oAy 2554. Lma'a“ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 249 Nature and extent of damages
(1) A person who is liable in damages must restore the position that would exist if the circumstance obliging him to pay
damages had not occurred.
(2) Where damages are payable for injury to a person or damage to a thing, the obligee may demand the required monetary
amount in lieu of restoration. When a thing is damaged, the monetary amount required under sentence 1 only includes value-
added tax if and to the extent that it is actually incurred.

' Bundesministerium der Justiz, German Civil Code [aau"laﬁ], 18 aany 2554 Lma'a“ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 843 Annuity in money or lump sum settlement
(1) If the earning capacity of the injured person is eliminated or reduced as the result of an injury to body or health or if his
needs are increased, then the injured person is to be given damages by payment of an annuity.
(2) The provisions of section 760 apply to the annuity. Whether the person liable in damages must provide security and in
what kind and in what amount is determined by the circumstances.
(3) In lieu of the annuity, the injured person may demand a lump sum settlement if there is a compelling reason for doing so.
(4) The claim is not excluded by the fact that another person must provide the injured person with maintenance.

" Bundesministerium der Justiz, German Civil Code [aau"la 11], 18 oAy 2554. Lma'ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 842 Extent of liability in damages when a person is injured
Liability to compensate for damage resulting from a tort directed against the person extends to the disadvantages the tort

produces for the livelihood or advancement of the injured person.
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8 é’Nﬁmé'ﬂu@wsmﬁ (13) “In case of death or personal injury (or deprivation of liberty), the defendant is
liable, under § 845 BGB, to pay compensation for the loss of services rendered by the (primary) victim who was bound by
law to render those services in the plaintiff’s family or firm. At present, this provision is still applicable in cases of death or
personal injury of a child living at home and bound by law to render services to his or her parents.”
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*B.sS. Markesini, The German Law of Torts: A comparative introduction 3% ed. (New York: Oxford University

Press, 1994) P.51.
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Press, 1994) P.52.
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* Konrad Zweigert and Hein Kotz, An introduction to comparative Law, V. IL, translated from The German by
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1971) P.158.
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deprivation of liberty, the person liable in damages must give a third party compensation

for loss of services by payment of an annuity if the injured person by operation of law

was under a duty to the third party to render services in the household or business of

the latter. The provisions of section 843 (2) to (4) apply with the necessary

. ) ,,30
modifications.
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. Chung Hui Wang, The German Civil Code translated and annotated with an historical introduction and
appendices (London: Stevens and Sons, Ltd., 1907) P.187.

“i.e., a wife (1356), or children (1617); but not domestic servants, as they are bound to perform service, not by law, but by
virtue of a contract for service.”

* Walter van Gerven, Pierre Larouche and Jeremy Lever, Cases, Materials and Text on National, Supranational
and International Tort Law (Oxford: Hart Publishing, 2000) P.846/17. “Moreover, as the employer is not one of the
indirectly injured plaintiffs (mittelbar Geschdidigter) who can rely on §§ 844-845 BGB, the employer is not entitled to claim
compensation on account of the fact that he paid wages without receiving work in return.”

* Walter van Gerven, Pierre Larouche and Jeremy Lever, Cases, Materials and Text on National, Supranational
and International Tort Law (Oxford: Hart Publishing, 2000) P.846/20. “Since a claim under section 845 BGB is a true claim
for damages, it is subject to the general principles of Vorteilsausgleichung [the offsetting of losses by advantages due to the
damaging event] and Schadensminderung [mitigation of damage] which are applicable in the law of damages, so that the
damages award is to be reduced on account of advantages which have an adequate causal link with the event giving rise to
the obligation to pay damages, and will be reduced or even completely fall away if the damage that has been sustained is
mitigated or completely offset through the consequent occurrence of particular circumstances related to the damaging event.

(BGH, 16 February 1970, NJW 1970, 1127. Translation Y.P. Salmon)”
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* Walter van Gerven, Pierre Larouche and Jeremy Lever, Cases, Materials and Text on National, Supranational
and International Tort Law (Oxford: Hart Publishing, 2000) P.846/21. “Remarriage does not mean that the plaintiff loses his
claim for damages as such, but the benefits derived from the remarriage are taken into account in assessing damages relating
to the period after it has taken place”

* Walter van Gerven, Pierre Larouche and Jeremy Lever, Cases, Materials and Text on National, Supranational
and International Tort Law (Oxford: Hart Publishing, 2000) P.846/18. “Until the Gleichberechtigungsgesetz, husband could
claim damages under § 845 BGB for loss of personal services where a wrong committed by the defendant had killed or
injured his wife. The assumption underlying the application of § 845 BGB was that the wife was bound by law to render
services to the husband who was the beneficiary of the housework done by his wife. The 1957 Act invalidated that
assumption as a result of which the husband’s claim under § 845 BGB was no longer possible and the BGH held that, in case
of injury, only the injured person (wife or husband) may now claim compensation under § 842 BGB for not being able, as a
result of the injury, to contribute to the household work, whilst in case of death of the wife or husband, the dependents may
claim compensation on the basis of § 844 BGB (loss of right of maintenance).”

* Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative
Outline (New York: Cambridge University Press, 2005) P.138.
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*" Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative
Outline (New York: Cambridge University Press, 2005) P.139.

* 9vad2 lsaesson (16)

* Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative

Outline, (New York: Cambridge University Press, 2005) P.139. “The annuity payable according to Section 843 I BGB for all

continuing and future losses is in practice calculated on a monthly basis. Although Section 843 I BGB provides for a
uniform annuity, which covers both lost earnings and increased needs (even though the basis of calculation of the two is
different), the courts nowadays have to distinguish explicitly in the judgment between these two parts of the compensation
package. This is because the annuity for lost income is subject to income tax, whereas the annuity for increased needs is not.

With regard to the loss of earnings, the judge has to prognosticate future developments as accurately as possible. If a child is
injured, the likely beginning of gainful employment has to be determined, as well as the date when the victim would have

given up such employment. If not otherwise indicated, this will be the age of 65, after which the victim will be entitled to an
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old age pension (the contributions to the pension scheme have to be paid by the tortfeasor, because without the injury they
would have been paid by the victim out of his salary and (partly) by his employer).”

“ L'%ENL?]EJ’JﬂWu s N 140 “As to the value of the lost income, two alternative points of reference may be used: the
income the victim would have earned but for the injury, or the market value of his work. The latter approach is important
where the victim was not, actually, working for a salary at the time of the injury — for instance a spouse engaged in
housework — but must still be compensated for the loss of his or her working ability. With regard to the former approach,
two methods of calculation are adopted by the German courts, the result of which are essentially the same: according to the
‘Bruttolohnmethode’, the calculation proceeds from the (hypothetical) gross income, but costs and expenditures which the
victim (as compared to an actually working employee) does not have to incur will be deducted. The ‘Nettolohnmethode’
proceeds net income, but the court will add all payments which the victim as an employ would have paid out of his gross

salary to the state (taxes) or social security and which he now has to continue to pay.”
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*' Bundesministerium der Justiz, Code of Civil Procedure [aau"laﬁ], 27 HuAY 2556. Lma'aﬁm
http://www.gesetze-im-internet.de/englisch zpo/englisch zpo.html#p1195
Section 323 Modification of judgments
(1) Should a judgment stipulate an obligation to recurrent performance becoming due in the future, each part may petition
for it to be modified. The complaint shall be admissible only if the facts and circumstances submitted by the plaintiff result
in a material change to the factual or legal circumstances on which the decision is based.
(2) The complaint may only be based on grounds that have arisen after the hearing on the facts in the preceding proceedings
was closed, and which it is or was not possible to assert by way of entering a protest.
(3) The modification is permissible for the time following the date on which the complaint has become pending.
(4) Liegt eine wesentliche Verdnderung der tatsichlichen oder rechtlichen Verhiltnisse vor, ist die Entscheidung unter
Wahrung ihrer Grundlagen anzupassen.

“ Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative
Outline (New York: Cambridge University Press, 2005) P.141.

“ ghavaudrluFsesson (16)
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* Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative

Outline (New York: Cambridge University Press, 2005) P.152.
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“ Liliane Jung, Other leave entitlements [a@u"laﬁ], 18 An1AN 2554, Lma'aﬁm
http://wwwe.ilo.org/public/english/dialogue/ifpdial/info/national/ger.htm
Sick leave is regulated under the Act on Payment of Wages and Salaries on Public Holidays and in case of Sickness
(Entgeltfortzahlungsgesetz, EntgeltFZG). If the employee has been employed for at least 4 weeks and he/she was not to
blame for his/her incapacity to work, continued payment of wages can be claimed for a period of up to 6 weeks (sec. 3 (1)
EntgeltFZG). The employee is thus currently entitled to claim 100% of the average income (sec. 4 (1) EntgeltFZG).

%' Christian von Bar, The Common European Law of Tort (North America: Hart Publishing, 2000). P.31. “The full

amount of the employee’s claim is transferred to his employer s.6 German Act on Continued Payment of Remuneration in
case of illness”

 Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative

Outline (New York: Cambridge University Press, 2005) P.188. “Generally, the employer has to continue to pay the wages
and salaries of his injured employees for a period of six weeks”

Juristischer Informationsdienst, Entgeltfortzahlungsgesetz [aau"laﬁ ], 18 gqanau 2554, Lma'aﬁm
http://dejure.org/gesetze/EntgFG/3.html
§ 3 Anspruch auf Entgeltfortzahlung im Krankheitsfall
(1) Wird ein Arbeitnehmer durch Arbeitsunfihigkeit infolge Krankheit an seiner Arbeitsleistung verhindert, ohne daB ihn ein
Verschulden trifft, so hat er Anspruch auf Entgeltfortzahlung im Krankheitsfall durch den Arbeitgeber fiir die Zeit der
Arbeitsunfihigkeit bis zur Dauer von sechs Wochen. Wird der Arbeitnehmer infolge derselben Krankheit erneut
arbeitsunfahig, so verliert er wegen der erneuten Arbeitsunfahigkeit den Anspruch nach Satz 1 fiir einen weiteren Zeitraum

von hochstens sechs Wochen nicht, wenn

1. er vor der erneuten Arbeitsunfahigkeit mindestens sechs Monate nicht infolge derselben Krankheit

arbeitsunfahig war oder

2. seit Beginn der ersten Arbeitsunfahigkeit infolge derselben Krankheit eine Frist von zwolf Monaten
abgelaufen ist.
(2) Als unverschuldete Arbeitsunfihigkeit im Sinne des Absatzes 1 gilt auch eine Arbeitsverhinderung, die infolge einer
nicht rechtswidrigen Sterilisation oder eines nicht rechtswidrigen Abbruchs der Schwangerschaft eintritt. Dasselbe gilt fiir
einen Abbruch der Schwangerschaft, wenn die Schwangerschaft innerhalb von zwolf Wochen nach der Empfiangnis durch

einen Arzt abgebrochen wird, die schwangere Frau den Abbruch verlangt und dem Arzt durch eine Bescheinigung
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nachgewiesen hat, daf} sie sich mindestens drei Tage vor dem Eingriff von einer anerkannten Beratungsstelle hat beraten
lassen.
(3) Der Anspruch nach Absatz 1 entsteht nach vierwochiger ununterbrochener Dauer des Arbeitsverhiltnisses.

* Juristischer Informationsdienst, Entgeltfortzahlungsgesetz [aau"laﬁ ], 18 gqanau 2554, Lmaliﬁm
http://dejure.org/gesetze/EntgFG/6.html
§ 6 Forderungsiibergang bei Dritthaftung
(1) Kann der Arbeitnehmer auf Grund gesetzlicher Vorschriften von einem Dritten Schadensersatz wegen des
Verdienstausfalls beanspruchen, der ihm durch die Arbeitsunfihigkeit entstanden ist, so geht dieser Anspruch insoweit auf

den Arbeitgeber liber, als dieser dem Arbeitnehmer nach diesem Gesetz Arbeitsentgelt fortgezahlt und darauf entfallende
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vom Arbeitgeber zu tragende Beitrdge zur Bundesagentur flir Arbeit, Arbeitgeberanteile an Beitrdgen zur Sozialversicherung
und zur Pflegeversicherung sowie zu Einrichtungen der zusitzlichen Alters- und Hinterbliebenenversorgung abgefiihrt hat.
(2) Der Arbeitnehmer hat dem Arbeitgeber unverziiglich die zur Geltendmachung des Schadensersatzanspruchs
erforderlichen Angaben zu machen.
(3) Der Forderungsiibergang nach Absatz 1 kann nicht zum Nachteil des Arbeitnehmers geltend gemacht werden.

% Bundesministerium der Justiz, German Civil Code [aau"laﬁ], 18 oAy 2554. Lma'a“ﬁm http://www.gesetze-
im-internet.de/englisch_bgb/englisch_bgb.html#p3312
Section 255 Assignment of claims to compensation
A person who must pay damages for the loss of a thing or a right is only obliged to compensate in return for the assignment
of the claims which the person entitled to damages holds against third parties on the basis of ownership of the thing or on the
basis of the right.

% Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative

Outline, P.188 “If the employer makes ex gratia payments although he is not under a legal duty to pay wages to his injured

employee, he can demand that the employee cedes his claim to him. The BGH applied section 255 BGB analogously and


http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3312�
http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p3312�

78

foyvndsznng saun lunsiiil gninainaz nedmuazlifuninaeu

a

v v
=K

° P =~ ol N Y  a

PN ﬁ?@qgﬂﬁqﬂiﬂmqqmuﬂqﬂiuﬂuqﬂm sluﬂ?mu ANRALLIAINANTEUN M’mm’m%‘ﬂu
o o o % :‘// % % a o [~

NITNINIU LL@Sﬂﬁ‘mﬁIﬂW?VIWQ’]umﬂ\‘i@Jﬂ@’]ﬂuuWJ?;I Tmﬂﬂzmmwmﬁ‘m’]muﬁﬂﬂﬂmuLﬂuiﬂ

1%@']1]?5??1]@’]91’]2”1]']5]?’] lans el LLﬁQﬂ?tNQ@ﬂ{]MN’ma’%ﬁ@’]?m’]ﬂ VLAY LAZHIFT) &l

299AAEY WietszrnangmaneunaLeesii et lafinin  gnineniauanR AruAens

1
o

galidneuazinelfinnaudasnisuansdaiiasssmiulilfnnamngne wu  gninedy
Y o =< Y Y a a A 14 Y o =< v 1a
ansndinfunisineusnlfulifiamnaziiin viseaaazlsi drfunisinavsudnlaiiame
a dgj
AZNATY
1% as dl 1 dl o~ :// 1 o 1% v a
winnsAAAziuRaeRsn s detetilietansein 15 maavdutivg
1 % o < v dl 1 dl o :/j 4 = =
dgnangaztszaumnudndalu i nsaumnAede Al Aaazsiesfiangun i
| i~ 2 & A = ° | = < e e '
AU NAziNTY. viansideus i lua@nnfsuiusNngsudaLnaadeq us
aeiglafinny AragRsssugegauisaniueiy ifliudmnnisainaziudeedsnisminagene
Hulianansziinld Araazsiasrntiiann I ld@eaw] 1 819 aLanLYaAIANNIRLNIEAIAIN

Anau

3.2.5 Ty lunsdiuldnnm cee ludszuanguuneunszesdszina

aniusigieanl

=

o dl a 1% o o o A G o dl o
AUNAIN LL@'JELuﬂ“’Q“’!‘LIu ﬂimﬂ@uwuﬁigmmuuﬂm AadTlyMIINgaLNIg

o

v

51541997 ced 11NN EANE N ANRLMNEANNNIAIIAINEN TR A NTILT AL
o | A :/’ | va aa 1 v
AUNIRI cee NA1IAD AMNNIA cee W iTlunsldansmanaAranaBailnise  (Loss of

] :/’ | va aa 1 .
support) @UNI s UU Hun s lE@nsEanaAnemnssanud (Loss of service)

pNLsznaanguNnawNieesiuiy Wanssengniinazia lAFuum&y 5

yva aa |

NIseNANAINNID AN S BuNA ALY 18anNI9N A N1TNINI U luATBaulFnnu

Na

67 5% ° a a  Aa = @ a = ] v
NPT s ela LL[F]E]’]M’]ﬂﬂ??EI’]QﬂVI’]@SLNﬂ"\umﬂ‘ﬁ'}[ﬂ @WN@tLﬂu%N’&VIﬁsLuﬂ’]?Lﬁ‘ﬂﬂﬂ’]?.l’]ﬂvl,ﬁ‘

held that the employee was obliged to cede his claim to the employer, if the employer had compensated his loss of earnings.
However, the employer cannot seek reimbursement for more than the gross earnings including the employer’s contribution
to the social security insurance scheme, even if he voluntarily pays more to the injured employee.”
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“ B.S. Markesinis, Comparative Introduction to the German Law of Torts, Third Edition (New York: Oxford
University Press, 1994) P.924. “When the wife is injured she can claim under section 842 BGB for amongst other things her
inability to continue to provide services to her family; but where she is killed a claim for loss of support under section 844 II
BGB can be brought by her husband (BGHZ 51, 109). Since similar rules apply to both section 844 and section 845 BGB and
cases tend to overlap it is not entirely clear that anything is really gained by this distinction between loss of support and loss
of services.”
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Fatal Accidents Act 1976 (3) In this Act “dependant” means -

(a) the wife or husband or former wife or husband of the deceased;

(b) any person who—
(i)was living with the deceased in the same household immediately before the date of the death; and
(ii)had been living with the deceased in the same household for at least two years before that date; and
(iii)was living during the whole of that period as the husband or wife of the deceased;

(c) any parent or other ascendant of the deceased;

(d) any person who was treated by the deceased as his parent;

(e) any child or other descendant of the deceased;

(f) any person (not being a child of the deceased) who, in the case of any marriage to which the deceased was at any time a

party, was treated by the deceased as a child of the family in relation to that marriage;

(g) any person who is, or is the issue of, a brother, sister, uncle or aunt of the deceased.

7 Michael Yelton, Fatal Accidents: A Practical Guide to Compensation (London: Sweet & Maxwell, 1998). P.1.
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* Where Reported: [1973] Q.B. 942; [1973] 3 W.L.R. 97; [1973] 3 All E.R. 463; (1973) 117 S.J. 547
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3.3.4.3 Daly v. General Steam Navigation Co (The Dragon) 1980

)84

WL 149529 Court of Appeal (Civil Division
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* It seems to me that when a husband is grievously injured—and is entitled to damages—then it is only right and
just that, if his wife renders services to him, instead of a nurse, he should recover compensation for the value of the services
that his wife has rendered. It should not be necessary to draw up a legal agreement for them. On recovering such an amount,
the husband should hold it on trust for her and pay it over to her. She cannot herself sue the wrongdoer

It is an established principle of our law that the damages awarded to an injured person are not to be reduced by
reason of any insurance moneys received by the injured person (see Bradburn v. Great Western Railway Co. (1874) L.R. 10
Ex. 1); nor by reason of a pension to which he has contributed (see Parry v. Cleaver [1970] A.C. 1); nor by reason of gifts
made to relieve his distress: see Redpath v. Belfast p and County Down Railway [1947] N.Ir. 167. Similarly, I think that the
damages are not to be reduced by reason of ex gratia payments made by his employer.

* Where Reported: [1981] 1 W.L.R. 120; [1980] 3 All E.R. 696; [1980] 2
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However, in Daly v. General Steam Navigation Co. Ltd , damages were not assessed on that basis in respect of

the period before trial because the plaintiff had not incurred the cost of employing a domestic help and it was held that the
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3.3.4.4 Cory & Son, Limited v France, Fenwick & Co., Limited
1910 WL 15510
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proper approach was to increase the sum for pain and suffering and loss of amenity taking account of the difficulties in
performing the housekeeping services as a consequence of the disabilities.

* Where Reported: [1911] 1 K.B. 114; (1910) 80 L.J. K.B. 341

¥ The Workmen’s Compensation Act, 1906, s. 6, provides as follows: “Where the injury for which compensation
is payable under this Act was caused under circumstance creating a legal liability in some person other than the employer to
pay damages in respect thereof (1.) the workman may take proceedings both against that person to recover damages and
against any person liable to pay compensation under this Act for such compensation, but shall not be entitled recover both
damages and compensation; and (2.) if the workman has recovered compensation under this Act, the person by whom the
compensation was paid, and any person who has been called on to pay an indemnity under the section of this Act relating to
sub-contracting, shall be entitled to be indemnified by the person so liable to pay damages as aforesaid, and all questions as
to the right to and amount of any such indemnity shall, in default of agreement, be settled by action, or, by consent of the

parties, by arbitration under this Act.”
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* Where an accident, in respect of which an employer has been compelled under the Workmen's Compensation
Act, 1906, to pay compensation, was caused by the combined negligence of another person and of his own servants, the
employer cannot maintain an action for indemnity against that other person under s. 6 of the Act.
Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative
Outline (New York: Cambridge University Press, 2005) P.119.

* Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative
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Outline (New York: Cambridge University Press, 2005) P.119.
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” Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative
Outline (New York: Cambridge University Press, 2005) P.121. “Granted that a substantial proportion of equities is the best
long-term investment for the ordinary prudent investor, the question is whether the same is true for these plaintiffs. The
ordinary investor may be assumed to have enough to live on. He can meet his day-to-day requirements. If the equity market
suffers a catastrophic fall, as it did in 1972, he has no immediate need to sell. He can abide his time and wait until the equity
market recovers.

The plaintiffs are not in the same happy position. They are not ‘ordinary’ investors in the sense that they can wait
for long-term recovery, remembering that it was not until 1989 that equity prices regained their old pre-1972 level in real
terms. For they need the income, and a portion of the capital, every year to meet their current care.”

*  The National Archives, Damages Act 1996 [a@u"laﬁ ], 26 @a1nu 2554 G

http://www.legislation.gov.uk/ukpga/1996/48/contents

1. (1) In determining the return to be expected from the investment of a sum awarded as damages for future
pecuniary loss in an action for personal injury the court shall, subject to and in accordance with rules of court
made for the purposes of this section, take into account such rate of return (if any) as may from time to time be
prescribed by an order made by the Lord Chancellor.
(2) Subsection (1) above shall not however prevent the court taking a different rate of return into account if any
party to the proceedings shows that it is more appropriate in the case in question.
(3) An order under subsection (1) above may prescribe different rates of return for different classes of case.
(4) Before making an order under subsection (1) above the Lord Chancellor shall consult the Government Actuary
and the Treasury; and any order under that subsection shall be made by statutory instrument subject to annulment
in pursuance of a resolution of either House of Parliament.
(5) In the application of this section to Scotland for references to the Lord Chancellor there shall be substituted

references to the Secretary of State.
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* Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative

Outline (New York: Cambridge University Press, 2005) P.122.

* Basil Markesinis et al., Compensation for Personal Injury in English, German and Italian Law A Comparative

Outline (New York: Cambridge University Press, 2005) P.123.
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% Harry Street, The Law of Torts Seventh Edition (London: Butterworth & Co (Publishers) Ltd., 1983). P.399.
" The National Archives, Administration of Justice Act 1982 [aau"lau' 1, 26 @A 2554, Lmalﬂ‘ﬁlﬂ
http://www.legislation.gov.uk/ukpga/1982/53
Section 2 Abolition of actions for loss of services etc.
No person shall be liable in tort under the law of England and Wales or the law of Northern Ireland —
(a) to a husband on the ground only of his having deprived him of the services or society of his wife;
(b) to a parent (or person standing in the place of a parent) on the ground only of his having deprived him of the
services of a child; or
(¢) on the ground only —

(i) of having deprived another of the services of his menial servant;

(ii) of having deprived another of the services of his female servant by raping or seducing her; or
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(iii) of enticement of a servant or harbouring a servant.
* Browning v. War Office [1963] 1 QB 750.
” Hussain v. New Taplow Paper Mills ltd [1988] AC 514

" Stanton, K.M., The Modern Law of Tort, (London: Sweet & Maxwell, 1964) P.265-266.

o Jolowicz, Tewis and Harris, Winfiedld and Jolowicz on Tort, 14ed., (London: Sweet & Maxwell, 1994) P. 659.
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' The National Archives, Administration of Justice Act 1982 [a@u"laﬁ 1, 26 a@1AN 2554 Lma'qﬁm
http://www.legislation.gov.uk/ukpga/1982/53
Section 5 Maintenance at public expense to be taken into account in assessment of damages.
In an action under the law of England and Wales or the law of Northern Ireland for damages for personal injuries (including
any such action arising out of a contract) any saving to the injured person which is attributable to his maintenance wholly or
partly at public expense in a hospital, nursing home or other institution shall be set off against any income lost by him as a

result of his injuries.
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? Barrister of the Inner Temple, Code Napoleon: Or the French Civil Code [80U "laﬁ], 28 flanAl 2554. Lma'a“ﬁm
http://books.google.co.th/books?id=07h4vzrpmVUC&pg=PA310&Ipg=PA310&dq=Agreements+legally+formed+have+the
+force+oftlaw+over+thosetwho+are+thetmakers+oft+them.+They+cannot+betrevoked+except+with+their+mutual+conse
nt,tor+for+causes+which+thetlaw+authorizes.+ They+must+be+executed+with+good+faith.&source=bl&ots=Mm-TuXF-
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1134. Agreements legally formed have the force of law over those who are the makers of them. They cannot be revoked

except with their mutual consent, or for causes which the law authorizes. They must be executed with good faith.
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° Lord Ellenborough in Baker v. Bolton (1) says: "In a civil Court, the death of a human being could not be
complained of as an injury; and in this case the damages, as to the plaintiff's wife, must stop with the period of her

existence."
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However, if an employee is injured and his employer has to continue to pay his wages, the employee’s claim against the
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"7 The Workmen’s Compensation Act, 1906, s. 6, provides as follows: “Where the injury for which compensation
is payable under this Act was caused under circumstance creating a legal liability in some person other than the employer to
pay damages in respect thereof (1.) the workman may take proceedings both against that person to recover damages and
against any person liable to pay compensation under this Act for such compensation, but shall not be entitled recover both
damages and compensation; and (2.) if the workman has recovered compensation under this Act, the person by whom the
compensation was paid, and any person who has been called on to pay an indemnity under the section of this Act relating to

sub-contracting, shall be entitled to be indemnified by the person so liable to pay damages as aforesaid, and all questions as
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parties, by arbitration under this Act.”
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A48~ Tn the egse of cauging death,
Goipen

ition shall inmelude Tunerdl and other

leCegsary eXDeNSet.
If death d4id net happen immediately,
compensetion shall include in par

ilay e¥-
penges Tor medical treatment and damages for
the loess of earning on aceount of dicability
to work.

If, on @ccount of the death any persen
has been deprived of his legsl support, he is
entitled To compensdion thereior.

(efp 8. 0. 45; G. 844).

444, -~ In the casgse of an injury teo the
vody or health, Ghe imjured person is entitled
to reecsive reimbursement of his expenses and
Gemages Tor total or partial disability to
work, for ths present as well ag for the
Tubure.

1f, at the time of giving Jjudgement it
ig impossible To cscertain the actual conse-
quenees ol the injury, the Court may reserve

in the judgement the rTight te revise sueh

judgement for a peried noit excesding two years.
(e/p 8.0, 46).

gy of cauging injury %o
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apother, or in Lhe cese of dsprivetion of. i g
1iberty, if the injured pariy was bewnd by 1&w '

ck

o perform serviece in favour of a third person
in his household or industry, the person
pound to make compensgotion shall compensate

the third person for the logs of sueh serviee.
(G. 845).

446, - In the case of injury %o the body

or health of amother, or in the case of Ge-

privetien of liberty, the injured person may

[

also claim compensabien for the dsmege which
ig not a pecuniamy loss. The elaim ig not 7
transfersble, and doses not pass 1o the helrs, i
mlesgs it hag been acknowledged Dby contraect, i

or an action on it has been connenced.

A 1ike cloim Delongs o a woman ageinst
whom an immoral crime ig coumitited.
(e¢/p G. 847).

447, - Against a person who hag iajur@d
the reputetion of another, the court méﬁhﬁﬁ"
the latter's spplication order, instead of or
togetlier with damages, proper measures to be
teken Tor the rehabilitation of the other's
reputation.

(3. 723).
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