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KRIDITAT CHAISAWAI: THE PROBLEMS OF CONDITIONS OF MARRIAGE : THE
CASE STUDY OF WOMAN WHOSE HUSBAND DIED OR MARRIAGE ENDED BY THE
OTHER MEANS. ADVISOR: PROF. DR. SANUNKORN SOTTHIBANDHU, 157 pp.

Though the marriage occurs by the mean of nature, the law determines
condition of marriage because family is social institute which must be protected by the
law. Marriage which breaches condition of marriage shall become void, voidable, or
effected by the law. In case of woman whose husband died or marriage ends by the
other means, the law prevents her to remarry in 310 days after the former marriage has
ended except some allowed case. That condition of remarriage can be counted as
limited of right to marriage of women and it is not match with society nowadays.
Furthermore, if there is the marriage in breach of condition, the law shall assume that
the children born among that time to be rightful child of the new husband who has

been given too much burden more than deserve.

This study emphasizes in historical backgrounds, principles and problems on
condition of marriage in Thai law by compare with British law, Law of Republic of
Singapore, Law of Republic of India, Federal law of Federal Republic of Germany, Law
of the Fifth Republic of France, Japanese law and Law of Republic of Indonesia. From
the study, we found that most of the countries have repealed condition of remarriage
except Indonesia which her Islamic law rules waiting period before remarriage but when
that period is shorter than Civil and Commercial code of Thailand. In Japanese law,
there remains condition of remarriage which prevents remarriage before 6 months after
the termination of former marriage. Although this period in Japanese law is shorter than
in Civil and Commercial code of Thailand, there are efforts to cancel or revise this
condition. So the Civil code of Japan rules that marriage which breaches this condition
may be annulled and shall not use presumption of fatherhood with child who is born

from the annulled marriage.

In consequence, we suggest solution for those problems mentioned above by
repeal article 1453 of Civil and Commercial Code of Thailand which prohibit remarriage
of women in 310 days and revise the presumption of fatherhood in article 1537 by
exception of presumption of fatherhood in case of the mother remarry and children is
born in 310 days after termination of former marriage, or the marriage is void and the

court rules the void of that marriage.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature ...
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*Ibid., p. 7.

"Section 3 (1) Except as otherwise provided, this Act shall apply to all persons in
Singapore and shall also apply to all persons domiciled in Singapore.

(2) Parts Il to VI and Part X and sections 181 and 182 shall not apply to any person who
is married under, or to any marriage solemnized or registered under, the provisions of the Muslim
law or of any written law in Singapore or in Malaysia providing for the registration of Muslim
marriages.

(3) Notwithstanding subsection (2), sections 4, 5 and 6 shall apply to any person who
contracts or purports to contract any such marriage during the subsistence of a marriage
registered or deemed to be registered under the provisions of this Act or which was contracted
under a law providing that or in contemplation of which the marriage is monogamous.

(4) No marriage between persons who are Muslims shall be solemnized or registered
under this Act.

(5) For the purposes of this Act, a person who is a citizen of Singapore shall be deemed,

until the contrary is proved, to be domiciled in Singapore.
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Ysection 4 (1) Every person who on 15th September 1961 is lawfully married under any
law, religion, custom or usage to one or more spouses shall be incapable, during the continuance
of that marriage or marriages of contracting a valid marriage under any law, religion, custom or

usage with any person other than such spouse or spouses.

(2) Every person who on 15th September 1961 is lawfully married under any law,
religion, custom or usage to one or more spouses and who subsequently ceases to be married to
that spouse or all the spouses shall, if he thereafter marries again, be incapable during the
continuance of that marriage of contracting a valid marriage with any other person under any law,

religion, custom or usage.

(3) Every person who on 15th September 1961 is unmarried and who after that date
marries under any law, religion, custom or usage shall be incapable during the continuance of
that marriage of contracting a valid marriage with any other person under any law, religion,
custom or usage.

(4) Nothing in this section shall affect the operation of Part Ill in relation to marriages

solemnized in Singapore after 15th September 1961.
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"section 5 (1) Every marriage contracted in Singapore or elsewhere in contravention of

section 4 shall be void.

(2) If any male person lawfully married under any law, religion, custom or usage shall,
during the continuance of that marriage, contract a union with a woman, that woman shall have
no right of succession or inheritance on the death intestate of such male person.

(3) Nothing in this section shall affect the liability of any person to pay such maintenance

as may be directed to be paid by him under any written law.

“section9 A marriage solemnized in Singapore or elsewhere between persons either of
whom is below the age of 18 years shall be void unless the solemnization of the marriage was

authorised by a special marriage licence granted by the Minister under section 21.

“section 21 (2) The Minister may, in his discretion, grant a special marriage licence under
this section authorising the solemnization of a marriage although any party to the marriage is

below the age of 18 years.

“section 21 (3) If the marriage authorised by a special marriage licence under this
section is not solemnized within one month from the date of the licence, the licence shall

become void.
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bATBEUINLLAS YIANINANTANTAVNA DIV INAINTUNITALITE

171501 (Mother)

Um1 (Father)

UYn3617 (Daughter)

YR8 (Son)

g1 (Father’s mother)

{ (Father’s father)

818 (Mother’s mother)

#1 (Mother’s father)

YATANIUDIYATYY (Son’s daughter)

URTHIUDIYATVE (Son’s son)

UYRI81U99YATa11 (Daughter’s daughter)

YNII8UIYATE11 (Daughter’s son)

Na17/109a17 (Sister)

fivne/ T (Brother)

11501890581 (Wife’s mother)

UAUe9andl (Husband’s father)

YR843 (Wife’s daughter)

Un31evesail (Husband’s son)

N391999UA (Father’s wife)

andiveannsan (Mother’s husband)

N381709YATNE (Son’s wife)

#13v83ynsa13 (Daughter’s husband)

n391wesy (Father’s father’s wife)

andiveagn (Father’s mother’s husband)

N3871°92901 (Mother’s father’s wife)

andiveagny (Mother’s mother’s
husband)

1150UIUAINTYT (Wife’s father’s

mother)

UAUe90m1@3l (Husband’s father’s
father)

UIFANVDINITAINTYT (Wife’s mother’s

mother)

UANUBIU15A1@13 (Husband’s mother’s
father)

UATANVDIYATILVRINIEN (Wife's son’s
daughter)

UAISY8UBIYATIBReENE (Husband’s

son’s son)

UATAIVDIYATANIVRINTET (Wife's
daughter’s daughter)

UAIYIYUBIYATAIVRIAE (Husband’s

daughter’s son)

N3Y10IYATLVBIYATYIY (Son’s son’s

wife)

A10UBIUNTAIVDIYATYIE (Son’s
daughter’s husband)

NIYIVBIYATUBVBIYATEA (Daughter’s

son’s wife)

a11vRIUNTAIVDIYATAN (Daughter’s
daughter’s husband)

"FIRST SCHEDULE: Kindred and Affinity Prohibited Degrees of Relationship
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Na/Up9a1ve9001 (Father’s sister)

Nune/usaveuasin (Father’s brother)

Na/U99a1Ue9115A1 (Mother’s sister)

N/ 1o9a1IUB9U15A1 (Mother’s
brother)

UNTaveINne/doswe (Brother’s
daughter)

UNIUI8VRINY8/1ea%78 (Brother’s son)

YATANVRINEAY/UR3EN7 (Sister’s
daughter)

UNIVI8VTE1Y/Ue9d73 (Sister’s son)

wananilaszylilumsnan 1 Sguussenseygelviseneuitausassningason i

a

o

Yosgausald niuinisansatuaunsanszilanungune Mmau 9130 uaznisey

] Iy | , o ! = ¢ 16
IUAU ‘Vi']ﬂillll Women’s Charter LLa3ﬂ']ﬁall5E‘WNﬂa’]'ﬂf\]gﬂiwaaﬂyﬁmmquﬂqmﬁq 10

5.4lddugausavasynnady

NTANTATEVINYAARETILAANTAMUNVINNY MAUT 130 Uazn15egTuiuunnou

A 1% & = 17
ﬂ@L'U‘L!ﬂ'ﬁalliﬂ“ﬂ@lm'ﬁﬁlﬁﬁuu‘a@u@ﬂLﬂUIlI"JJSG]’]ﬂJN'Wﬁ’] 11

“section 10 (1) A marriage solemnized in Singapore or elsewhere between a man and

any of the persons mentioned in the first column of the First Schedule, or between a woman

and any of the persons mentioned in the second column of that Schedule, shall be void.

(2) Notwithstanding subsection (1) and the First Schedule, the Minister may, in his

discretion, grant a licence under this section for a marriage to be solemnized, notwithstanding the

kindred or affinity of the parties, if the Minister is satisfied that the marriage is valid under the law,

religion, custom or usage which would have been applicable to the parties thereto if this Act had

not been enacted.

(3) A marriage solemnized under such a licence shall be valid.

section 11 A marriage solemnized in Singapore or elsewhere between persons either of

whom is at the date of the marriage married under any law, religion, custom or usage to any

other person shall be void.
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“section 12 (1) A marriage solemnized in Singapore or elsewhere between persons who,

at the date of the marriage, are not respectively male and female shall be void.

(2) It is hereby declared that, subject to sections 5, 9, 10, 11 and 22, a marriage
solemnized in Singapore or elsewhere between a person who has undergone a sex re-assignment
procedure and any person of the opposite sex is and shall be deemed always to have been a

valid marriage.
(3) For the purpose of this section —

(a) the sex of any party to a marriage as stated at the time of the marriage in his
or her identity card issued under the National Registration Act (Cap. 201) shall

be prima facie evidence of the sex of the party; and

(b) a person who has undergone a sex re-assignment procedure shall be

identified as being of the sex to which the person has been re-assigned.

(4) Nothing in subsection (2) shall validate any such marriage which had been declared
by the High Court before 1st May 1997 to be null and void on the ground that the parties were

of the same sex.

Ysection 22. (1) Every marriage solemnized in Singapore shall be void unless it is

solemnized —
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(a) on the authority of a valid marriage licence issued by the Registrar or a valid
special marriage licence granted by the Minister; and

(b) by the Registrar or a person who has been granted a licence to solemnize

marriages.

(2) Every marriage shall be solemnized in the presence of at least 2 credible witnesses.

(3) No marriage shall be solemnized unless the person solemnizing the marriage is

satisfied that both the parties to the marriage freely consent to the marriage.
*’ SECOND SCHEDULE: CONSENTS REQUIRED TO THE MARRIAGE OF A MINOR

PART |— WHERE THE MINOR IS LEGITIMATE

Circumstances Person or persons whose consent is

required
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1. Where both parents are living:

(a) if parents living together:

(b) if parents are divorced or separated

by order of court or by agreement:

(0) if one parent has been deserted by

the other:

(d) if both parents have been deprived of

custody of minor by order of court:

both parents;

the parent to whom the custody of the
minor is committed by order of any
court or by the agreement, or, if the
custody of the minor is so committed to
one parent during part of the year and
to the other parent during the rest of

the year, both parents;

the parent who has been deserted;

the person to whose custody the minor

is committed by order of court.

2. Where one parent is dead:

(a) if there is no other guardian:

(b) if a guardian has been appointed by

the deceased parent:

the surviving parent;

the surviving parent and the guardian if
acting jointly, or the surviving parent or
the guardian if the parent or guardian is

the sole guardian of the minor.

3. Where both parents are dead:

the guardians or guardian appointed by
the deceased parents or by the court
under the Guardianship of Infants Act
(Cap. 122).

PART Il— WHERE THE MINOR IS ILLEGITIMATE
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Circumstances

Person or persons whose consent is

required

1. If the mother of the minor is alive:

the mother or, if she has by order of
court been deprived of the custody of
the minor, the person to whom the
the has been

custody of minor

committed by order of court.

2. If the mother of the minor is dead:

the guardian appointed by the mother,

or by the court.

PART Ill— WHERE THE MINOR IS A TRANSFERRED CHILD

Circumstances

Person or persons whose consent is

required

If the father, mother, legal guardian or
guardian of the transferred child is not

available or does not give his consent:

he person whose particulars are
registered with the protector under the
Children and Young Persons Act (Cap. 38)
as the person who has the care, custody

or control of such transferred child.
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“section 13 (1) Subject to this section, a marriage licence under section 17 or a special
marriage licence under section 21 for the marriage of a minor shall not be issued or granted
without the consent of a person mentioned in the Second Schedule who is authorised to give

such consent.

(2) If the Registrar or, in the case of a proposed marriage by special marriage licence, the
Minister is satisfied that the consent of any person whose consent is so required cannot be
obtained by reason of absence or inaccessibility or by reason of his being under any disability —

(a) the necessity for the consent of that person shall be dispensed with, if there
is any other person whose consent is also required; and

(b) if the consent of no other person is required, the Registrar or the Minister
may dispense with the necessity of obtaining any consent, or the High Court
may, on application being made, consent to the marriage, and the consent of
the High Court so given shall have the same effect as if it had been given by
the person whose consent cannot be so obtained.

(3) If any person whose consent is required refuses his consent, the High Court may, on
application being made, consent to the marriage, and the consent of the High Court so given
shall have the same effect as if it had been given by the person whose consent is so refused.

(4) An application to the High Court under this section shall be made to a judge in
chambers.

(5) When an application is made to the High Court in consequence of a refusal to give
consent, notice of the application shall be served upon the person who refused to give consent.

(6) Notwithstanding anything to the contrary in this Part, consent to the marriage of a
minor shall not be necessary if the minor has been previously married.

(7) There shall be no appeal from an order of a judge under this section.
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“Section17 (2) The Registrar shall not issue a marriage licence until he has been satisfied

by statutory declaration made by each of the parties to the proposed marriage —

(a) that one of the parties has been resident within Singapore for at least 15 days
preceding the date of the notice;
(b) that —

(i) each of the parties is 21 years of age or above, or, if not, is divorced or is a
widower or widow or has had his or her previous marriage declared null and
void, as the case may be; or

(ii) if either party is a minor who has not been previously married — the consent
of the appropriate person mentioned in the Second Schedule has been given
in writing, or has been dispensed with, or the consent of the High Court has
been given in accordance with section 13;

(c) that neither party is below the age of 18 years;

(d) that there is no lawful impediment to the marriage; and

(e) that neither of the parties to the intended marriage is married under any law, religion,
custom or usage to any person other than the person with whom such marriage is proposed to

be contracted.
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“section 105 A marriage which takes place after 1st June 1981 shall be void on the

following grounds only:

(a) that it is not a valid marriage by virtue of sections 3 (4), 5, 9, 10, 11, 12 and 22; or
(b) where the marriage was celebrated outside Singapore, that the marriage is invalid —
(i) for lack of capacity; or

(i) by the law of the place in which it was celebrated.
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“section 106 A marriage which takes place after 1st June 1981 shall be voidable on the

following grounds only:

(a) that the marriage has not been consummated owing to the incapacity of either party
to consummate it;

(b) that the marriage has not been consummated owing to the wilful refusal of the
respondent to consummate it;

(c) that either party to the marriage did not validly consent to it, whether in
consequence of duress, mistake, unsoundness of mind or otherwise;

(d) that at the time of the marriage either party, though capable of giving a valid consent,
was suffering (whether continuously or intermittently) from mental disorder within the
meaning of the Mental Disorders and Treatment Act (Cap. 178) of such a kind or to
such an extent as to be unfit for marriage;

(e) that at the time of the marriage the respondent was suffering from venereal disease
in a communicable form;

(f) that at the time of the marriage the respondent was pregnant by some person other

than the petitioner.
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Psection 111 (1) Where a marriage is annulled, any child who would have been the
legitimate child of the parties to the marriage if it had been dissolved, instead of being annulled,
at the date of the decree shall be deemed to be their legitimate child, notwithstanding the

annulment.

(2) The child of a void marriage born on or after 2nd May 1975 shall be deemed to be
the legitimate child of his parents if, at the date of such void marriage, both or either of the

parties reasonably believed that the marriage was valid.
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26Derre’c‘c, J. Duncan M. Introduction to modern Hindu law. (India: Oxford University Press,

1963), p. 136.

“'section 5 Conditions for a Hindu marriage.

A marriage may be solemnized between any two hindus, if the following conditions are
fulfilled, namely:-

“section 5 (i) neither party has a spouse living at the time of the marriage

“section 5 (i) neither party has a spouse living at the time of the marriage

“section 5 (i) at the time of the marriage, neither party-

(a) is incapable of giving a valid consent to it in consequence of unsoundness of mind;

or
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(b) though capable of giving a valid consent, has been suffering from mental disorder of
such a kind or to such an extent as to be unfit for marriage and the procreation of

children; or

() has been subject to recurrent attacks of insanity or epilepsy

*'section 5 (iii) the bridegroom has completed the age of twenty one years and the
bride the age of eighteen years at the time of the marriage

“section 5 (iv.) the parties are not within the degrees of prohibited relationship unless
the custom or usage governing each of them permits of a marriage between the two

“section 3(g) "degrees of prohibited relationship"-two persons are said to be within the
"degrees of prohibited relationship"--

(i) if one is a lineal ascendant of the other; or

(i) if one was the wife or husband of a lineal ascendant or descendant of the other ; or

(iii) if one was the wife of the brother or of the father's or mother's brother or of the
grandfather's or grandmother's brother of the other; or

(iv) if the two are brother and sister, uncle and niece, aunt and nephew, or children of

brother and sister or of two brothers or of two sisters ;
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*section 5 (v) the parties are not sapindas of each other, unless the custom or usage

governing each of them permits of a marriage between the two.

*section 3 (f) (i) "sapinda relationship" with reference to any person extends as far as the
third generation (inclusive) in the line of ascent through the mother, and the fifth (inclusive) in
the line of ascent through the father, the line being traced upwards in each case from the person
concerned, who is to be counted as the first generation;

(i) two persons are said to be "sapindas" of each other if one is a lineal ascendant of the other
within the limits of sapinda relationship, or if they have a common lineal ascendant who is within
the limit

*section 11 Void marriages.

Any marriage solemnized after the commencement of this Act shall be null and void and may,
on a petition presented by either party thereto against the other party, be so declared by a
decree of nullity if it contravenes any one of the conditions specified in clauses (i), (iv) and (v) of

section 5.
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*’section 12 Voidable marriages.
(1) Any marriage solemnized, whether before or after the commencement of this Act, shall be
voidable and may be annulled by a decree of nullity on any of the following grounds, namely:-
(@) that the marriage has not been consummated owing to the importance of the
respondent ; or
(b) that the marriage is in contravention of the condition specified in clause (i) of
section 5 ; or
(c) that the consent of the petitioner, or where the consent of the guardian in marriage
of the petitioner was required under section 5 as it stood immediately before the
commencement of the Child Marriage Restraint (Amendment) Act, 1978, (2 of 1978)
the consent of such guardian was obtained by force or by fraud as to the nature of
the ceremony or as to any material fact or circumstances concerning the
respondent; or
(d) that the respondent was at the time of the marriage pregnant by some person other
than the petitioner.
(2) Notwithstanding anything contained in sub-section (1), no petition for annulling a marriage-
(@) on the ground specified in clause (c) of sub-section (1) shall be entertained if-
(i) the petition is presented more than one year after the force had ceased to
operate or, as the case may be, the fraud had been discovered; or
(i) the petitioner has, with his or her full consent, lived with the other party to
the marriage as husband or wife-after the force had ceased to operate or, as
the case may be, the fraud had been discovered;
(b) on the ground specified in clause (d) of sub-section (1) shall be entertained unless
the court is satisfied-
(i) that the petitioner was at the time of the marriage ignorant of the facts
alleged;
(ii) that proceedings have been instituted in the case of a marriage solemnized
before the commencement of this Act within one vyear of such
commencement and in the case of marriages solemnized after such

commencement within one year from the date of the marriage; and

(iii) that marital intercourse with the consent of the petitioner has not taken
place since the discovery by the petitioner of the existence of the said

ground.
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*section 17 Punishment of bigamy.

Any marriage between two Hindus solemnized after the commencement of this Act is
void if at the date of such marriage either party had a husband or wife living; and the provisions
of sections 494 and 495 of the Indian Penal (45 of 1860) Code shall apply accordingly.

*Section 18 Punishment for contravention of certain other conditions for a Hindu
marriage.

Every person who procures a marriage of himself or herself to be solemnized under this
Act in contravention of the conditions specified in clauses (iii), (iv) and (v) of section 5 shall be
punishable-

(a) in the case of a contravention of the condition specified in clause (iii) of section 5,

with simple imprisonment which may extend to fifteen days, or with fine which may

extend to one thousand rupees, or with both;
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(b) in the case of a contravention of the condition specified in clause (iv) or clause (v) of
section 5, with simple imprisonment which may extend to one month, or with fine
which may extend to one thousand rupees, or with both;

“section 16 Legitimacy of children of void and voidable marriages.

(1) Notwithstanding that a marriage is null and void under section 11, any child of such marriage
who would have been legitimate if the marriage had been valid, shall be legitimate, whether
such child is born before or after the commencement of the Marriage Laws.

(2) Where a decree of nullity is granted in respect of a voidable marriage under section 12, any
child begotten or conceived before the decree is made, who would have been the legitimate
child of the parties to the marriage if at the date of the decree it had been dissolved instead of
being annulled, shall be deemed to be their legitimate child notwithstanding the decree of

nullity.
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o Foster, G. Nigel. German Law and Legal System.(London : Blackstone Press Limited,

1993), p. 263.

“section 2 Beginning of majority (Eintritt der Volljéhrigkeit)

Majority begins at the age of eighteen.
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43Reimann, Mathias and Zekoll, Joachim.Introduction to German law.Second

edition.(Hague, Netherland : Kluwer Law International, 1996), p. 254.

“Section 1303 Marriageable age (Ehemuindigkeit)
(1) A marriage should not be entered into before the parties reach the age of majority.

(2) The family court, on application, may grant exemption from this provision if the applicant has

reached the age of sixteen and his future spouse is of full age.

(3) Where the legal representative of the applicant or another person with care for the person of
the child objects to the application, the family court may grant exemption only if the objection is

not based on weighty reasons.

(4) If the family court grants exemption under subsection (2), the applicant no longer requires the
prior consent of the legal representative or of another person with care for the person of the

child in order to enter into marriage.
“Section 1304 Incapacity to contract(Geschaftsunfahigkeit)
A person is incapable of contracting if
2. he is in a state of pathological mental disturbance, which prevents the free exercise of will,
unless the state by its nature is a temporary one.

“Section 1304 Incapacity to contract (Geschéaftsunfahigkeit)
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A person who is incapable of contracting may not enter into a marriage.

47Foster, G. Nigel. German Law and Legal System, p. 264.

“Section 1306 Existing marriage or Civil Partnership (Bestehende Ehe oder

Lebenspartnerschaft)

A marriage may not be entered into if a marriage or a Civil Partnership exists between one of the

persons who intend to be married to each other and a third party.

“Section 1314 (1) A marriage may be annulled if it was entered into contrary to the
provisions of sections 1303, 1304, 1306, 1307 and 1311.

*’Section 1315 (2) (Eine Aufhebung der Ehe ist ferner ausgeschlossen) 1. in the case
of a breach of section 1306, if, before the new marriage is entered into, the dissolution by
divorce or the annulment of the former marriage or the annulment of the Civil Partnership is
pronounced and this pronouncement becomes final and absolute after the new marriage is

entered into
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*!Section 1307 Relationship by blood (Verwandtschaft)

A marriage may not be entered into between relatives in direct line and between brothers and
sisters of the whole blood and of the half blood. This continues to apply if the relationship is

extinguished as the result of adoption.

*’Section 1310 Jurisdiction of the registrar of births, deaths and marriages, curing

defective marriages (Zusténdigkeit des Standesbeamten, Heilung fehlerhafter Ehen)

(1) Marriage is entered into only if the parties contracting the marriage declare before the registrar
that they wish to enter into the marriage. The registrar may not refuse his cooperation in the
entering into of the marriage if the requirements for the marriage are satisfied; he must refuse his
cooperation if it is obvious when the marriage is entered into would be voidable under section

1314 (2).
*’Section 1314 Grounds of annulment (Aufhebungsgriinde)
(2) In addition, a marriage may be annulled if

1. a spouse was in a state of unconsciousness or temporary mental disturbance on the

occasion of the marriage;

2. a spouse did not know, on the occasion of the marriage, that a marriage was taking

place;
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3. a spouse was induced to enter into the marriage by deceit as to circumstances such
as, if he had known the factual position and if he had correctly appreciated the nature
of marriage, would have prevented him from entering into the marriage; this does not
apply where the deceit relates to financial circumstances or was exercised by a third

party without the knowledge of the other spouse;
4. a spouse was unlawfully induced to enter into the marriage by duress;

5. both spouses were in agreement on the occasion of the marriage that they did not

intend to create a duty under section 1353 (1).
**Section 1353 Conjugal community (Eheliche Lebensgemeinschaft)

(1) Marriage is entered into for life. The spouses have a mutual duty of conjugal community; they

areresponsible for each other.
*’Section 1311 Personal declaration (Persénliche Erkldrung)

The parties contracting the marriage must make the declarations under section 1310 (1) in person
and both must be present at the same time. The declarations may not be made subject to a

condition or a stipulation as to time.
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*’Section 1312 Marriage ceremony (Trauung)

On the occasion of the marriage, the registrar should ask the parties contracting the marriage
separately whether they intend to enter into marriage with each other and, after the parties
contracting the marriage have answered this question in the affirmative, state that they are now,
by operation of law, lawfully joined spouses. The marriage may be effected in the presence of

one or two witnesses if the parties contracting the marriage so wish.
*’Section 1308 Adoption (Annahme als Kind)

(1) A marriage should not be entered into between persons whose relationship in the meaning of
section 1307 was created by adoption. This does not apply if the adoption relationship has been

dissolved.

(2) The family court may, on application, grant exemption from this provision if the adoption
created a collateral relationship between the applicant and his future spouse. The exemption

should be refused if compelling reasons prevent the entering into of the marriage.
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58Reimann, Mathias and Zekoll, Joachim.Introduction to German law. Second edition, p.

254,

“Section 1313 Annulment by judicial decision (Aufhebung durch richterliche
Entscheidung)

A marriage may be annulled only by a judicial decision on petition. The marriage is dissolved
when the decision becomes final and absolute. The conditions under which a petition for

annulment may be made follow from the following provisions.

“Section 1314 Grounds of annulment (Aufhebungsgriinde)

(1) A marriage may be annulled if it was entered into contrary to the provisions of sections 1303,
1304, 1306, 1307 and 1311.

(2) In addition, a marriage may be annulled if

1. a spouse was in a state of unconsciousness or temporary mental disturbance on the

occasion of the marriage;

2. a spouse did not know, on the occasion of the marriage, that a marriage was taking

place;

3. a spouse was induced to enter into the marriage by deceit as to circumstances such
as, if he had known the factual position and if he had correctly appreciated the nature of
marriage, would have prevented him from entering into the marriage; this does not apply where
the deceit relates to financial circumstances or was exercised by a third party without the

knowledge of the other spouse;
4. a spouse was unlawfully induced to enter into the marriage by duress;

5. both spouses were in agreement on the occasion of the marriage that they did not

intend to create a duty under section 1353 (1).

*’Section 1315 Exclusion of annulment (Ausschluss der Aufhebung)
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(1) An annulment of the marriage is excluded

1. in the case of a breach of section 1303, where the requirements of section 1303 (2) were
satisfied on the occasion of the marriage and the family court, as long as the spouse is not of full
age, ratifies the marriage or if the spouse, after he is of full age, has indicated that he intends to

continue the marriage (confirmation);

2. in the case of a breach of section 1304, if the spouse, after the incapacity to contract ends, has

indicated that he intends to continue the marriage (confirmation);

3. in the case of section 1314 (2) no. 1, if the spouse, after the unconsciousness or the mental

disturbance ends, has indicated that he intends to continue the marriage (confirmation);

4. in the cases of section 1314 (2) no. 2 to 4, if the spouse, after discovery of the mistake or the
deceit or after the position of constraint ends, has indicated that he intends to continue the

marriage (confirmation);

5. in the cases of section 1314 (2) no. 5, if the spouses, after the marriage, lived together as

spouses.

The confirmation of a person incapable of contracting is ineffective. The confirmation of a minor,
in the case of a breach of section 1304 and in the case of section 1314 (2) no. 1, is subject to the
approval of his legal representative; if the legal representative refuses the approval without

weighty reasons, the family court may, on the application of the minor, substitute the approval.
(2) An annulment of the marriage is further excluded

1. in the case of a breach of section 1306, if, before the new marriage is entered into, the
dissolution by divorce or the annulment of the former marriage or the annulment of the Civil
Partnership is pronounced and this pronouncement becomes final and absolute after the new

marriage is entered into;

2. in the case of a breach of section 1311, if the spouses, after entering into the marriage, lived
together as spouses for five years, or, if one of them died earlier, until the death of that spouse,
but for a minimum of three years, unless at the end of the five years or at the time of the death

a petition for annulment has been made.
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“Title 4 Remarriage after declaration of death(Wiederverheiratung nach

Todeserkldrung)
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“Section 1319 Annulment of the previous marriage (Aufhebung der bisherigen Ehe)

(1) Where a spouse, after the other spouse has been declared dead, enters into a new marriage,
then, if the spouse declared dead is still alive, the new marriage may be annulled for breach of
section 1306 only if both spouses knew when the marriage was entered into that the spouse

declared dead was still alive at the date of the declaration of death.

(2) On the entering into of the new marriage, the earlier marriage is dissolved, unless both
spouses of the new marriage knew when the marriage was entered into that the spouse declared
dead was still alive at the date of the declaration of death. It remains dissolved even if the

declaration of death is cancelled.

*“Section 1320 Annulment of the new marriage (Aufhebung der neuen Ehe)

(1) If the spouse declared dead is still alive, then notwithstanding section 1319, his former spouse
may petition for the annulment of the new marriage, unless he knew when the marriage was
entered into that the spouse declared dead was still alive at the date of the declaration of
death. The annulment may be petitioned for only within one year. The period begins on the date
on which the spouse of the former marriage obtained knowledge that thespouse declared dead

was still alive. Section 1317 (1) sentence 3 and (2) applies with the necessary modifications.

(2) The consequences of the annulment are governed by section 1318 with the necessary

modifications.
“Section 1592 Paternity (Vaterschaft)
The father of a child is the man

1. who is married to the mother of the child at the date of the birth,



103

PN A Y o v 1 & A a Y
anududalunsdifinsausadugaaaiiesnnanune agliedinaniinniely 300 Ju
U TuNN1sausadugnadiodnInAune TIUTINTANAIATIAAY 300 Tusde Tidedn

PetududnIvain auN1Ms1 1593 Usenauuing) 1592 No. 1

winnudatulavihnisausalmivaz rsanynsdaoaduliviaynsvesafiiuioain
agluszeziign 300 Ju wazeraduunsvesandlny auuinsn 1592 No. 1 idednandu

ynsvosanfiaulvusmnddSeslinigauanuduion wazluiigaiigaililaglienagnssali

Y
@ =2

= a9 1a 9 o a 66
anfleulniflifamennnfindsasduynslaeveumenguunevesaniiiu

wiogalsinudeduiivgunsaesnsdinandsiuaglivhunldmnuanisiiganis
Paawausnghwetuilgdawendn sauvsiuliliideduiivgruanududanuildiu

ad & a ) Py ] Ao a Yy 1 Yy = A 67
ASUNLANLNAKAIIN 1 “LJ‘L!‘ULLG]F?’]@?,Jﬂ’]WW’]ﬂHWIMMEﬂi’]mW@Im

“Section 1593 Paternity in the case of dissolution of the marriage by death
(Vaterschaft bei Auflésung der Ehe durch Tod)

Section 1592 no. 1 applies with the necessary modifications if the marriage has been dissolved by
death and within 300 days after the dissolution a child is born. If it is certain that the child was
conceived more than 300 days before its birth, this period of time is conclusive. If a woman who
has entered into a further marriage gives birth to a child that would be both the child of the
former husband under sentences 1 and 2 and the child of the new husband under section 1592
no. 1, it is to be regarded only as the child of the new husband. If the paternity is challenged and
if it is finally and non-appealably established that the new husband is not the father of the child,
then it is the child of the former husband.

*’Section 1599 Non-existence of paternity (Nichtbestehen der Vaterschaft)

(1) Section 1592 nos. 1 and 2 and section 1593 do not apply if, by reason of contestation, it has
been finally and non-appealably established that the man is not the father of the child.

(2) Section 1592 no. 1 and section 1593 also do not apply if the child is born after a divorce
petition is pending at court and a third person, at the latest before the end of one year after the
decree granting the divorce petition has become final and absolute, acknowledges paternity;
section 1594 (2) does not apply. In addition to the declarations necessary under sections 1595
and 1596, the acknowledgement requires the approval of the man who is married to the mother
at the date of the birth; this approval is governed by section 1594 (3) and (4), section 1596 (1)
sentences 1 to 3, (3) and (4), section 1597 (1) and (2) and section 1598 (1) with the necessary
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modifications. The acknowledgement becomes effective at the earliest when the decree granting

the petition for divorce becomes final and absolute.

68Halperin, Jean-Louis.French Civil Code.translated by Tony Weir. (Wiltshire : UCL Press,
2006), p. 20-21.

* JORF n°0114 du 18 mai 2013
Article 1 I. - Le chapitre ler du titre V du livre ler du code civil est ainsi modifié :
1° Il est rétabli un article 143ainsi rédigé :

« Art. 143.-Le mariage est contracté par deux personnes de sexe différent ou de méme

sexe. » ;

70 o d P » aa o ¢
ATUIT L%E]um']. 978 LWAFNIN LANDANIA ATINTNAINY. 215815 UNENRUAIANS 6 , 1 (CGabRIEY

- du18u2556) : 97-98.
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"Art. 144 A male and a female may not contract marriage before they have completed

their eighteenth year.

“Art. 145 Nevertheless, the Government procurator of the place where a marriage is to

be celebrated may grant dispensations as to age for serious reasons.

" JORF n°0114 du 18 mai 2013
Article 1I. -Le chapitre ler du titre V du livre ler du code civil est ainsi modifié :
2° L'article 144 est ainsi rédigé :
« Art. 144.-L e mariage ne peut étre contracté avant dix-huit ans révolus. » ;

"“Art. 146 There is no marriage where there is no consent.
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"Art. 147 No one may contract a second marriage before the dissolution of the first.

"Art. 148 Minors may not contract marriage without the consent of their father and

mother; in case of disagreement between the father and mother, that division implies consent.

""Art. 149 Where one of the two is dead or is unable to express his or her intention, the
consent of the other suffices.

It is not necessary to produce the records of death of the father or mother of one of the
future spouses where the spouse or the father and mother of the deceased certify the death

under oath.

Where the present residence of the father or mother is unknown, and where he or she
has not been heard from for one year, the marriage may be celebrated if the child and the

parent who consents make declaration of this under oath.
All of which shall be mentioned on the record of marriage.

A false oath taken in the cases specified in this Article and the following Articles of this
Chapter shall be punished by the penalties enacted by Article 363 [ Article 434-13] of the Penal
Code.

Art. 150 Where the father and mother are dead or are unable to express their

intention, the grandfathers and grandmotherstake their place; where there is disagreement
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between a grandfather and a grandmother in the same lineage, or wherethere is disagreement

between the two lineages, that division implies consent.

Where the present residence of the father and mother is unknown and where they have
not been heard from for one year, the marriage may be celebrated if the grandfathers and
grandmothers, together with the child himself, make declaration of this under oath. It shall be
likewise where, if one or several grandfathers or grandmothers give their consent to the marriage,
the present residence of the other grandfathers or grandmothers | unknown and they have not

been heard from for one year.

79Art. 159 Where there are no father, or mother, or grandfathers, or grandmothers, or
where all are unable to express theirintention, minors under eighteen years may not contract

marriage without the consent of the family council.

“Art. 161 In direct lineage, marriage is prohibited between all ascendants and

descendants and the relatives by marriage in the same lineage.
“Art. 162 Marriage is further prohibited between uncle and niece, aunt and nephew.

* JORF n°0114 du 18 mai 2013

Article 1 I. - Le chapitre ler du titre V du livre ler du code civil est ainsi modifié :
3° L'article 162 est complété par les mots : «, entre fréres et entre sceurs » ;
4° L'article 163 est ainsi rédigé :

« Art. 163.-Le mariage est prohibé entre l'oncle et la niece ou le neveu, et entre la tante

et le neveu ou la niéce. »

“Art. 163 Marriage is further prohibited between uncle and niece, aunt and nephew,

whether the relationship be legitimate or illegitimate.
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“Art. 184 A marriage contracted in violation of the provisions contained in Articles 144,
146,"146-1," 147, 161, 162 and 163 may be attacked either by the spouses themselves, or by all

those who have an interest therein, or by the Government procurator.

“Art. 185 However, a marriage contracted by spouses who did not yet have the required

age, or of whom one of the two hadnot reached that age, may no longer be attacked :

1° where six months have elapsed since that spouse or the spouses have reached the

competent age;

2° where the wife, who did not have that age, has conceived before six months elapsed.

“Art. 186 The father, the mother, the ascendants and the family when they have
consented to the marriage contracted in the circumstances referred to in the preceding Article,

may not be admitted to apply for its annulment.

“'Art. 188 A spouse to whose detriment a second marriage was contracted, may apply

for its annulment even during the lifetime of the spouse who was bound to him or her.

“Art. 189 Where the new spouses raise the invalidity of the first marriage, the validity or

invalidity of that marriage must be judged beforehand.
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“Art. 182 A marriage contracted without the consent of the father and mother, of the
ascendants or of the family councilwhere this consent was necessary, may be attacked only by

those whose consent was required, or by the one of the spouses who needed that consent.

“Art. 183 An application for annulment may no longer be instituted by the spouses or
the parents whose consent wasrequired, whenever the marriage was expressly or tacitly
approved by those whose consent was necessary, or where five years has elapsed without claim
on their part since they have had knowledge of the marriage. Nor may it be instituted by the
spouse where five years has elapsed without claim on his or her part, since he or she has

reached the competent age to consent to the marriage by himself or herself.

"'Art. 180 A marriage contracted without the free consent of the two spouses, or of one
of them, may be attacked only by the spouses, or by the one whose consent was not free, or by
the Government procurator*. The use of coercion on the spouses or one of them, even resulting

from reverential fear towards an ascendant, constitutes a case of annulment of the marriage.

Where there was a mistake as to the person, or as to essential capacities of the person,

the other spouse may apply for annulment of the marriage.

Art. 181 In the case of the preceding Article, the application for annulment may no
longer be admissible after a period of fiveyears as from the marriage or since the spouse acquired

his or her full freedom or the mistake was discovered by him or her.
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“Art. 201 A marriage which has been declared void produces, nevertheless, its effects

with regard to the spouses, where itwas contracted in good faith.

Where good faith exists only on the part of one spouse, the marriage produces its effects

only in favour of that spouse.

Art. 202 It also produces its effects with regard to the children, even though none of

the spouses was in good faith.

The judge shall rule on the exercise of parental authority as in matters of divorce.

” Paragraph 2 Of the Presumption of Paternity
96Article 312 A child conceived or born in wedlock has the husband as his father.

“Article 313 In case of petition for divorce or for judicial separation, the presumption of
paternity shall not apply to a child bornmore than three hundred days after the date of either
the approval of the agreement which regulates the wholeconsequences of the divorce or of the
provisional measures taken under Article 250-2, or of the ordonnance denon-conciliation, and
less than one hundred and eighty days following either the final dismissal of the petition or a

reconciliation.

The presumption of paternity regains however its full force, as of right, where the child
has the apparent status of a legitimate child with regard to each spouses and where paternity is

not established with respect to a third person.



111

[d a 1

a v v ag Yo & a 98 = av o v
L“LJUUW']GU'@QLﬁﬂm@ﬂﬂ'&llﬂﬁﬂuuﬂ%']U'quﬂﬂaUUL{ju‘UﬂquaﬂLﬁﬂ LLagLﬂJ@ﬂﬁﬂJlﬂJLsU']UVI

U a [ 1 v v ¥ & vaa o 99
auuwg'mmﬂmwwmﬂwmaLUu”'Jm ]

“Article 314 The presumption of paternity shall be set aside where the record of birth
of the child does not indicate the husband as the father and the child has no apparent status
with respect to him.

“Article 315 Where the presumption of paternity is set aside in the circumstances

provided for in Articles 313 and 314, its effects may be reinstated in court in the way provided for
in Article 329.
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! Noda Yosiyuki. Introduction to Japanese Law.translated by Anthony H. Angelo.

(University of Tokyo Press, 1976), p. 200-201.
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Article 731 (Marriageable Age)

A man who has attained 18 years of age, and a woman who has attained 16 years of age

may enter into marriage.
*Article 732 (Prohibition of Bigamy)
A person who has a spouse shall not enter into another marriage.

Article 733 (Period of Prohibition of Remarriage)
(1) A woman may not remarry unless six months have passed since the day of

dissolution or rescission of her previous marriage.
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(2) In the case where a woman had conceived a child before the cancellation or
dissolution of her previous marriage, the provision of the preceding paragraph shall not apply.

P Article 734 (Prohibition of Marriage between Close Relatives)

(1) Neither lineal relatives by blood nor collateral relatives by blood within the third
degree of kinship may marry; provided that this shall not apply between an adopted child and
his/her collateral relatives by blood through adoption.

(2) The preceding paragraph shall also apply after the termination of a family relationship
pursuant to the provision of Article 817-9.

Article 735 (Prohibition of Marriage between Lineal Relatives by Affinity)

Lineal relatives by affinity may not marry. This shall also apply after the termination of a

relationship by affinity pursuant to the provisions of Article 728 or Article 817-9.

“"Article 736 (Prohibition of Marriage between Adoptive Parent and Child etc.)
Even after the termination of a family relationship pursuant to the provision of Article
729, an adopted child or spouse of adopted child, or a lineal descendant or spouse of a lineal

descendant, may not marry an adoptive parent or his/her lineal ascendant.
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" Article 737 (Parental Consent for Marriage of Minor)

(1) A minor shall obtain the consent of both parents to marry.

(2) If one parent does not consent, the consent of the other parent is sufficient.

This shall also apply if one parent is unknown, has died, or is unable to indicate his/her
intent.

" Article 738 (Marriage of Adult Ward)

An adult ward does not require the consent of his/her guardian of adult to marry.
110

Ibid., p. 152-153.
"Article 742 (Grounds on Which Marriage is Void)

Marriage shall be void only in the following cases:

(i) if one of the parties has no intention to marry due to mistaken identity or other cause;
or

(ii) if the parties do not lodge notification of marriage; provided however, that the effect
of marriage shall not be prevented merely because notification was not given in the form

prescribed in paragraph (2) of Article 739.
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" Article 739 (Notification of Marriage)

(2) The notification in the preceding paragraph shall be given by document with the
signatures of both parties and not less than two adult witnesses, or given orally by these persons.

"Article 743 (Rescission of Marriage)

Marriage may not be annulled, unless pursuant to the provisions of Articles 744 to 747 inclusive.

Article 744 (Rescission of Unlawful Marriage)

(1) Either of the parties, their relatives, or a public prosecutor may make a claim to the
family court to rescind a marriage if it violates the provisions of Articles 731 to 736 inclusive;
provided, however, that a public prosecutor may not claim this after the death of one of the
parties.

(2) A spouse or previous spouse of a party to a marriage that violates the provisions of
Article 732 or Article 733 may claim for rescission of marriage.

Article 745 (rescission of Marriage in Violation of Marriageable Age)

(1) When a person of non-marriageable age reaches marriageable age, a claim for
rescission of a marriage that violates the provisions of Article 731 may not be made.

(2) A person of non-marriageable age may claim rescission of marriage within a further
three months after he/she has reached marriageable age; provided that this shall not apply if
he/she has ratified the marriage after reaching marriageable age.

Article 746 (Rescission of Marriage Formed within the Period of Prohibition of
Remarriage)

A claim for rescission may not be made for a marriage that violates the provisions of Article 733 if
six months have passed from the day on which the previous marriage was cancelled or
rescinded, or if a woman has conceived a child after remarriage.

Article 747 (Rescission of Marriage by Fraud or Duress)

(1) A person who has married due to fraud or duress may make a claim for rescission of

marriage to the family court.
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(2) The claim for rescission of marriage pursuant to the preceding paragraph lapses upon
the passage of three months after the party has discovered the fraud or escaped the duress, or

upon ratification.
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"ibid., p. 157.

P Article 772 (Presumption of Child in Wedlock)

(1) A child conceived by a wife during marriage shall be presumed to be a child of her
husband.

(2) A child born after 200 days from the formation of marriage or within 300 days of the
day of the dissolution or rescission of marriage shall be presumed to have been conceived during
marriage.

“article 773 (Determination of Paternity by Court)

In the case where a woman gives birth in violation of the provisions of paragraph (1) of
Article 733, if the paternity of the child cannot be determined pursuant to the provisions of the
preceding Article, the court shall determine paternity of the child.
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""The Law Library of Congress. Indonesia: Inter-Religious Marriage [Online]. Available

from : http://www.loc.gov/law/help/religious-marriage.php#prohibition [2013,December 15]

"article 1 Marriage is a physical and spiritual bond between a man and a woman as
husband and wife, having the purpose of establishing a happy and lasting family founded on the
Belief in God Almighty.
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" Article 6
(1) A marriage shall be founded upon agreement between the marriage candidates.

(2) Marriage of a person under the age of 21 years shall require the consent of both

parents.

(3) When one of the parents has deceased or is not in a position to state his or her will,
it shall suffice that the consent referred to in paragraph (2) be obtained of the surviving parent or

of the parent who is in the position to state his or her will.

(4) When both parents have deceased or are unable to state their will, the consent may
be obtained from the guardian, the supporter or a relative by consanguinity in direct ascendance,

as long as such persons are still living and in a position to state their will.

(5) In the event of the difference among the persons referred to in paragraph (2), (3) and
(4) of this article, or when one or more of them has not made a statement, the Court having
jurisdiction over the domicile of the person to be married may, at the request of the latter grant

approval after hearing the persons referred to in paragraphs (2), (3) and (4) of this article.

(6) The provisions of paragraphs (1) through (5) of this article are applicable in so far as
the law of the respective religions and beliefs of the parties concerned do not prescribe

otherwise.

“article 7
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(1) A marriage in only allowed when the male marriage candidate has reached the age of

19 years and the female marriage candidate the age of 16 years.

(2) In deviation from the provision in paragraph (1) of this article, dispensation may be
petitioned to the Court or other authority designated by the parents of both the male and

female marriage candidate.
“Article 8 A marriage is prohibited between two persons:
a. who are related by consanguinity either in the direct ascending or descending line;

b. who are related by consansuinity in a collateral line, namely: marriage between a
brother and sister, between a person and a brother or sister of one of such person’s parents, and

between a person and a brother or sister of one of such person’s grandparents.

c. who are relate by marriage, namely between a person and such person’s parent-in-

law, step-child, son-or daughter-in-law or step-father or mother,

d. who are related by fosterage, namely marriage between a person and such person’s

foster-parent, foster-child, foster-brother or —sister or foster-aunt/-uncle;

e. when the male marriage candidate has already a wife or wives and the female

marriage candidate is a sibling or an aunt or niece of his wife or of one of his wives;

f. having a relationship prohibiting them from marriage according to their religions or

when prohibited by any other applicable regulation.
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“Article 9 A person still joined in matrimony with another person cannot remarry

except in cases as referred to in article 3 paragraph (2) and article 4 of this Law.
PArticle 3

(1) In principle, a man may be marriage to one woman only. A woman shall be married

to only one man.

(2) The Court may permit a husband to have more than one wife, if the parties

concerned so wish.
124 .
Article 4

(1) A husband intending to have more than one wife as referred to in article 3 paragraph

(2), is required to submit a petition to the court having jurisdiction over his domicile

(2) The Court referred to in paragraph (1) of this article shall only grant permission to a

husband wishing to have more than one wife if:
a. his wife is unable to perform her conjugal duties;
b. his wife suffers from a physical infirmity or an incurable disease;

c. his wife can not bear children
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WN30 (Waiting-period) #1111%151 11 989 Law of the Republic of Indonesia Number 1
. 126
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“Article 10 A divorced couple having subsequently remarried and redivorced each
other, shall not be allowed to enter matrimony with each other again, in so far as their respective

religions and beliefs do not provide otherwise.
“Article 11 A waiting-period shall apply to women whose marriage has been dissolved
The length of such waiting-period will be further regulated by Government Regulation.

Usgangy yeinv, A1asuneuszanangningunkaznaed ussu 5 91098a5auasa, il

132.
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“article 22 A marriage may be nullified by non-fulfilment of the preconditions for

marriage on the part of either of the parties.
" Article 42 A legitimate child is a child born out of or resulting from a legal marriage.

“Article 43 A child born out wedlock has only civil relations with its mother and the

mother’s relatives.
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5Youngs, R. English, French and German Comparative law. (London : Cavendish Publishing
Limited, 1998), p. 155-162.

6!\/\inistry of Law.THE HINDU WIDOW’S RE-MARRIAGE ACT 1856 [Online]. Available from :

http://bdlaws.minlaw.gov.bd/print_sections all.php?id=9 [2013, December 12]
7Marriage of Hindu widows legalized

1. No marriage contracted between Hindus shall be invalid, and the issue of no such
marriage shall be illegitimate, by reason of the woman having been previously married or
betrothed to another person who was dead at the time of such marriage, any custom and any

interpretation of Hindu law to the contrary notwithstanding.
®Consent to re-marriage of major widow

In the case of a widow who is of full age, or whose marriage has been consummated, her own

consent shall be sufficient consent to constitute her re-marriage lawful and valid.

9 . . .
Consent to re-marriage of minor widow

7. If the widow re-marrying is a minor whose marriage has not been consummated, she

shall not re-marry without the consent of her father, or if she has no father, of her paternal
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grandfather, or if she has no such grandfather, of her mother, or, failing all these, of her elder

brother, or failing also brothers, of her next male relative.

PEffect of such marriage

And all marriages made contrary to the provisions of this section may be declared void
by a Court of law; Provided, that in any question regarding the validity of a marriage made
contrary to the provisions of this section, such consent as is aforesaid shall be presumed until
the contrary is proved, and that no such marriage shall be declared void after it has been

consummated.
"Punishment for abetting marriage made contrary to this section

All persons knowingly abetting a marriage made contrary to the provisions of this section

shall be liable to imprisonment for any term not exceeding one year or to fine or to both.
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" section 1313 A woman cannot conclude a second marriage until ten months after the
dissolution or annulment of her first marriage, unless in the meantime she has given birth to a
child.

“Art. 228 A woman cannot contract a new marriage until ten months have elapsed from

the dissolution of the preceding marriage.
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" Oda Hiroshi. Japanese Law. Third edition.(Oxford University Press, 2009), p.202-203.

** the Draft reads as follows:
(1) A woman may not remarry unless 100 days have passed since the date of the
dissolution or rescission of her previous marriage.
(2) If a woman gives birth to a baby after the cancellation or dissolution of her previous
marriage, the provision of the preceding paragraph shall not apply.
A claim for rescission of a marriage that violates the provisions for remarriage may not be
made if 100 days have passed from the date on which the previous marriage was cancelled or

rescinded, or if a woman has conceived a child after remarriage.
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*!section 1313 A woman cannot conclude a second marriage until ten months after the
dissolution or annulment of her first marriage, unless in the meantime she has given birth to a
child.

2 Art. 228 A wornan cannot contract a new marriage until ten months have elapsed

from the dissolution of the preceding marriage.

*Article 733 (Period of Prohibition of Remarriage)

(1) A woman may not remarry unless six months have passed since the day of
dissolution or rescission of her previous marriage.

(2) In the case where a woman had conceived a child before the cancellation or
dissolution of her previous marriage, the provision of the preceding paragraph shall not apply.

354Oda Hiroshi. Japanese Law. Third edition. (Oxford University Press, 2009), p.202.
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**Section 1593 (Paternity in the case of dissolution of the marriage by death)

Section 1592 no. 1 applies with the necessary modifications if the marriage has been dissolved by
death and within 300 days after the dissolution a child is born. If it is certain that the child was
conceived more than 300 days before its birth, this period of time is conclusive. If a woman who
has entered into a further marriage gives birth to a child that would be both the child of the
former husband under sentences 1 and 2 and the child of the new husband under section 1592
no. 1, it is to be regarded only as the child of the new husband. If the paternity is challenged and
if it is finally and non-appealably established that the new husband is not the father of the child,
then it is the child of the former husband.

**Article 314 The presumption of paternity shall be set aside where the record of birth
of the child does not indicate the husband as the father and the child has no apparent status

with respect to him.

*'Article 772 (Presumption of Child in Wedlock)

(1) A child conceived by a wife during marriage shall be presumed to be a child of her
husband.

(2) A child born after 200 days from the formation of marriage or within 300 days of the
day of the dissolution or rescission of marriage shall be presumed to have been conceived during
marriage.

**Article 773 (Determination of Paternity by Court)
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In the case where a woman gives birth in violation of the provisions of paragraph (1) of
Article 733, if the paternity of the child cannot be determined pursuant to the provisions of the
preceding Article, the court shall determine paternity of the child.

359

lbid., p. 273-274.

360 a ad A A Y % = ° My A
WM 1453 nanandnievsefinsansadugaasiigysenisduagyiinisausaluale deiile
nsaugawisnsausalaiuiuluwdlitvesnitaudosduiu viuus

(1) AneAUATLalUTENINGHY



148

wostukaSumanlavinisuilalssanangruneunisgesiulasyssuiangvunewnislS e
Fedorudunuuvesnng 1453 Tuuszananguunsunsiasndvdvosuszinalvemianlavia
nmsendnioululudesiudy Suiiduniianuneeuiiazendnuioudluiiuiiuyszana

oA < & [y
ngvEngunadduluyseiautiuiu

2. Bosn1sduivgruaruduion WeswinUszuranguunsunsiasnadvdves
Uszinalneimuateduiivgiuanududailiniieung nedaesliduniszunyiengn
v a L& a Y 2 o Y A v a v & &
dutivgruinduinlneveumenguuneveainisgaesintmiunisiesufaslusuinilu

YAIAINLINTT 1539 Fauansnsarnsnsusewmanidrunsdedidnnisduiivgiuanududanld

=

aq v v a v & v v 361 PN v
Niﬂﬂjqﬂsﬂﬁqﬂlﬂu‘lﬂ W\TUUNL‘?‘U'UUQQLﬁu@IﬁLLﬁlsﬂﬂquiq 1537 I@EJLW@J‘UE)EJM%MJENM‘J

Y

L o (% =

ulwguanudulamdmsunsaingalaviinsausaludnneluy 310 Juduudnisausaiiu
q

9
(%

a % < vaa o & < a ! = o Ao 1
dUANAN I@EJI‘VFW]@LUUQJ}?UQQH%%W@WA’]MLUUU@WL‘UL!LG]‘EJ’JﬂUVlﬂ'Wi‘Ll@I‘LlUiSlI’Jﬁﬂ{]MlI']EJLLWQ

{362 Ko g v = aa S Ao a ]
U u@ﬂ"ﬂqﬂugqel,wijmﬂqﬂiﬂﬂ/]ﬂ']ﬁamiauul;ﬂullm%gLLaSﬁqaﬂJﬂ’]WWqﬂwqLLa@Q’JqﬂqﬁaﬂJia

]

¢ 2D

[

Juuluaizaie wegfdalawdaluldadviniswasyinliinanukuuaudaauluni1sininu

]

nguang inssudinsausananiluluazasilinisduganisausaniuanuungludszuia

| a ¢ 363 & [ I a 1% &
ﬂ{]MNWULLWQLLag‘V\I’]m"UﬁJ U151 1501 [AI2MEY LLG]I@EJLMG!N@IHWJ']JJLUu%iﬂLLﬁ’)ﬂ’]iﬂNiaVIL‘Uu

(2) ausanuRausaALAL

(3) filususewnndusznmefiotnsnsedsyanBaduiuseneunmssnulsaluaivignssulaniy
ngvunendlediasss w3e

N o W

(4) Tdsvasraliausale

361 A a o & iy
2n31 1537 lunsdivdgainisausalndtudunisdifuuing 1453 uwazaasaunsnigly
ausesduiutuusiuninisausadugeas Iidulvgulineuianinusvdeluduyasveusieng vang
v a ! Y A Yo ¥ o a S ] o a
voseiiduaiaulnl wazviudlihdeduilvguluinns 1536 Miwaniduynsveumiengranevesaid

W ldUeAu 11l Viuwaffinnwvesmauansinaniiliunsyeusien guanevesve i luanfiaulm

U
*“Article 773 (Determination of Paternity by Court)
In the case where a woman gives birth in violation of the provisions of paragraph (1) of

Article 733, if the paternity of the child cannot be determined pursuant to the provisions of the
preceding Article, the court shall determine paternity of the child.
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	1.4 ชายหญิงยินยอมเป็นสามีภริยากันมิฉะนั้นศาลอาจเพิกถอนการสมรสได้เช่น บิดาทำพินัยกรรมยกทรัพย์ให้บุตรชายโดยมีเงื่อนไขว่าบุตรจะต้องทำการสมรสเสียก่อน บุตรจึงไปทำการสมรสกับหญิงแบบหลอกๆ เพื่อรับมรดกตามพินัยกรรม เช่นนี้ถือเป็นการสมรสที่ปราศจากความยินยอม
	1.5 ชายหรือหญิงไม่เป็นคนวิกลจริตความจริงข้อนี้เป็นเรื่องไม่มีความยินยอมนั่นเอง เพราะคนวิกลจริตย่อมไม่รู้ใจตนเองพอที่จะให้ความยินยอมได้ ทั้งนี้เพียงแค่คู่สมรสฝ่ายใดฝ่ายหนึ่งเพียงฝ่ายเดียวเป็นคนวิกลจริตก็เป็นเหตุทำให้การสมรสเสื่อมเสียแล้ว และความวิกลจร...
	3. เงื่อนไขตามมาตรา 1447 และมาตรา 1448
	ชายหรือหญิงผู้ยังไม่บรรลุนิติภาวะจะสมรสต้องได้รับความยินยอมจากบิดามารดา เนื่องจากแม้ในชั้นการหมั้นจะได้รับความยินยอมจากผู้ใหญ่แล้ว มาในชั้นจดทะเบียนสมรสก็จะต้องได้รับความยินยอมอีก ซึ่งความยินยอมนั้นจะให้ได้โดยลงลายมือชื่อในทะเบียนขณะจดทะเบียนสมรส หรื...
	2.2.4 ประมวลกฎหมายแพ่งและพาณิชย์ บรรพ 5 พ.ศ. 2519
	2.2.5 ประมวลกฎหมายแพ่งและพาณิชย์ บรรพ 5 พ.ศ. 2533
	2.2.6 วิวัฒนาการเรื่องการสมรสใหม่ของหญิงที่สามีตาย

	บทที่ 3 เงื่อนไขแห่งการสมรสตามกฎหมายไทย
	3.1 เงื่อนไขแห่งการสมรสตามประมวลกฎหมายแพ่งและพาณิชย์ บรรพ 5 พ.ศ. 2533
	3.1.1 ชายและหญิงต้องมีอายุ 17 ปี บริบูรณ์
	3.1.2 ชายหรือหญิงต้องไม่เป็นคนวิกลจริต หรือเป็นบุคคลซึ่งศาลสั่งให้เป็นคนไร้ความสามารถ
	3.1.3 ชายและหญิงมิได้เป็นญาติสืบสายโลหิตต่อกัน
	3.1.4 ผู้รับบุตรบุญธรรมและบุตรบุญธรรมจะสมรสกันไม่ได้
	3.1.5 ชายหรือหญิงมิได้เป็นคู่สมรสของบุคคลอื่น
	3.1.6 ชายและหญิงยินยอมเป็นสามีภริยากัน
	3.1.7 หญิงหม้ายจะสมรสใหม่ได้ต่อเมื่อขาดจากการสมรสเดิมแล้วไม่น้อยกว่า 310 วัน
	3.1.8 ผู้เยาว์จะทำการสมรสได้ต่อเมื่อได้รับความยินยอมของบิดามารดาหรือผู้ปกครอง

	3.2 เงื่อนไขเกี่ยวกับการแสดงเจตนา
	3.2.1 การสมรสโดยสำคัญผิดตัวคู่สมรส
	3.2.2 การสมรสโดยถูกกลฉ้อฉล
	3.2.3 การสมรสโดยถูกข่มขู่

	3.3 หญิงที่สามีตายหรือการสมรสสิ้นสุดลงด้วยประการอื่นตามประมวลกฎหมายแพ่งและพาณิชย์มาตรา 1453
	3.3.1 ความหมายของคำว่า “ตาย” และ “การสมรสสิ้นสุดลงด้วยประการอื่น”
	3.3.2 ระยะเวลาที่ห้ามการสมรสและวิธีการนับ
	3.3.3 ข้อยกเว้นที่หญิงสามารถทำการสมรสใหม่ได้
	3.3.3.1 คลอดบุตรแล้วในระหว่างนั้น
	3.3.3.2 สมรสกับคู่สมรสเดิม
	3.3.3.3 มีใบรับรองแพทย์ประกาศนียบัตรหรือปริญญาซึ่งเป็นผู้รักษาโรคในสาขาเวชกรรมได้ตามกฎหมายว่ามิได้ตั้งครรภ์
	3.3.3.4 มีคำสั่งของศาลให้สมรสได้

	3.3.4 ผลการฝ่าฝืนเงื่อนไข
	3.3.5 บทสันนิษฐานความเป็นบิดา
	3.3.6 ผลในทางส่วนตัว
	3.3.7 ผลในทางทรัพย์สิน

	3.4 กฎหมายอิสลามที่ใช้ใน 4 จังหวัดชายแดนภาคใต้
	3.4.1 ความเป็นมาในการใช้กฎหมายอิสลามในประเทศไทย
	3.4.2 เงื่อนไขแห่งการสมรส
	3.4.2.1 คู่สมรสชายและคู่สมรสหญิง



	1. คู่สมรสชาย
	กฎหมายอิสลามได้กำหนดให้ชายพึงเลือกสมรสกับหญิงตามลำดับคุณสมบัติดังต่อไปนี้
	2. คู่สมรสหญิง
	1. หญิงที่ห้ามมิให้ชายสมรสด้วยตลอดไปมีดังต่อไปนี้
	1.3 ความสัมพันธ์ทางการสมรส ผู้ที่ห้ามสมรสด้วยมี 4 กรณี ได้แก่
	1.มารดาของภริยา
	2.บุตรสาวของภริยาทั้งที่เป็นบุตรโดยการสืบเชื้อสายและจากการดื่มน้ำนม
	3.ภริยาของบิดา
	4.ภริยาของบุตร
	2. หญิงที่ห้ามมิให้ชายสมรสด้วยเพียงชั่วคราวมีดังต่อไปนี้
	3. ความยินยอมของคู่สมรส
	4. คู่สมรสต้องไม่อยู่ในสภาพผู้เอียะห์รอม
	3.4.2.2 วลีของคู่สมรสหญิง
	3.4.2.3 พยานในการสมรส
	3.4.2.4 อีญาบและกอบูล

	อีญาบและกอบูลจะสมบูรณ์ต่อเมื่อได้กระทำดังต่อไปนี้
	3.4.3 ผลการฝ่าฝืนเงื่อนไข
	3.4.4 ข้อห้ามการสมรสใหม่ของหญิง
	3.4.5 บทสันนิษฐานความเป็นบิดา
	3.5 เปรียบเทียบเงื่อนไขแห่งการสมรสตามประมวลกฎหมายแพ่งและพาณิชย์ บรรพ 5         พ.ศ. 2533 กับกฎหมายอิสลามที่ใช้ใน 4 จังหวัดชายแดนภาคใต้
	3.5.1 เงื่อนไขแห่งการสมรสที่ถือว่าการสมรสเป็นสถาบัน
	3.5.1.1 เพศของคู่สมรส
	3.5.1.2 การสมรสกับบุคคลต้องห้ามบางประเภท



	ประมวลกฎหมายแพ่งและพาณิชย์ มาตรา1450 ห้ามเฉพาะญาติสืบสายโลหิตโดยตรงขึ้นไปหรือลงมา และพี่น้องร่วมบิดามารดาหรือพี่น้องร่วมแต่บิดาหรือมารดาเท่านั้น แต่กฎหมายอิสลามห้ามชายทำการสมรสกับหญิงที่มีความสัมพันธ์ทางสายโลหิตและหญิงที่เกี่ยวพันธ์ทางการสมรสหรือการเส...
	3.5.1.3 การสมรสซ้อน
	3.5.2 เงื่อนไขแห่งการสมรสที่ถือว่าการสมรสเป็นสัญญา
	3.5.2.1 เกณฑ์อายุ
	3.5.2.2 ความยินยอมและการแสดงเจตนาในการสมรส

	3.5.3 ข้อห้ามมิให้นายทะเบียนทำการจดทะเบียนสมรส
	3.5.3.1 การสมรสระหว่างผู้รับบุตรบุญธรรมและบุตรบุญธรรม
	3.5.3.2 หญิงที่การสมรสเดิมสิ้นสุดลง


	บทที่ 4 เงื่อนไขแห่งการสมรสตามกฎหมายต่างประเทศ
	4.1 ระบบคอมมอนลอว์
	4.1.1 ประเทศอังกฤษ
	4.1.1.1 เงื่อนไขแห่งการสมรส


	1. มิได้อยู่ในลำดับญาติที่ต้องห้าม
	2. อายุไม่ต่ำกว่า16 ปี
	3. มิได้เป็นคู่สมรสของบุคคลอื่น
	4.1.1.2 ผลการฝ่าฝืนเงื่อนไข

	1. คู่สมรสฝ่ายใดฝ่ายหนึ่งเป็นคนไร้ความสามารถ
	3. คู่สมรสฝ่ายใดฝ่ายหนึ่งมีเจตนาบกพร่องเนื่องจากความสำคัญผิด สภาพจิตไม่ปกติ หรือถูกกดดัน
	4.1.1.3 บทสันนิษฐานความเป็นบิดา
	4.1.2 ประเทศสาธารณรัฐสิงคโปร์
	4.1.2.1 เงื่อนไขแห่งการสมรส


	1. ชายและหญิงมิได้เป็นมุสลิม
	2. ไม่เคยทำการสมรสก่อนวันที่ 15 กันยายน ค.ศ. 1961
	3. อายุขั้นต่ำสำหรับการสมรส
	4.มิได้อยู่ในลำดับญาติที่ต้องห้าม
	เครือญาติและญาติทางการสมรสที่ต้องห้ามสำหรับการสมรส
	5.มิได้เป็นคู่สมรสของบุคคลอื่น
	8. การสมรสของผู้เยาว์ต้องได้รับความยินยอม
	ความยินยอมในการสมรสของผู้เยาว์
	ส่วนที่ 1 ผู้เยาว์เป็นบุตรโดยชอบด้วยกฎหมาย
	ส่วนที่ 2 ผู้เยาว์เป็นบุตรไม่ชอบด้วยกฎหมาย
	ส่วนที่ 3 ผู้เยาว์เป็นเด็กที่ถูกโอน
	อนึ่งนายทะเบียนจะไม่ทำการออกทะเบียนสมรสจนกว่าจะเป็นที่แน่ใจว่าผู้ที่ต้องการจะสมรสนั้นไม่มีความบกพร่องตามที่บัญญัติไว้ในมาตรา 17 (2)  ซึ่งได้แก่กรณีดังต่อไปนี้
	4.1.2.2 ผลการฝ่าฝืนเงื่อนไข

	เหตุที่ทำให้การสมรสเป็นโมฆะ มีดังต่อไปนี้
	1. เป็นการสมรสที่ไม่สมบูรณ์ตามมาตรา 3 (4), 5, 9, 10, 11, 12 และ 22 กล่าวคือ
	2. เมื่อการสมรสเกิดขึ้นนอกสิงคโปร์ และการสมรสนั้นไม่สมบูรณ์
	เหตุที่ทำให้การสมรสเป็นโมฆียะ มีดังต่อไปนี้
	4.1.2.3 บทสันนิษฐานความเป็นบิดา
	4.1.3 ประเทศสาธารณรัฐอินเดีย
	4.1.3.1 เงื่อนไขแห่งการสมรส


	4. ห้ามสมรสกับบุคคลต้องห้าม
	ชายและหญิงต้องไม่อยู่ในความสัมพันธ์ที่ต้องห้ามสำหรับการสมรส เว้นแต่จารีตประเพณีหรือกฎหมายของทั้งสองฝ่ายอนุญาตให้ทำการสมรสได้ตามมาตรา5 (iv)  ซึ่งความสัมพันธ์ที่ต้องห้ามสำหรับการสมรส ได้แก่กรณีดังนี้
	5. ห้ามสมรสกับเครือญาติ
	4.1.3.2 ผลการฝ่าฝืนเงื่อนไข
	4.1.3.3 บทสันนิษฐานความเป็นบิดา
	4.2 ระบบซีวิลลอว์
	4.2.1 ประเทศสหพันธ์สาธารณรัฐเยอรมนี
	4.2.1.1 เงื่อนไขแห่งการสมรส



	1. ชายและหญิงต้องบรรลุนิติภาวะ
	2. ชายหรือหญิงต้องไม่เป็นผู้ไร้ความสามารถ
	3. ชายหรือหญิงมิได้เป็นคู่สมรสของบุคคลอื่น
	4. ชายและหญิงมิได้เป็นญาติสืบสายโลหิตต่อกัน
	5. ชายและหญิงยินยอมเป็นสามีภริยากัน
	6. ผู้รับบุตรบุญธรรมและบุตรบุญธรรมจะสมรสกันไม่ได้
	4.2.1.2 ผลการฝ่าฝืนเงื่อนไข
	4.2.1.3 บทสันนิษฐานความเป็นบิดา
	4.2.2 ประเทศสาธารณรัฐฝรั่งเศส
	4.2.2.1 เงื่อนไขแห่งการสมรส


	ประมวลกฎหมายแพ่งฝรั่งเศสได้กำหนดคุณสมบัติและเงื่อนไขแห่งการสมรสไว้ ดังนี้
	1. บุคคลที่จะสมรสต้องมีอายุ 18 ปีบริบูรณ์
	2. ความยินยอมในการสมรส
	3. ห้ามสมรสซ้อน
	กฎหมายกำหนดห้ามมิให้บุคคลทำการสมรสใหม่ หากการสมรสครั้งก่อนยังไม่สิ้นสุดตามมาตรา 147
	4. ความยินยอมของบิดามารดา
	5. ห้ามสมรสกับญาติสืบสายโลหิต
	4.2.2.2 ผลการฝ่าฝืนเงื่อนไข

	4.2.2.3 บทสันนิษฐานความเป็นบิดา
	4.2.3 ประเทศญี่ปุ่น
	4.2.3.1 เงื่อนไขแห่งการสมรส


	ประมวลกฎหมายแพ่งญี่ปุ่นได้กำหนดเงื่อนไขแห่งการสมรส ดังนี้
	1. ชายและหญิงต้องมีอายุตามที่กฎหมายกำหนด
	2. ชายและหญิงมิได้เป็นคู่สมรสของบุคคลอื่น
	บุคคลที่มีคู่สมรสอยู่แล้วจะทำการสมรสมิได้ เพราะถือเป็นการสมรสซ้อนตามมาตรา 732
	3. หญิงจะสมรสใหม่ได้เมื่อพ้นกำหนดระยะเวลา 6 เดือน
	4. ห้ามการสมรสระหว่างเครือญาติ
	5. ข้อห้ามการสมรสของบุตรบุญธรรม
	6. ความยินยอมของบิดามารดา
	7.การสมรสของคนไร้ความสามารถ
	คนไร้ความสามารถไม่จำต้องได้รับความยินยอมจากผู้อนุบาลก่อนที่จะทำการสมรสตามที่บัญญัติไว้ในมาตรา 738
	4.2.3.2 ผลการฝ่าฝืนเงื่อนไข
	การสมรสที่เป็นโมฆะ
	การสมรสจะเป็นโมฆะในกรณีต่อไปนี้
	การบอกล้างการสมรส
	การสมรสอาจถูกบอกล้างได้ในกรณีดังต่อไปนี้
	4.2.3.3 บทสันนิษฐานความเป็นบิดา
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