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# # 5586023534 : MAJOR LAWS
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WANWIPA SATTATHAMKUL: LEGAL PROBLEMS ON VOLUNTEER PROTECTION
FROM TORT LIABILITY. ADVISOR: PROF. SANUNKORN SOTTHIBANDHU, Dr.Jur.,
263 pp.

This study mainly focuses on volunteer protection from tort liability under
Thai Law in comparison to volunteer protection from tort liability under American
Law and German Law. This study particularly considers issue on the scope of
volunteer, issue regarding tort liability of volunteer, issue on tort liability on juristic
relation between nonprofit organization and volunteer, and issue on volunteer

protection from tort liability.

Based on the study, in the case that volunteer commits a wrongful act,
volunteer shall be personally liable. According to the legal consequences of juristic
relation between nonprofit organization and volunteer as a juristic person and its
representative or the person empowered to act on behalf of the juristic person,
employer and employee, or principal and agent, volunteer is still personally liable
for their own act. Moreover, there is no applicable law on volunteer protection from
tort liability as well as both Justifiable Acts under the Civil and Commercial Code

and Disaster Prevention and Mitigation Act B.E. 2550.

Therefore, the provision concerning the volunteer protection from tort
liability specification should be enacted to protect volunteer performing services for
a nonprofit organization who does not receive any compensation. In case, volunteer
acts negligently within the scope of the volunteer’s responsibilities, no volunteer
shall be personally liable. Instead, nonprofit organization shall be liable but shall not
take recourse from volunteer. Nevertheless, volunteer shall be personally liable for
willful or grossly negligent damage caused by his own act. The direction in solving
this problem is proposed to protect volunteer devoting and performing for public

interest.

Field of Study: Laws Student's Signature

Academic Year: 2014 Advisor's Signature
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’ Susan J. Ellis, "Volunt/Ar/Eer/Ism: What’s the Difference?," [Online]. Available from:
http://www.energizeinc.com/art/1vol.html [2013, November 28].
10
Ibid.

" The International Center for Not-for-Profit Law, [Online]. Available from:
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. 1 9 ¥ a ..
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! Volunteer Protection Act of 1997, 42 U.S.C §§ 14501 - 14505.
: Bundesfreiwilligendienstgesetz: Bfdg (Federal Volunteer Service Act of 28 April 2011),

Federal Law Gazette Part I.
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FutuuresnslyaiRngrunenldiiduluniazuasy ed1dlsnd nguunsaeluvesunazuasy
14 ¥ 0% ! gj o o o 14 v3 = 1

analiimuAuAseseIaainsuInnIunsgIutusfingmnenaniuualiale . Fseguen

YUNNSANEINeINUsaUUTl

Tudiuvesarusufiniiieasifia Saduiusludnumseng q senitsesdns
as1suszlevdfuenanaing uaznisAunsesmumdnngmanedsinenssy Nogdunusuld
fuenanataslungmneansgenini fileussdnuainudnaeuueuas’ (common law) 7
lasudnsnaanngrunesengulasAnw1annguuean s aslinsIudNg uuNean e
N mu‘ﬁlﬂiﬂﬂgiu Restatement (Second) of Torts (1965), Restatement (Second) of
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NOVUILLRNIEIINIENITIANTIEWARYete1addAT A.A. 2011 (Federal Volunteer

’ Volunteer Protection Act of 1997, 42 U.S.C. § 14502 (a).
* va i 1Y) a
7171 Benjamin N. Cardozo HWWINEIAaEIgIligansgatusn (Supreme Court of the United
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! William L. Prosser, Werdner P. Keeton, and et al,, Prosser and Keeton on the Law of

Torts, 5 ed., (St. Paul, Minn.: West Pub., 1984). p.30.

° H. Beau Baez lll, Tort Law in the USA, 1 ed., (The Netherlands: Kluwer Law International,

2010). p.34 - 35,
® Ibid. p.44.
" Ibid. p.45.
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® Restatement (Second) of Torts (1965) § 314 “The fact that the actor realizes or should
realize that action on his part is necessary for another’s aid or protection does not of itself impose upon

him a duty to take such action.”

’ H. Beau Baez Ill, Tort Law in the USA. p.44.

"% Restatement (Second) of Torts (1965) § 323 (a) “One who undertakes, gratuitously or for
consideration, to render services to another which he should recognize as necessary for the protection of
the other’s person or things, is subject to liability to the other for physical harm resulting from his failure
to exercise reasonable care to perform his undertaking, if his failure to exercise such care increases the

risk of such harm.
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"' H. Beau Baez Ill, Tort Law in the USA. p.39 - 40.

2 William L. Prosser, Werdner P. Keeton, and al., Prosser and Keeton on the Law of Torts.
p.164.

" Ibid. p.143.

" Restatement (Second) of Torts (1965) § 283 “Unless the actor is a child, the standard of
conduct to which he must conform to avoid being negligent is that of a reasonable man under like

circumstances.”
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" William L. Prosser, Werdner P. Keeton, and al., Prosser and Keeton on the Law of Torts.

p.143.
1 Jeffrey D. Kahn, "Organizations' Liability for Torts of Volunteers," University of
Pennsylvania Law Review 133, 6 (July 1985). pp.1439 - 1440.
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v William L. Prosser, Handbook of the Law of Torts, 4 ed., (St. Paul, Minn.: West Pub.,

1978). p.183.
® Ibid.

v David Ormerod, Smith and Hogan Criminal Law: Cases and Materials, 10 ed., (Oxford:

Oxford University Press, 2009). p.40.
0 Edwin H. Byrd Ill, "Reflecting on Willful, Wanton, Reckless and Gross Negligence,"
Louisiana Law Review 48, 6 (July 1988). pp.1389 - 1391.
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*" H. Beau Baez Ill, Tort Law in the USA. p.41.
g Ronald B. Standler, "Elements of Torts in the USA" [Online]. Available from:
www.rbs2.com/torts.pdf [2014, June 14]. p.5.
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a

amfuiinsmvesnedslunmshazidialunensiiivesgniraduanuiuie
dioazfiafiinannisnsyhwesyaradu (Vicarious Liability) uazarmuRnuesunednetiy
Hueusualagiasandn (Strict Liability)” wed1sdlienalauds fafu vefigaiilivan
funausuiaduldias Tuitidouasldfnnfinsumdniiluivsnglu Restatement
(Second) of Agency (1958) wag Restatement (Third) of Agency (2006) %Qamﬁuﬂgwms
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(1) BRFuRUSTENIUNEI1AUgNIN (Master - Servant Relationship)

v

AIUNINTT 2 LS Restatement (Second) of Agency (1958) UsyaAan “uneang
Ao YARaTINIednyARanilalinseyinN1AaNIsVRIUIEIN UAXUIEINEINNTOAIUANTEN

ﬁw%ﬁazmuqumiﬁwﬂumaqgﬂ%’wﬂéﬁlumqmiﬁiﬁq

2 William L. Prosser, Werdner P. Keeton, and al., Prosser and Keeton on the Law of Torts.

pp.501 - 502.

% Restatement (Third) of Agency (2006) § 2.04 RESPONDEAT SUPERIOR “An employer is
subject to liability for torts committed by employees while acting within the scope of their
employment.”

& William L. Prosser, Werdner P. Keeton, and al., Prosser and Keeton on the Law of Torts.

pp.501 - 502.
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% Restatement (Second) of Agency (1958) § 2 “A master is a principal who employs an
agent to perform service in his affairs and who controls or has the right to control the physical conduct
of the other in the performance of the service.

A servant is an agent employed by a master to perform service in his affairs whose
physical conduct in the performance of the service is controlled or is subject to the right to control by
the master.”

# william L. Prosser, Handbook of the Law of Torts. p.460.

* Restatement (Third) of Agency (2006) § 7.03 (2) Principal's Liability “A principal is subject
to vicarious liability to a third party harmed by an agent's conduct when (a) as stated in § 7.07, the agent

is an employee who commits a tort while acting within the scope of employment.”
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711971571919
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" Restatement (Third) of Agency (2006) § 7.07 (3) Employee Acting Within Scope Of
Employment “For purposes of this section,

(@) an employee is an agent whose principal controls or has the right to control the
manner and means of the agent's performance of work, and

(b) the fact that work is performed gratuitously does not relieve a principal of liability.”

? Restaternent (Third) of Agency (2006) § 7.07 Employee Acting Within Scope Of
Employment

“(1) An employer is subject to vicarious liability for a tort committed by its employee
acting within the scope of employment.

(2) An employee acts within the scope of employment when performing work assigned by

the employer or engaging in a course of conduct subject to the employer's control. An employee's act is
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not within the scope of employment when it occurs within an independent course of conduct not
intended by the employee to serve any purpose of the employer.”

» William L. Prosser, Handbook of the Law of Torts. p.461.

* Ibid
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* Restatemnent (Second) of Agency (1958) § 1 Agency; Principal: Agent “(1) Agency is the
fiduciary relation which results from the manifestation of consent by one person to another that the
other shall act on his behalf and subject to his control, and consent by the other so to act.”

* Restatement (Second) of Agency (1958) § 15 Manifestations of Consent “An agency
relation exists only if there has been a manifestation by the principal to the agent that the agent may

act on his account, and consent by the agent so to act.”
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> Restatement (Third) of Agency (2006) § 2.05 Estoppel to Deny Existence of Agency
Relationship “A person who has not made a manifestation that an actor has authority as an agent and
who is not otherwise liable as a party to a transaction purportedly done by the actor on that person’s
account is subject to liability to a third party who justifiably is induced to make a detrimental change in
position because the transaction is believed to be on the person’s account if

(1) the person intentionally or carelessly caused such belief, or

(2) having notice of such belief and that it might induce others to change their positions,
the person did not take reasonable steps to notify them of the facts.”

* Restatement (Third) of Agency (2006) § 7.03 Principal's Liability “(1) A principal is subject
to direct liability to a third party harmed by an agent's conduct when

(a) as stated in § 7.04, the agent acts with actual authority or the principal ratifies the

agent's conduct and
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(i) the agent's conduct is tortious, or

(ii) the agent's conduct, if that of the principal, would subject the principal to tort liability”

* Restatement (Third) of Agency (2006) § 7.04 Agent Acts with Actual Authority “A
principal is subject to liability to a third party harmed by an agent's conduct when the agent’s conduct is
within the scope of the agent’s actual authority or ratified by the principal: and

(1) the agent's conduct is tortious, or

(2) the agent's conduct, if that of the principal, would subject the principal to tort
liability.”

* Restatement (Third) of Agency (2006) § 7.01 Agent’s Liability to Third Party “An agent is
subject to liability to a third party harmed by the agent’s tortious conduct. Unless an applicable statute
provides otherwise, an actor remains subject to liability although the actor acts as an agent or an

employee, with actual or apparent authority, or within the scope of employment.”
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“ William L. Prosser, Handbook of the Law of Torts. p.98.
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* Restatement (Second) of Torts (1965) § 63 Self-defense by Force Not Threatening Death
or Serious Bodily Harm “(1) An actor is privileged to use reasonable force, not intended or likely to cause
death or serious bodily harm, to defend himself against unprivileged harmful or offensive contact or
other bodily harm which he reasonably believes that another is about to inflict intentionally upon him.

(2) Self-defense is privileged under the conditions stated in Subsection (1), although the

actor correctly or reasonably believes that he can avoid the necessity of so defending himself,
(a) by retreating or otherwise giving up a right or privilege, or

(b) by complying with a command with which the actor is under no duty to comply or

which the other is not privileged to enforce by the means threatened.”
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* Restatement (Second) of Torts (1965) § 65 Self-defense by Force Threatening Death or
Serious Bodily Harm “(1) Subject to the statement in Subsection (3), an actor is privileged to defend
himself against another by force intended or likely to cause death or serious bodily harm, when he
reasonably believes that

(a) the other is about to inflict upon him an intentional contact or other bodily harm, and
that

(b) he is thereby put in peril of death or serious bodily harm or ravishment, which can
safely be prevented only by the immediate use of such force.

(2) The privilege stated in Subsection (1) exists although the actor correctly or reasonably
believes that he can safely avoid the necessity of so defending himself by

(a) retreating if he is attacked within his dwelling place, which is not also the dwelling
place of the other, or

(b) permitting the other to intrude upon or dispossess him of his dwelling place, or

(c) abandoning an attempt to effect a lawful arrest.

(3) The privilege stated in Subsection (1) does not exist if the actor correctly or reasonably
believes that he can with complete safety avoid the necessity of so defending himself by

(a) retreating if attacked in any place other than his dwelling place, or in a place which is
also the dwelling of the other, or

(b) relinquishing the exercise of any right or privilege other than his privilege to prevent

intrusion upon or dispossession of his dwelling place or to effect a lawful arrest.”
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* Restatement (Second) of Torts (1965) § 76 Defense of Third Person “The actor is
privileged to defend a third person from a harmful or offensive contact or other invasion of his interests
of personality under the same conditions and by the same means as those under and by which he is

privileged to defend himself if the actor correctly or reasonably believes that
(a) the circumstances are such as to give the third person a privilege of self-defense, and

(b) his intervention in necessary for the protection of the third person.”
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> Restatement (Second) of Torts (1965) § 77 Defense of Possession by Force Not

Threatening Death or Serious Bodily Harm “An actor is privileged to use reasonable force, not intended
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or likely to cause death or serious bodily harm, to prevent or terminate another's intrusion upon the

actor's land or chattels, if

(a) the intrusion is not privileged or the other intentionally /negligently causes the actor to

believe that it is not privileged, and

(b) the actor reasonably believes that the intrusion can be prevented or terminated only

by the force used, and

(c) the actor has first requested the other to desist and the other has disregarded the
request, or the actor reasonably believes that a request will be useless or that substantial harm will be

done before it can be made.”

“ Restatement (Second) of Torts (1965) § 79 “The intentional infliction upon another of a
harmful or offensive contact or other bodily harm by a means which is intended or likely to cause death
or serious bodily harm, for the purpose of preventing or terminating the other’s intrusion upon the
actor’s possession of land or chattels, is privileged if, but only if, the actor reasonably believes that the
intruder, unless expelled or excluded, is likely to cause death or serious bodily harm to the actor or to a

third person whom the actor is privileged to protect.”
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*" Restatement (Second) of Torts (1965) § 196 Public Necessity “One is privileged to enter
land in the possession of another if it is, or if the actor reasonably believes it to be, necessary for the

purpose of averting an imminent public disaster.”
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“ Volunteer Protection Act of 1997, 42 U.S.C §§ 14501 - 14505.
49 Volunteer Protection Act of 1997, 42 U.S.C. § 14501 (a).
%0 Volunteer Protection Act of 1997, 42 U.S.C. § 14501 (b).
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render assistance during accidents or a common danger or emergency although it is necessary and can
be expected of him under the circumstances, particularly if it is possible without substantial danger to
himself and without violation of other important duties shall be liable to imprisonment not exceeding

one year or a fine.”
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" BGB § 31 Liability of an association for organs “The association is liable for the damage
to a third party that the board, a member of the board or another constitutionally appointed
representative causes through an act committed by it or him in carrying out the business with which it or
he is entrusted, where the act gives rise to a liability in damages.”

*® Ernest J. Schuster, The Principle of German Civil Law. p.157.
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* BGB § 31a Liability of board members “A board member acting free of charge or who
receives remuneration for his activity which does not exceed 500 Euro per year is liable towards the
association for damage caused in performing his duties as a board member only in case of intent or gross
negligence. Sentence 1 also applies to liability towards the members of the association.

If a board member is obliged under subsection (1) sentence 1 to provide to another
compensation for damage caused in performing his duties as a board member, he may demand from the
association to be released from the obligation. Sentence 1 does not apply if the damage was caused
with intent or gross negligence.”

" Helmut Koziol and Barbara C. Steininger, European Tort Law 2009, 1 ed., (Germany:

European Centre of Tort and Insurance Law, 2010). p.217.
” BGB § 21 Non-commercial association “An association whose object is not commercial
business operations acquires legal personality by entry in the register of associations of the competent

local court.”
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* Helmut Koziol and Barbara C. Steininger, European Tort Law 2009. p.217.

* BGB § 831 Liability for vicarious agents “A person who uses another person to perform a
task is liable to make compensation for the damage that the other unlawfully inflicts on a third party
when carrying out the task. Liability in damages does not apply if the principal exercises reasonable care

when selecting the person deployed and, to the extent that he is to procure devices or equipment or to
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manage the business activity, in the procurement or management, or if the damage would have

occurred even if this care had been exercised.”

* Gerald Spindler and Oliver Rieckers, Tort Law in Germany. p.73.
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! Norbert Horn, Hein Kotz, and Leser, German Private and Commercial Law: An

Introduction. p.157.

* 8. Markesinis, A Comparative Introduction to the German Law of Torts. p.684.
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BGB § 611 Typical contractual duties in a service contract “By means of a service
contract, a person who promises service is obliged to perform the services promised, and the other party
is obliged to grant the agreed remuneration.

Services of any type may be the subject matter of service contracts.”

! Ernest J. Cohn, Manual of German Law. p.265.
102

Norbert Horn, Hein Kotz, and Leser, German Private and Commercial Law: An

Introduction. p.157.
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" BGB § 278

’ Norbert Horn, Hein Kotz, and Leser, German Private and Commercial Law: An

Introduction. p.225.

' BGB § 164 (1) Effect of a declaration made by the agent “A declaration of intent which
a person makes within the scope of his own power of agency in the name of a principal takes effect
directly in favor of and against the principal. It is irrelevant whether the declaration is made explicitly in
the name of the principal, or whether it may be gathered from the circumstances that it is to be made in
his name.”

1o Norbert Horn, Hein Kotz, and Leser, German Private and Commercial law: An

Introduction. p.226.
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WINT1 227 wisdszanangungunagesiu nsdesiulagyeumengrangain

yaradu Jayaiian “nisnseviitedestunuedliidunisnszvilagldveuiengmune

" ibid. p.227.
M2 BGB § 227 - 231
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" BGB § 227 Self-defense against persons “An act required for self-defense is not
unlawful.

Self-defense is the defense required to ward off a present unlawful assault on oneself or
another.”

" BGB § 228 Necessity “A person who damages or destroys a thing belonging to another
in order to ward off from himself or from another a danger threatened by the thing does not act
unlawfully if the damage or destruction is necessary to ward off the danger and the damage is not out of
proportion to the danger. If the person acting in this manner caused the danger, he is obliged to pay

damages.”
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" Gerald Spindler and Oliver Rieckers, Tort Law in Germany. p.108.

"0 BGB § 229 Self-help “A person who, for the purpose of self-help, removes, destroys or
damages a thing, or a person who, for the purpose of self-help, arrests an obliged person who is
suspected of flight, or overcomes the resistance to an act of an obliged person who has a duty to
tolerate that act, does not act unlawfully if help cannot be obtained from the authorities in good time
and there is a danger, without immediate intervention, that the realization of the claim will be

prevented or be considerably more difficult.”
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""" BGB § 230 (1) Limits of Self-help “Self-help may not extend further than is necessary to
ward off the danger.”

" BGB § 231 Self-help by mistake “If a person does any of the acts described in section
229 in the mistaken assumption that the requirements necessary to exclude unlawfulness are satisfied,

he is obliged to pay damages to the other party, even if the mistake does not result from negligence.”



134

psAUsznouudmIolilunsdi q Wiiilvinsdestulaeveusonguuny nsnsgsinsie
ningauiletosiufe wagnstomdenuies li3unseniiussdusznevazidalunisnseyii
Tngliiousenguune lnsfieidunsnsginlasseusenguine widedmuiuldiuns
UFTRnuieUseleniasisarudraniiulddn dnnguunedsinenssudsldidorenis
UftRnuvesemalinsfiazyilieraadaslaiunisdunseslaghifodunsihasfiousiosis
n ag1slsfinnu wenannisduaseseraainsaundnngmnedsinenssuuds luanius

assasgieasuiddinguneamzimenislinnutisivaevesenaadasniuiiozladnw

Nsaueeluse

3.5.2  NUNIE91918n151ANYI8AB VB a1 alAT A.A. 2011 (Federal

Volunteer Service Act of 201 1)119
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e Bundesfreiwilligendienstgesetz: Bfdg (Federal Volunteer Service Act of 28 April 2011),
Federal Law Gazette Part I.

120 Federal Volunteer Service Act of 2011, § 1.
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