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# # 5585973534 : MAJOR LAWS

KEYWORDS: POST SERVICE / CONTRACTS OF SALE / BUYER / DELIVERY
CHUTIMA SRITONGTAE: CIVIL LIABILITY PROBLEMS IN POST SERVICE FROM CONTRACTS OF SALE. ADVISOR:
PROF.SANUNKORN SOTTHIBANDHU, Dr.Jur., 182 pp.

This Thesis aims to study the protective principle for goods purchasers from purchasing the goods which are
delivered to the purchasers by post under Section 463 of the Civil and Commercial Code, whereby the seller, who has to
deliver the properties so sold from one place to another place to the purchasers by post, upon delivery of the properties
so sold by post, shall be deemed to have already performed the obligation. Delivery of the goods to the purchasers via
post is regarded as delivery to the creditors who are the purchasers; as a result, when the purchasers have received the
properties so ordered and such properties are damaged or lost in transit, the seller needs not to be liable therefor. Upon
purchase and sale of goods, the purchasers ought to receive the properties so ordered in a complete condition; or else, the

seller shall be liable therefor. These are the origin of the study and research in this Thesis.

According to the Study, Section 436 of the Civil and Commercial Code of Thailand partially adopts Section 447
of the Civil Code of Germany; in consequence, it is deemed that when the seller has delivered the goods by post, it is
equal to have completed delivery to the purchasers. In the case where the Seller sells the goods in the manner that the
purchasers have to receive the goods so purchased by themselves or that the purchasers have to carry the goods so
purchased by themselves but the purchasers need the seller to deliver the goods to the purchasers, both parties shall
mutually agree that the seller uses the carrier to deliver the goods to the purchasers merely. Nonetheless, pursuant to Thai
laws, when the goods so purchased are damaged during delivery by post, it shall be deemed by the seller that the seller
has already performed the obligation for the purchasers. Hence, upon delivery of the goods so sold to carrier, the seller
shall not be liable for the damage in transit. Thus, the purchasers shall be liable therefor as the owners of the properties so
purchased. In pursuance of the transportation contract, the purchasers are the third parties obtaining benefits, and the rights
of the purchasers are different in line with the category of post providers whose services are used by the seller to deliver
the goods, namely, private post who is the transporter in accordance with the Civil and Commercial Code. The rights in the
transportation contract as executed by the seller with the private post shall be vested in the purchasers when the goods
arrive the place of the purchasers and are damaged. Nevertheless, in the case of Thailandpost Co., Ltd., as provided by the
Postal Act B.E. 2477 (1934) and the Postal Directive B.E. 2557 (2014) to be the sender, the purchasers shall be indemnified
from the postal services as opted by the seller and the purchasers are not entitled to claim Thailandpost Co., Ltd. to pay
the damages under the parcel post transportation contract. In the event of no objection prior to or during sending parcel

posts, the rights of the purchasers have not yet been protected in a sufficient manner.

Therefore, this Thesis proposes that the construction of application of Section 463 of Civil and Commercial
Code of Thailand ought to be initially amended and Section 463 of Civil and Commercial Code of Thailand ought to be
revised, which is the best guidelines in solving this problem later on, by revising the historical backgrounds from Section 447
of Civil Code of Germany to deem that the delivery of goods, which must be sent by the seller to the purchasers but is sent
via post, arriving the place of the carrier is to arrive the place of the seller. The delivery of the properties to the post for
transportation shall not be considered as complete delivery of the properties as sold to the purchasers. Furthermore, the
criteria on liability for postal directive (Article 192) of Thailandpost Co., Ltd. ought to be revised, based upon the guidelines
of the posts in Australia and Japan to enable the purchasers to have their right to claim Thailandpost Co., Ltd. for liability

for the damages as incurred during transportation.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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> Consumer Contract Act has been prepared (up to the revisions of Act No. 56 of 2006), Article 8
® andununmiiieledawldindne UNINYIFEATUNN, Tmaﬂﬁwﬁammmw%amﬁﬂizﬂaumi
‘wm'isuéﬁLﬁﬂmaﬁﬂﬁiaﬁumilﬂmLﬁ%é’mwmiﬂjééLﬁﬂmaﬁﬂﬁ leoulatl], Tufl 10 §urAu 2555.
wiaisn: http //insaps.org/viewannoncement2.php?aid=Mw==, %1 92.

» YUYING ﬂiﬂ’ﬁ’m "wait a minute,Mr. Postman" [eeulail].
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A28 Japan Post Holdings Co.Ltd wag Japan Post Service Co.Ltd Wag Japan Post
Network Co.Ltd Wag Japan Post Bank Co.ltd wagaying@elapan Post Insurance
Co.,Ltd

13) 1 manAw A.f. 2012 WAy New Japan Post Group Tnefiusnuensendud
Usenusznauldaie Japan Post Holdings Co.Ltd uwa¥ Japan Post Co.Ltd &g Japan
Post Bank Co.,Ltd Wa¥ Japan Post Insurance Co.,Ltd wagatdunuunautadagdu

0 Yuna §5m1uuYi, Japan Post Holding Company [eaulatl], Juil 22 ngAIn1eY 2555. wnawiu:

http://www.positioningmag.com/magazine/printnew.aspx?id=64165
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“ il 2 W'ﬁmwﬂz:gfﬁﬁLLUigUlUwzﬁézﬁﬂu B R ALTE CEBG TR0 H 21 BB
977':'5‘),“ [Online] Updated: 2014, Jun 10. Available from: http://www.lawdata.org/law/

announce/H17HO097.html
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“ Suniand usintuy uazmm, MsuUsgUsgiamng [ooulatl], Tuil 8 WewN1AN 2557. waafisn:
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* ysysvdnyaiRuusgulusuald Uy BB R B (L1E CERLTAEL0A 21 B RS 07 B - BB B AL (
FRR1TAE10H 21 H ARG 972)."

* Commercial Code Article 569

" Commercial Code Article 576 (2)
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* Commercial Code Article 579
** Commercial Code Article 580
*! Commercial Code Article 581
** Commercial Code Article 578
*> Commercial Code Article 588
** Commercial Code Article 583
55Ja|oan Post, "Yakkan," [Online] Accessed: 2014 Sep 15. Available from: http://www.post.japan

post.jp/about/yakkan/1-1.pdf
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" Australian Government The Treasury, "Australian Guidelines for Electronic Commerce," [Online]
Updated: 2014, Apr 16. Available from: http://archive.treasury.gov.au/documents/1083/PDF
/australian_guidelines for electronic_commerce.pdf
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" Juiisn Wannags dwinnueuznsIuInguin, ﬁUamwamiﬁﬂwﬁ%’aL%iamgmmadwﬁaami%aﬁmEJ
Aupseninalseineveslsemanadansias [eaulal], Sufl 5 unsAN 2558, wrasTun: http://www.
lawreform.go.th/lawreform/index.php?option=com_content&task=view&id=249&Itemid=11, w1
14-16
” The Attorney-general's Department, "United Nations Convention on the Use of Electronic
Communications in International Contracts,” [Online] Accessed: 2014 ,Apr 2. Available from:
http://www.ag.gov.au/RightsAndProtections/ECommerce/Pages/UNConventionElectronictransactio
nsininternationalcontracts.aspx

"The Australian Government is currently considering accession to the United Nations

Convention on the Use of Electronic Communications in International Contracts.
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The convention aims to facilitate international trade by offering practical solutions for
issues with the formation or performance of contracts between parties in different countries.

The convention was adopted by the United Nations General Assembly in 2005.1t contains
some refinements in approach since the Model Law on Electronic Commerce—inspiration for
Australia's uniform electronic transactions regime—was finalised in 1996. If the Australian
Government were to accede to the convention, the Electronic Transactions Acts of the
Commonwealth, states and territories would require amendments.

The most substantial amendments are likely tobe the convention's clarification rules on
contract formation.

This includes:

the use of electronic communications to make invitations to treat (Article 11)

recognising the use of automated message systems for contract formation (Article 12)

a right of withdrawal where a person makes an input error in an electronic
communication exchanged with an automated message system (Article 14)."

° Attorney-General's Department Office of Legislative Drafting and Publishing, Canberra,
"Electronic Transaction Act 1999," [Online] Accessed: 2014 ,May 14. Available from: http://www.
comlaw.gov.au%2FDetails%2FC2011C00445&sandbox=1

" anrfuunnedielBouudiindnu wnnedensaunn,  lasamseieuanunieugusenaunis
widvddiannsedndsessunisilaaiiumduddidnnsoling” [eoulad]. wih 92.

’ "Electronic Transaction Act 1999 (Amendment 2011) ", [Online] Updated: 2014, Oct 24.
Available from: http://www.austlii.edu.au/au/legis/cth/consol_act/etal1999256/, Article 8

" Article 11 Electronic Transaction Act 1999 (Amendment 2011)

* Article 10 Electronic Transaction Act 1999 (Amendment 2011)

*" Article 15 B Electronic Transaction Act 1999 (Amendment 2011)
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* Article 15 C Electronic Transaction Act 1999 (Amendment 2011)

 Goods Act 1958 (Vic) Article 22, Sale of Goods Act 1896 (Tas) Article 22, Sale of Goods Act 1896
(Wes) Article 17

* Goods Act 1958 (Vic) Article 23, Sale of Goods Act 1896 (Tas) Article 23, Sale of Goods Act 1896
(Wes) Article 18
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® Goods Act 1958 (Vic) Article 34-36, Sale of Goods Act 1896 (Tas) Article 32-34, Sale of Goods
Act 1896 (Wes) Article 27-29

% Goods Act 1958 (Vic) Article 51, Sale of Goods Act 1896 (Tas) Article 49, Sale of Goods Act 1896
(Wes) Article 44
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* The Attorney-general's Department, "Should Contract Law Be Refromed ?," [Online] Accessed:
2014 ,Oct 10. Available from:
http://www.ag.gov.au/Consultations/Documents/ReviewofAustraliancontractlaw/Shouldcontractla
wbereformed.pdf

% HWLEBSWORTH, "Consumer Guarantees - When Can Consumers Claim Refunds ?," [Online]
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publications/publications/competition-and-consumer/item/476-consumer-guarantees---when-can-
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? "Sale of Goods Act 1896," [Online] Updated: 2014 ,Oct 12. Available from:
http://www.austlii.edu.au/au/legis/tas/consol_act/sogal896128/

? 1Sale of Goods Act 1895," [Online] Updated: 2014 ,0Oct 12. Available from:
http://www.austlii.edu.au/au/\egis/wa/consol_act/sogal895128/
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* The Attorney-general's Department, "Interpreting Contracts,” [Online] Accessed: 2014 ,0Oct 10.
Available  from: http://www.ag.gov.au/Consultations/Documents/ReviewofAustraliancontract
law/Interpretingcontracts.pdf

. The Attorney-general's Department, "Contract Law and Consumer Law," [Online] Accessed:
2014 ,Oct 10. Available from:  http://www.ag.cov.au/Consultations/Documents/Reviewof
Australiancontractlaw/Contractlawandconsumerlaw.pdf

* Iid.

o HWLEBSWORTH, "Consumer Guarantees - When Can Consumers Claim Refunds ?"

*® Brian W.Harver. The Law of Consurner Protection and Fair Trading London : Butterworths 1978.
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2557), i1 5.
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7 Common wealth of Australia, "Legislation," [Online] Updated: 2014 ,Oct 5. Available from:
http://www.consumerlaw.gov.au/content/the _acl/downloads/consumer guarntees_guide.pdf

100 Australian Competition and Consumer Commission, "About the Accc," [Online] Updated: 2014,
Dec 26 Available from:  http://www.accc.gov.au/about-us/australian-competition-consumer-
commission/about-the-accc

ot Common wealth of Australia, "Guidance," [Online] Updated: 2014 ,Oct 5. Available from:

http://www.consumerlaw.gov.au/content.aspx?doc=the_acl/guidance.html
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103 O'Reilly Sever & Co, "Trade and Transport Specialists," [Online] Accessed: 2014 ,Oct 5.
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2) DRAFT CODE ON OBLIGATIONS, XXI BOOK Il COPY No. 21503 Read on the 11"
February 1926  (w.a. 2469) [lulasTladawnuasurudfsisssulian) nuiouniuay
WIYe Wil 9 wth 26]
"
CIVIL AND COMMERCIAL CODE,
BOOK I,
Comments and Suggestions.2
TITLE | -SALE
Section 463. - It should be provided that the mode of carriage must be
acceptable to the buyer, or, alternatively, that a generally recognized method of
carriage for the class of property must be utilized.
E.g. sending diamonds by unregistered post should not constitute a good delivery
unless agreed to by the buyer.
Section 464. - Provision should be made with regard to growing, perishable, or
deteriorating goods.
E.c. sales of rice are often made while paddy is still growing.
Section 508. - Is section 463 re "Delivery" applicable? "Delivery to the buyer"
should be more clearly defined, and the word "Delivery" used with only one
meaning. This section appears to mean "When the property has been conveyed to

and has reached the buyer in order ...", but as it stands it has not this force

nQMIeaINUsEIRANguIIsLaLar N dYda1wSangwiidauiiu ludegtuuaglusislifinng
WasuulasildiReostuiidne diforussd
Section 463. If the contract provides that the property sold shall be sent from one place to
another, delivery takes place at the moment when the property is delivered to the carrier.
Section 464. The costs of transportation of the property sold to a place other than the place of
performance are to be borne by the buyer.
Section 508. When the property is delivered to the buyer for verifying, the selling and the buying
shall be absolutely completed in the following cases:
(1) If the buyer does not reject the purchasing within deadline specified in the contract or by
commercial practice or setting by the seller; or
(2) If the buyer does not return the property to the seller within the said deadline; or
(3) If the buyer fully uses all the property or in some parts; or
(4) If the buyer sells the property or makes any buying signals.
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3) DRAFT CODE ON OBLIGATIONS, XXI BOOK Il [lulasWagawnuadekudasnalssuia
NOMUBUNILAZIIDTY WHUN9 Wi 11]

CHAPTER Il
DUTIES AND LIABILITIES OF SELLER
Eg. 266. - Fr. 1603. - It. 1462. — Tun. 693.
Part I. - Delivery
332 The seller is bound to deliver to the buyer the property sold.
Dika : No. 61/125
Eg. 263 - Fr. 1603 - Germ. 433 - It. 1462 - Tun. 693 - S. of G.A. 27

333 Delivery thay be made by doing anything which has the effect of putting
the property at the disposal of the buyer.
Eg. 271 ; 272 ; 273. Fr. 1604
Sec. also : Germ. Co. 374 ; 376. - Jap. Co. 287. -

334 If the contract provides that the property sold shall be forwarded from
one place to another, delivery takes place at the moment when the property is

delivered to the carrier.
Germ. 447.-S. 203 - Tun. 690 : - C. 98 - S. Of GA. 32, 1. -

335 The property sold must be delivered in such condition as if was at the

time of sale.
Fr. 1614 - It. 1470 - Tun. 708
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The Act Special Provisions to the Civil Code Concerning ElectronicConsumer
Contracts and Electronic Acceptance Notice 2001

Article 1 This Act shall provide special provisions to the Civil Code (Act No. 89
of 1896) in cases where there is a certain mistake in the elements comprising an
electronic consumer contract executed by a consumer and an
electronic acceptance notice is dispatched by a consumer with respect to
acontract made by persons at a distance.

Article 2 In this Act, an "electronic consumer
contract" means a contract that is made between a consumer and a business
entity by electromagnetic methodthrough a visual browser of a computer in cases
where the consumer manifests his/her intention to make
an offer or to accept the offer by transmitting his/her intention through
his/her computer in accordance with the procedures prepared on this visual browser
by the business entity or its designee.

(2)  In this Act, "consumer" means an individual (excluding the cases where
an individual becomes a party to a contract as
his/her business or for his/herbusiness), and "business entity" means a juridical
person, other organization, or an individual becoming a party to the contract as

his/her business or forhis/her business.

(3)  In this Act, "electromagnetic method" means a method using
electronic information processing system or other types

of information communicationtechnology.

(4) In this Act,
"electronic acceptance notice" means an acceptance notice to the offer of
a contract which is, among electromagnetic methods, given
by meansof transmission through a telecommunication line connecting a computer,

etc. (meaning a computer, a facsimile device, a telex or a telephone, the same shall
apply

" The Act Special Provisions to the Civil Code Concerning ElectronicConsumer Contracts
and Electronic Acceptance Notice 2001 [Online], 2014, Jan 15. Available from: http://www.ja
paneselawtranslation.go.jp/law/detail/?id=116&vm=04&re=02&new=1
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hereinafter) used by the party dispatching the acceptance notice to the offer of the ¢

ontract with a computer, etc. used by the offer or of the saidcontract.

Article 3 The proviso to Article 95 of the Civil Code shall
not apply to the cases where there is a mistake regarding any element in an
electronic consumer contract in the course of making
an offer or accepting the offer for an electronic consumer contract by
a consumer, and when such mistake falls under any ofthe following items; provided,
however, that this shall not apply to the cases where the business
entity that is the counterparty to such electronic consumer
contract (including the person entrusted by the business entity, the same shall apply
hereinafter) has taken measures to confirm the consumer's intention to make
an offer or to accept the offer by electromagnetic means on the visual
browser, or where the consumer manifests expressly his/her intention to thebusiness
entity that there is no need for such confirmation measures.

Article 4 The provisions of Article 526, Paragraph 1 and Article 527 of the Civil
Code shall not apply to the cases where an
electronic acceptance notice isdispatched for a contract made between persons at

a distance.

Civil Code”

Article 526

(1) A contract between persons at a distance shall be formed upon dispatch
of the notice of acceptance.

(2) In cases where no notice of acceptance is required due to the offeror's ma
nifestation
of intention or usage of trade, the contract shall be formed upon the occurrence of
any fact which ought to be regarded as a manifestation of intention of acceptance.

Article 527

(1) Even if a notice to revoke an offer arrives after the dispatch of the
acceptance notice, if the offeree is in a position to know that the notice was
dispatched at a time which, under normal circumstances would have allowed the
notice to arrive before the dispatch of the acceptance notice, the offeree must

dispatch a notice of the late arrival to the offeror without delay.

? Civil Code [Onlinel, 2014, Jan 15. Available from: http://www.moj.go.jp/content/00005
6024.pdf
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(2) If the offeree fails to give the notice of late arrival referred to in the prece

ding paragraph, it shall be deemed that no contract was formed.

The Act on Electronic Signatures and Certification Business 2000°

Article 1 (Purpose)

The purpose of this Act is to promote the distribution of information by
electromagnetic forms and information processing through ensuring the smooth
utilization of Electronic Signatures, and thereby to contribute to the improvement of
the citizens' quality of life and the sound development of the national economy, by
providing the presumption of authentic establishment of electromagnetic records,
the accreditation system for designated certification businesses and other necessary
matters, with respect to Electronic Signatures.

Article 2 (Definitions)

(1) The term "Electronic Signature" as used in this Act means a measure taken
with respect to information that can be recorded in an electromagnetic record a(
record that is prepared by an electronic form, a magnetic form or any other form not
perceivable by human senses and that is used for information processing by
computers; hereinafter the same shall apply in this Act , and which falls under ) both
of the following requirements:

(i) A measure to indicate that such information was created by the
person who has taken such measure; and

(ii) A measure to confirm whether such information has been altered.

(2) The term "Certification Business" as used in this Act means a service that,
in response to either the request of any person who uses the business hereinafter (
referred to as the "User") with respect to the Electronic Signature that he/she
himself/herself performs or the request of another person, certifies that an item used
to confirm that such User performed the Electronic Signature pertains to such User.

(3) The term "Specified Certification Business" as used in this Act means a
Certification Business that, among Electronic Signatures, is performed with respect to
an Electronic Signature that conforms to the criteria prescribed by ordinance of the
competent minister as an Electronic Signature that can be performed by that person

in response to the method thereof.

’ The Act on Electronic Signatures and Certification Business 2000 [Online], 2014, 5 Jan.
Available from: http://www.cas.go.jp/jp/seisaku/hourei/data/aescb.pdf
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Commercial Code”

Article 501 The following acts shall be commercial transactions:

() an act for the purpose of acquiring for value any movables, real
property or negotiable instruments of value with the intention of
assigning such propertyfor profit, or for the purpose of
assigning the property thus acquired,;

(i) an act for the purpose of contracting to supply
any movables or negotiable instruments of value to be acquired
from others and acquiring for value such property in order to perform such contract;

(i) a transaction conducted on an exchange; and

(iv)  an act relating to bills and notes and other commercial instruments.

Article 569 The term "carrier" means a person who engages
in the business of transporting goods or passengers on land, over
lakes and rivers, or at ports andharbors.

Article 576 (1)  When the freight is totally or partially lost due to force
majeure, the carrier may not claim the freight charge for such freight. If the carrier has
already received the freight charge in full or in part, he/she shall return it.

(2)  When the freight is totally or partially lost due to the nature
of or any defect in the freight or the negligence of the consignor, the carrier may clai
m the fullamount of the freight charge.

Article 577 A carrier may not be released
from the liability to compensate for damage with regard
to the damage to or the loss or delay of the freight unless thecarrier proves that he/s
he or his/her freight forwarder or an employee thereof or any other person whom
he/she employs for transportation was not negligent in
exercising due care in the receipt, delivery, storage or transportation of the freight.

Article 578 A carrier shall not be liable to compensate for damage with regard
to cash, negotiable instruments
of value or other expensive goods unless theconsignor declared the type and value t

hereof upon entrusting such goods for transportation.

* Commercial Code [Online]l, 2014, Jan 5. Available from http://www.japaneselawtransla
tion.go.jp/law/detail/?id=2135&vm=04&re=02&new=1
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Article 579 Where two or more carriers conduct transportation in succession,
they shall be jointly and severally liable to compensate for damage with regard
tothe damage to or the loss or delay of the freight.

Article 580 (1)  The amount of damages in the event
of the total loss of the freight shall be determined by the value thereof
at the destination as of the day on which the freight should have been delivered.

(2)  The amount of damages in the event
of the partial loss or damage to the freight shall be determined by the value thereof
at the destination as of the day on which the freight was delivered; provided,
however, that the provisions of the preceding paragraph shall apply mutatis
mutandis in the event of the delay.

(3)  The freight charge or other costs that are not required to be paid by
reason of the loss of or damage to the freight shall be deducted from the amount of
damages set forth in the preceding two paragraphs.

Article 581 Article 581  If the freight is lost, damaged or delayed due to an
intentional act of the carrier or gross negligence, the carrier shall be liable
to compensate for anyand all damage arising therefrom.

Article 583 (1)  After the freight has arrived
at the destination, the consignee shall acquire the rights
of the consignor arising under the transportation contract.

(2)  When the consignee receives the freight, he/she shall be obliged
to pay the freight charge and other costs to the carrier.

Article 588 (1)  The liability of a carrier shall be extinguished
when the consignee receives the freight without making
any reservation and pays the freight charge and other costs; provided,
however, that this shall not apply where the freight contains a defect that cannot
be immediately discovered or the freight is partially
lost, and the consignee dispatches a notice of such fact to the carrier within two
weeks from the date of delivery.

(2)  The provisions of the preceding paragraph shall

not apply where the carrier has knowledge of such defect or partial loss.
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Consumer Contract Act has been prepared (up to the revisions of Act No. 56 of
2006)°

Article 1 (Purpose)

The purpose of this Act is to protect the interests of consumers, and
thereby contribute to the stabilization of and the improvement in the general
welfare and life of the citizens and to the sound development of the national
economy, in consideration of the discrepancy in quality and quantity of information
and the negotiating power between consumers and business operators, by permitting
a rescission of manifestation of intentions to offer or accept contracts made by
consumers when they misunderstood or are distressed by certain acts of business
operators, and nullifying any clauses, in part or in whole, that exempt the business
operators from their liability for damages or otherwise that unfairly harm the interests
of consumers, in addition to providing a right to qualified consumer organization to
demand an injunction against business operators, etc. for the purpose of preventing
the occurrence of or the spreading of damage to other consumers.

Article 2 (Definitions)

(1) The term "Consumer" as used in this Act shall mean individual(s) (however,
the same shall not apply in cases where said individual becomes a party to a
contract as a business or for the purpose of business).

(2) The term "Business Operator" as used in this Act shall mean juridical
person(s), association(s) and individual(s) who become a party to a contract as a
business or for the purpose of business.

(3) The term "Consumer Contract" as used in this Act shall mean contract(s)
concluded between consumers on the one hand and business operators on the
other.

(4) The term "Qualified Consumer Organization" as used in this Act shall mean
any juridical person certified by the Prime Minister pursuant to the provision of
Article 13 as a consumer organization (which means the consumer organization
pursuant to the provision of Article 8 of the Consumer Basic Act (Act No. 78, 1968).
The same shall apply hereinafter) which has the qualifications necessary to exercise
such rights to demand an injunction as governed by the provision of this Act in the
interests of many and unspecified consumers.

Article 3 (Efforts of Business Operators and Consumers)

> Consumer Contract Act has been prepared (up to the revisions of Act No. 56 of 2006)
[Onlinel, 2015, Mar 5. Available from: http://www.kl.i.is.nagoya-u.ac.jp/told/h12a06102en.2.0.txt
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(1) Business operators drafting clauses of a consumer contract shall endeavor
to make the rights and duties of consumers and such other things set forth in the
consumer contract clear and plain to consumers and in order to deepen consumer
understanding when consumers are solicited to enter into consumer contracts, to
provide necessary information about the consumer's rights and duties and such other
things set forth in the consumer contract.

(2) Consumers entering into a consumer contract shall endeavor to actively
use the information provided by business operators and to understand their rights
and duties and such other things set forth in the consumer contract.

Chapter 2 Consumer Contract
Section 1 Rescission of the Manifestation of Intention to Offer or Accept
a Consumer Contract

Article 4 (Rescission of the Manifestation of Intention to Offer or Accept a
Consumer Contract)

(1) Consumers may rescind their manifestations of intention to offer or accept
a consumer contract if said consumers make any of the specified mistakes set forth
below as a result of any of the acts listed in the following items by a business
operator at the time of being solicited to enter into such consumer contract by such
business operator and thereby making said manifestation of intention.

(i) To represent that which is not true as to an important matter. Mistake
that the content of said representation is true.

(ii) To provide conclusive evaluations of future prices, of amounts of money
that a consumer should receive in the future and of such other uncertain items that
change in the future with respect to goods, rights, services and such other things that
are to be the subject of a consumer contract. Mistake that the content of said
conclusive evaluation so provided is certain.

(2) Consumers may rescind their manifestations of intention to offer or accept
a consumer contract if a business operator represents to said consumers the
advantages as to important matters or things related to said important matters but
intentionally fails to represent disadvantageous facts (limited to those facts that
consumers would normally consider to be non-existent by such representation) at
the time of solicitation by a business operator to enter into such consumer contract,
as to important matters, and said consumers thereby mistakenly believe the non-
existence of such facts. Provided, however, that this shall not apply where the
business operator has attempted to make representations of such facts to said

consumers and said consumers refuse to hear such attempted representations.
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(3) Consumers may rescind their manifestations of intention to offer or accept
a consumer contract if said consumers are distressed as a result of any of the
following enumerated acts by a business operator made at the time of solicitation to
enter into such consumer contract by such business operator.

(i) To fail to leave a place where a consumer resides or does business in
defiance of the consumer's request to the business operator to leave such place.

(i) Not to allow a consumer to leave a place where the consumer is
solicited to enter into the consumer contract by the business operator in defiance of
the consumer's request to said business operator to allow him/her to leave.

(4) The term "Important Matter" as used in the item (i) of para. (1) and para.
(2) shall mean the following items in a consumer contract that would normally affect
a consumer's decision whether to conclude a consumer contract.

(i) Quality, purpose of use and such other contents of objects of a consumer
contract such as goods, rights and services

(i) Price and such other conditions of a transaction of the objects of a
consumer contract such as goods, rights and services

(5) The rescission of a manifestation of intention to offer or accept a
consumer contract in paragraphs (1) to (3) may not be asserted against a third party
without knowledge

# "zen-i": here means that the third party does not know that the
manifestation of intention of the mistake or the confusion in paragraphs (1) to (3).

Article 7 (Limitation of the Right to Rescind)

(1) The right to rescind provided for in paragraphs (1) to (3) of article 4 shall
be extinguished by prescription, if not exercised within six months from the time
when ratification became possible. The same shall apply if five years have elapsed
since the time of the conclusion of a consumer contract.

(2) In the case where a consumer enters into a contract as a consumer
contract to subscribe for shares or offer capital contribution, or to contribute funds
that shall not be rescinded on the grounds of fraud or duress under the Corporate
Code (Act No. 86, 2005) and other acts, a consumer cannot rescind his/her
manifestation of intention of such subscription, offering or contribution pursuant to
the provisions of paragraphs (1) - (3) of Article 4 (including the case where it is

applied mutatis mutandis pursuant to para. (1) of Article 5).

Article 8 (Nullity of Clauses which Exempt a Business Operator from Liability
for Damages)
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(1) The following clauses of a consumer contract are void.

(i) Clauses which totally exclude a business operator from liability to
compensate damages to a consumer arising from the business operator's default.

(i) Clauses which partially exclude a business operator from liability to
compensate damages to a consumer arising from the business operator's default
(such default shall be limited to cases where same arises due to the intentional act
or gross negligence on the part of the business operator, the business operator's
representative or employee).

# "koi matawa jyuu kashitu ni yoru" Standard Bilingual Dictionary assigns
"intent" for "koi." However, here, intentional act and gross negligence will be more
suitable. In the translation of Article 504 of the Civil Code, the words "koi matawa
kashitsu ni yori" are translated into "due to his/her intentional act or negligence.

(iii) Clauses which totally exclude a business operator from liability to
compensate damages to a consumer arising by a tort pursuant to the provisions of
the Civil Code committed on occasion of the business operator's performance of a
consumer contract.

(iv) Clauses which partially exclude a business operator from liability to
compensate damages to a consumer arising by a tort (such torts shall be limited to
cases where the same arises by intentional act or gross negligence on the part of the
business operator, the business operator's representative or employee) pursuant to
the provisions of the Civil Code committed on occasion of the business operator's
performance of a consumer contract.

(v) When a consumer contract is a contract for value, and there exists a
latent defect in the material subject of a consumer contract (when a consumer
contract is a contract for work, and there exists a defect in the material subject of a
consumer contract for work The same shall apply in the following paragraph),
Clauses which totally exclude a business operator from liability to compensate
damages to a consumer caused by such defect

(2) The provision of the preceding paragraph shall not apply to the clause
provided in item (v) of the preceding paragraph which falls under the cases
enumerated in the following items.

(i) In the case where a consumer contract provides that the business
operator is responsible to deliver substitute goods without defects or repair the
subject when there exists a latent defect in the material subject of the consumer

contract
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(i) In the case where a contract between the consumer and another
business operator entrusted by the business operator or a contract between the
business operator and another business operator for the benefit of the consumer,
which is concluded before or simultaneously with the consumer contract, provides
that the other business operator is responsible to compensate the whole or a part of
the damage caused by the defect, deliver substitute goods without defects or repair
the subject defect when there exists a latent defect in the material subject of the
consumer contract

Article 10 (Nullity of Clauses that Impair the Interests of Consumers One-
sidedly)

Clauses which restrict the rights of consumers or expand the duties of
consumers beyond those under the provisions unrelated to the public order
applicable pursuant to the Civil Code, the Commercial Code and such other laws
and regulations and which, impair the interests of consumers unilaterally against the
fundamental principle provided in the second paragraph of article 1 of the Civil

Code, are void.
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Goods Act 1958 (Vic)'
Article 22. Property passes when intended to pass
(1) Where there is a contract for the sale of specified or ascertained goods
the property in them is transferred to the buyer at such time as the parties to the
contract intend it to be transferred.

2) For the purpose of ascertaining the intention of the parties, regard
shall be had to the terms of the contract, the conduct of the parties, and the
circumstances of the case.

Article 23. Rules for ascertaining intention

Unless a different intention appears, the rules in the Table apply for
ascertaining the intention of the parties as to the time at which the property in the
goods is to pass to the buyer:

Rule 1. Where there is an unconditional contract for the sale of specific
goods, in a deliverable state, the property in the goods passes to the buyer when
the contract is made, and it is immaterial whether the time of payment or the time
of delivery, or both, be postponed.

Rule 2. Where there is a contract for the sale of specific goods, and the
seller is bound to do something to the goods for the purpose of putting them into a
deliverable state, the property does not pass until such thing be done, and the
buyer has notice thereof.

Rule 3. Where there is a contract for the sale of specific goods in a
deliverable state, but the seller is bound to weigh, measure, test, or do some other
act or thing with reference to the goods for the purpose of ascertaining the price the
property does not pass until such act or thing be done, and the buyer has notice
thereof.

Rule 4. When goods are delivered to the buyer on approval or on “sale
or return”, or other similar terms, the property therein passes to the buyer —

(a) when he signifies his approval or acceptance to the seller, or does

any other act adopting the transaction;

' Goods Act 1958 [Online], 2014 ,0Oct 12. Available from: http://www.austlii.edu.au/au/\egis/vic/
consol_act/gal95876/
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(b) if he does not signify his approval or acceptance to the seller, but
retains the goods without giving notice of rejection, then, if a time has been fixed for
the return of the goods, on the expiration of such time, and, if no time has been
fixed, on the expiration of a reasonable time. What is a reasonable time is a question
of fact.

Rule 5. (1) Where there is a contract for the sale of unascertained or
future goods by description, and goods of that description and in a deliverable state
are unconditionally appropriated to the contract, either by the seller with the assent
of the buyer, or by the buyer with the assent of the seller, the property in the goods
thereupon passes to the buyer. Such assent may be express or implied, and may be
given either before or after the appropriation is made.

(2) Where, in pursuance of the contract, the seller delivers the goods to
the buyer or to a carrier or other bailee or custodier (whether named by the buyer or
not) for the purpose of transmission to the buyer, and does not reserve the right of
disposal, he is deemed to have unconditionally appropriated the goods to the
contract.

Article 34. Duties of seller and buyer
It is the duty of the seller to deliver the goods and of the buyer to accept and pay
for them in accordance with the terms of the contract of sale
Article 35. Payment and delivery are concurrent conditions
Unless otherwise agreed, delivery of the goods and payment of the price are
concurrent conditions; that is to say, the seller must be ready and willing to give
possession of the goods to the buyer in exchange for the price, and the buyer must
be ready and willing to pay the price in exchange for possession of the goods.
Article 36. Rules as to delivery

(1) Whether it is for the buyer to take possession of the goods, or for the seller
to send them to the buyer, is a question depending in each case on the contract,
express or implied, between the parties. Apart from any such contract express or
implied, the place of delivery is the seller's place of business, if he have one, and if
not, his residence: Provided that if the contract be for the sale of specific goods
which to the knowledge of the parties when the contract is made are in some other
place, then that place is the place of delivery.

(2) Where under the contract of sale the seller is bound to send the goods to
the buyer, but no time for sending them is fixed, the seller is bound to send them

within a reasonable time.
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(3) Where the goods at the time of sale are in the possession of a third person
there is no delivery by seller to buyer unless and until such third person
acknowledges to the buyer that he holds the goods on his behalf: Provided that
nothing in this section shall affect the operation of the issue or transfer of any
document of title to goods.

(4) Demand or tender of delivery may be treated as ineffectual unless made at a
reasonable hour. What is a reasonable hour is a question of fact.

(5) Unless otherwise agreed, the expenses of and incidental to putting the goods
into a deliverable state must be borne by the seller.

Article 39. Delivery to carrier

(1) Where in pursuance of a contract of sale the seller is authorized or required
to send the goods to the buyer, delivery of the goods to a carrier, whether named by
the buyer or not, for the purpose of transmission to the buyer, is prima facie deemed
to be a delivery of the goods to the buyer.

(2) Unless otherwise authorized by the buyer, the seller must make such
contract with the carrier on behalf of the buyer as may be reasonable, having regard
to the nature of the goods and the other circumstances of the case. If the seller omit
so to do, and the goods are lost or damaged in course of transit, the buyer may
decline to treat the delivery to the carrier as a delivery to himself or may hold the
seller responsible in damages.

(3) Unless otherwise agreed, where goods are sent by the seller to the buyer by
a route involving sea transit under circumstances in which it is usual to insure, the
seller must give such notice to the buyer as may enable him to insure them during
their sea transit, and if the seller fails to do so the goods shall be deemed to be at
his risk during such sea transit.

Article 41. Buyer’s right of examining the goods

(1) Where goods are delivered to the buyer, which he has not previously
examined, he is not deemed to have accepted them unless and until he has had a
reasonable opportunity of examining them for the purpose of ascertaining whether
they are in conformity with the contract.

(2) Unless otherwise agreed, when the seller tenders delivery of goods to
the buyer, he is bound, on request, to afford the buyer a reasonable opportunity of
examining the goods for the purpose of ascertaining whether they are in conformity
with the contract.

Article 42 . Acceptance
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The buyer is deemed to have accepted the goods when he intimates to
the seller that he has accepted them, or when the goods have been delivered to
him, and he does any act in relation to them which is inconsistent with the
ownership of the seller, or when, after the lapse of a reasonable time, he retains the
goods without intimating to the seller that he has rejected them.

Article 43 . Buyer not bound to return rejected goods

Unless otherwise agreed, where goods are delivered to the buyer, and he
refuses to accept them, having the right so to do, he is not bound to return them to
the seller, but it is sufficient if he intimates to the seller that he refuses to accept
them.

Article 51. Duration of transit

(1) Goods are deemed to be in course of transit from the time when they are
delivered to a carrier by land or water or other bailee or custodier for the purpose of
transmission to the buyer until the buyer or his agent in that behalf takes delivery of
them from such carrier or other bailee or custodier.

(2) If the buyer or his agent in that behalf obtains delivery of the goods before
their arrival at the appointed destination, the transit is at an end.

(3) If after the arrival of the goods at the appointed destination the carrier or
other bailee or custodier acknowledges to the buyer or his agent that he holds the
goods on his behalf and continues in possession of them as bailee or custodier for
the buyer or his agent, the transit is at an end, and it is immaterial that a further
destination for the goods may have been indicated by the buyer.

(4) If the goods are rejected by the buyer, and the carrier or other bailee or
custodier continues in possession of them, the transit is not deemed to be at an
end, even if the seller has refused to receive them back.

(5) When goods are delivered to a ship chartered by the buyer, it is a question
depending on the circumstances of the particular case whether they are in the
possession of the master as a carrier or as agent to the buyer.

(6) Where the carrier or other bailee or custodier wrongfully refuses to deliver
the goods to the buyer or his agent in that behalf, the transit is deemed to be at an
end.

(7) Where part delivery of the goods has been made to the buyer or his agent in
that behalf, the remainder of the goods may be stopped in transitu, unless such part
delivery has been made under such circumstances as to show an agreement to give

up possession of the whole of the goods.
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Sale of Goods Act 1896 (Tas)’
Article 22. Property passes at time intended to pass

(1) Where there is a contract for the sale of specific or ascertained goods the
property in them is transferred to the buyer at such time as the parties to the
contract intend it to be transferred.

(2) For the purpose of ascertaining the intention of the parties regard shall be
had to the terms of the contract, the conduct of the parties, and the circumstances
of the case.

Article 23. Rules for ascertaining intention

Unless a different intention appears, the rules in the Table apply for
ascertaining the intention of the parties as to the time at which the property in the
goods is to pass to the buyer -

Rule 1. Where there is an unconditional contract for the sale of specific
goods, in a deliverable state, the property in the goods passes to the buyer when
the contract is made, and it is immaterial whether the time of payment or the time
of delivery, or both, be postponed.

Rule 2. Where there is a contract for the sale of specific goods, and the
seller is bound to do something to the goods for the purpose of putting them into a
deliverable state, the property does not pass until such thing be done, and the
buyer has notice thereof.

Rule 3. Where there is a contract for the sale of specific goods in a
deliverable state, but the seller is bound to weigh, measure, test, or do some other
act or thing with reference to the goods for the purpose of ascertaining the price the
property does not pass until such act or thing be done, and the buyer has notice
thereof.

13

Rule 4. When goods are delivered to the buyer on approval or on “sale
or return”, or other similar terms, the property therein passes to the buyer —

(a) when he signifies his approval or acceptance to the seller, or does
any other act adopting the transaction;

(b) if he does not signify his approval or acceptance to the seller, but
retains the goods without giving notice of rejection, then, if a time has been fixed for

the return of the goods, on the expiration of such time, and, if no time has been

? sale of Goods Act 1896 [Online], 2014 ,Oct 12. Available from http://www.austlii.edu.au/au/
legis/tas/consol_act/sogal896128/
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fixed, on the expiration of a reasonable time. What is a reasonable time is a question
of fact.

Rule 5. (1) Where there is a contract for the sale of unascertained or
future goods by description, and goods of that description and in a deliverable state
are unconditionally appropriated to the contract, either by the seller with the assent
of the buyer, or by the buyer with the assent of the seller, the property in the goods
thereupon passes to the buyer. Such assent may be express or implied, and may be
given either before or after the appropriation is made.

(2) Where, in pursuance of the contract, the seller delivers the goods to
the buyer or to a carrier or other bailee or custodier (whether named by the buyer or
not) for the purpose of transmission to the buyer, and does not reserve the right of
disposal, he is deemed to have unconditionally appropriated the goods to the
contract.

Article 32. Duties of seller and buyer

It is the duty of the seller to deliver the goods and of the buyer to accept and pay
for them in accordance with the terms of the contract of sale

Article 33. Payment and delivery are concurrent conditions

Unless otherwise agreed, delivery of the goods and payment of the price are
concurrent conditions; that is to say, the seller must be ready and willing to give
possession of the goods to the buyer in exchange for the price, and the buyer must
be ready and willing to pay the price in exchange for possession of the goods.

Article 34. Rules as to delivery

(1) Whether it is for the buyer to take possession of the goods, or for the seller
to send them to the buyer, is a question depending in each case on the contract,
express or implied, between the parties. Apart from any such contract express or
implied, the place of delivery is the seller's place of business, if he have one, and if
not, his residence: Provided that if the contract be for the sale of specific goods
which to the knowledge of the parties when the contract is made are in some other
place, then that place is the place of delivery.

(2) Where under the contract of sale the seller is bound to send the goods to
the buyer, but no time for sending them is fixed, the seller is bound to send them
within a reasonable time.

(3) Where the goods at the time of sale are in the possession of a third person
there is no delivery by seller to buyer unless and until such third person

acknowledges to the buyer that he holds the goods on his behalf: Provided that
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nothing in this section shall affect the operation of the issue or transfer of any
document of title to goods.

(4) Demand or tender of delivery may be treated as ineffectual unless made at a
reasonable hour. What is a reasonable hour is a question of fact.

(5) Unless otherwise agreed, the expenses of and incidental to putting the goods
into a deliverable state must be borne by the seller.

Article 37. Delivery to carrier

(1) Where in pursuance of a contract of sale the seller is authorized or required
to send the goods to the buyer, delivery of the goods to a carrier, whether named by
the buyer or not, for the purpose of transmission to the buyer, is prima facie deemed
to be a delivery of the goods to the buyer.

(2) Unless otherwise authorized by the buyer, the seller must make such
contract with the carrier on behalf of the buyer as may be reasonable, having regard
to the nature of the goods and the other circumstances of the case. If the seller omit
so to do, and the goods are lost or damaged in course of transit, the buyer may
decline to treat the delivery to the carrier as a delivery to himself or may hold the
seller responsible in damages.

(3) Unless otherwise agreed, where goods are sent by the seller to the buyer by
a route involving sea transit under circumstances in which it is usual to insure, the
seller must give such notice to the buyer as may enable him to insure them during
their sea transit, and if the seller fails to do so the goods shall be deemed to be at
his risk during such sea transit.

Article 39. Buyer's right to examine goods

(1) Where goods are delivered to the buyer which he has not previously
examined he is not deemed to have accepted them unless and until he has had a
reasonable opportunity of examining them for the purpose of ascertaining whether
they are in conformity with the contract.

(2) Unless otherwise agreed, when the seller tenders delivery of goods to the
buyer he is bound on request to afford the buyer a reasonable opportunity of
examining the goods for the purpose of ascertaining whether they are in conformity
with the contract.

Article 40. Acceptance
The buyer is deemed to have accepted the goods when he intimates to the seller
that he has accepted them, or when the goods have been delivered to him and he

does any act in relation to them which is inconsistent with the ownership of the
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seller, or when after the lapse of a reasonable time he retains the goods without
intimating to the seller that he has rejected them.

Article 41. Buyer not bound to return rejected goods

Unless otherwise agreed, where goods are delivered to the buyer and he refuses to
accept them, having the right so to do, he is not bound to return them to the seller,
but it is sufficient if he intimates to the seller that he refuses to accept them.

Article 49. Duration of transit

(1) Goods are deemed to be in course of transit from the time when they are
delivered to a carrier by land or water or other bailee or custodier for the purpose of
transmission to the buyer until the buyer or his agent in that behalf takes delivery of
them from such carrier or other bailee or custodier.

(2) If the buyer or his agent in that behalf obtains delivery of the goods before
their arrival at the appointed destination, the transit is at an end.

(3) If after the arrival of the goods at the appointed destination the carrier or
other bailee or custodier acknowledges to the buyer or his agent that he holds the
goods on his behalf and continues in possession of them as bailee or custodier for
the buyer or his agent, the transit is at an end, and it is immaterial that a further
destination for the goods may have been indicated by the buyer.

(4) If the goods are rejected by the buyer, and the carrier or other bailee or
custodier continues in possession of them, the transit is not deemed to be at an
end, even if the seller has refused to receive them back.

(5) When goods are delivered to a ship chartered by the buyer, it is a question
depending on the circumstances of the particular case whether they are in the
possession of the master as a carrier or as agent to the buyer.

(6) Where the carrier or other bailee or custodier wrongfully refuses to deliver
the goods to the buyer or his agent in that behalf, the transit is deemed to be at an
end.

(7) Where part delivery of the goods has been made to the buyer or his agent in
that behalf, the remainder of the goods may be stopped in transitu, unless such part
delivery has been made under such circumstances as to show an agreement to give

up possession of the whole of the goods.
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Sale of Goods Act 1895 (Wes)
Article 17. Property passes when intended to pass
(1) Where there is a contract for the sale of specified or ascertained goods
the property in them is transferred to the buyer at such time as the parties to the
contract intend it to be transferred.

2) For the purpose of ascertaining the intention of the parties, regard
shall be had to the terms of the contract, the conduct of the parties, and the
circumstances of the case.

Article 18. Rules for ascertaining intention

Unless a different intention appears, the rules in the Table apply for
ascertaining the intention of the parties as to the time at which the property in the
goods is to pass to the buyer.
Table

Rule 1. Where there is an unconditional contract for the sale of specific
goods, in a deliverable state, the property in the goods passes to the buyer when
the contract is made, and it is immaterial whether the time of payment or the time
of delivery, or both, be postponed.

Rule 2. Where there is a contract for the sale of specific goods, and the
seller is bound to do something to the goods for the purpose of putting them into a
deliverable state, the property does not pass until such thing be done, and the
buyer has notice thereof.

Rule 3. Where there is a contract for the sale of specific goods in a
deliverable state, but the seller is bound to weigh, measure, test, or do some other
act or thing with reference to the goods for the purpose of ascertaining the price the
property does not pass until such act or thing be done, and the buyer has notice
thereof.

Rule 4. When goods are delivered to the buyer on approval or on “sale
or return”, or other similar terms, the property therein passes to the buyer —

(a) when he signifies his approval or acceptance to the seller, or does
any other act adopting the transaction;

(b) if he does not signify his approval or acceptance to the seller, but
retains the goods without giving notice of rejection, then, if a time has been fixed for

the return of the goods, on the expiration of such time, and, if no time has been

® sale of Goods Act 1895 [Online], 2014 ,Oct 12. Available from : http://www.austlii.edu.au/au/
legis/tas/consol_act/sogal895128/
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fixed, on the expiration of a reasonable time. What is a reasonable time is a question
of fact.

Rule 5. (1) Where there is a contract for the sale of unascertained or
future goods by description, and goods of that description and in a deliverable state
are unconditionally appropriated to the contract, either by the seller with the assent
of the buyer, or by the buyer with the assent of the seller, the property in the goods
thereupon passes to the buyer. Such assent may be express or implied, and may be
given either before or after the appropriation is made.

(2) Where, in pursuance of the contract, the seller delivers the goods to
the buyer or to a carrier or other bailee or custodier (whether named by the buyer or
not) for the purpose of transmission to the buyer, and does not reserve the right of
disposal, he is deemed to have unconditionally appropriated the goods to the

contract.

Article 27 . Duties of seller and buyer
It is the duty of the seller to deliver the goods, and of the buyer to

accept and pay for them, in accordance with the terms of the contract of sale.
Article 28 . Payment and delivery are concurrent conditions

Unless otherwise agreed, delivery of the goods and payment of the price
are concurrent conditions, that is to say, the seller must be ready and willing to give
possession of the goods to the buyer in exchange for the price, and the buyer must
be ready and willing to pay the price in exchange for possession of the goods.
Article 29 . Rules as to delivery

(1) Whether it is for the buyer to take possession of the goods or for the
seller to send them to the buyer is a question depending, in each case, on the
contract, express or implied, between the parties. Apart from any such contract,
express or implied, the place of delivery is the seller’s place of business, if he have
one, and if not, his residence: Provided that if the contract be for the sale of specific
goods, which to the knowledge of the parties when the contract is made are in some
other place, then that place is the place of delivery.

2) Where under the contract of sale the seller is bound to send the
goods to the buyer, but no time for sending them is fixed, the seller is bound to
send them within a reasonable time.

(3) Where the goods at the time of sale are in the possession of a third
person, there is no delivery by seller to buyer unless and until such third person

acknowledges to the buyer that he holds the goods on his behalf: Provided that
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nothing in this section shall affect the operation of the issue or transfer of any
document of title to goods.

(4) Demand or tender of delivery may be treated as ineffectual unless
made at a reasonable hour. What is a reasonable hour is a question of fact.

(5) Unless otherwise agreed, the expenses of and incidental to putting the
goods into a deliverable state must be borne by the seller.

Article 32. Delivery to carrier

(1) Where, in pursuant of a contract of sale, the seller is authorised or
required to send the goods to the buyer, delivery of the goods to a carrier, whether
named by the buyer or not, for the purpose of transmission to the buyer, is, prima
facie, deemed to be a delivery of the goods to the buyer.

(2) Unless otherwise authorised by the buyer, the seller must make such
contract with the carrier on behalf of the buyer as may be reasonable, having regard
to the nature of the goods and the other circumstances of the case. If the seller omit
so to do, and the goods are lost or damaged in course of transit, the buyer may
decline to treat the delivery to the carrier as a delivery to himself, or may hold the
seller responsible in damages.

(3) Unless otherwise agreed, where goods are sent by the seller to the
buyer by a route involving sea transit, under circumstances in which it is usual to
insure, the seller must give such notice to the buyer as may enable him to insure
them during their sea transit, and, if the seller fails to do so, the goods shall be
deemed to be at his risk during such sea transit.

Article 34. Buyer’s right of examining the goods

(1) Where goods are delivered to the buyer, which he has not previously
examined, he is not deemed to have accepted them unless and until he has had a
reasonable opportunity of examining them for the purpose of ascertaining whether
they are in conformity with the contract.

(2) Unless otherwise agreed, when the seller tenders delivery of goods to
the buyer, he is bound, on request, to afford the buyer a reasonable opportunity of
examining the goods for the purpose of ascertaining whether they are in conformity
with the contract.

Article 35 . Acceptance
The buyer is deemed to have accepted the goods when he intimates to
the seller that he has accepted them, or when the goods have been delivered to

him, and he does any act in relation to them which is inconsistent with the
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ownership of the seller, or when, after the lapse of a reasonable time, he retains the
goods without intimating to the seller that he has rejected them.
Article 36 . Buyer not bound to return rejected goods

Unless otherwise agreed, where goods are delivered to the buyer, and he
refuses to accept them, having the right so to do, he is not bound to return them to
the seller, but it is sufficient if he intimates to the seller that he refuses to accept
them.
Article 44 . Duration of transit

(1) Goods are deemed to be in course of transit from the time when they
are delivered to a carrier by land or water, or other bailee or custodier for the
purpose of transmission to the buyer, until the buyer, or his agent in that behalf,
takes delivery of them from such carrier or other bailee or custodier.

(2) If the buyer or his agent in that behalf obtains delivery of the goods
before their arrival at the appointed destination, the transit is at an end.

(3) If, after the arrival of the goods at the appointed destination, the
carrier or other bailee or custodier acknowledges to the buyer, or his agent, that he
holds the goods on his behalf and continues in the possession of them as bailee or
custodier for the buyer, or his agent, the transit is at an end, and it is immaterial that
a further destination for the goods may have been indicated by the buyer.

(4) If the goods are rejected by the buyer, and the carrier or other bailee
or custodier continues in possession of them, the transit is not deemed to be at an
end, even if the seller has refused to receive them back.

(5) When goods are delivered to a ship chartered by the buyer it is a
question depending on the circumstances of the particular case whether they are in
the possession of the master as a carrier or as agent to the buyer.

(6) Where the carrier or other bailee or custodier wrongfully refuses to
deliver the goods to the buyer, or his agent in that behalf, the transit is deemed to
be at an end.

(7) Where part delivery of the goods has been made to the buyer, or his
agent in that behalf, the remainder of the goods may be stopped in transitu unless
such part delivery has been made under such circumstances as to show an

agreement to give up possession of the whole of the goods.
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Electronic Transaction Act 1999 (Amendment 2011)4
Article 8. Validity of electronic transactions

(1) For the purposes of a law of the Commonwealth, a transaction is not
invalid because it took place wholly or partly by means of one or more electronic
communications.

(2) The general rule in subsection (1) does not apply in relation to the
validity of a transaction to the extent to which another, more specific provision of
this Part deals with the validity of the transaction.

Article 10. Signature
Requirement for signature

(1) If, under a law of the Commonwealth, the signature of a person is
required, that requirement is taken to have been met in relation to an electronic
communication if:

(@) in all cases--a method is used to identify the person and to
indicate the person's intention in respect of the information communicated; and
(b) in all cases--the method used was either:

(i) as reliable as appropriate for the purpose for which
the electronic communication was generated or communicated, in the light of all the
circumstances, including any relevant agreement; or

(i) proven in fact to have fulfilled the functions described in
paragraph (a), by itself or together with further evidence; and
(c) if the signature is required to be given to a Commonwealth entity,
or to a person acting on behalf of a Commonwealth entity, and the entity requires
that the method used as mentioned in paragraph (a) be in accordance with
particular information technology requirements--the entity's requirement has been
met; and
(d) if the signature is required to be given to a person who is neither
a Commonwealth entity nor a person acting on behalf of a Commonwealth entity--
the person to whom the signature is required to be given consents to that
requirement being met by way of the use of the method mentioned in paragraph (a).
Certain other laws not affected
(2) This section does not affect the operation of any other law of the

Commonwealth that makes provision for or in relation to requiring:

* Electronic Transaction Act 1999 (Amendment 2011) [Online], 2014, Oct 24. Available from:
http://www.austlii.edu.au/au/legis/cth/consol_act/etal999256/
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(@) an electronic communication to contain an electronic signature
(however described); or

(b) an electronic communication to contain a unique identification in
an electronic form; or

(c) a particular method to be used in relation to an electronic
communication to identify the originator of the communication and to indicate
the originator's intention in respect of the information communicated.

(3) The reference in subsection (1) to a law that requires a signature
includes a reference to a law that provides consequences for the absence of a
signature.
Article 11. Production of document
Requirement to produce a document

(1) If, under a law of the Commonwealth, a person is required to produce a
document that is in the form of paper, an article or other material, that requirement
is taken to have been met if the person produces, by means of an electronic
communication, an electronic form of the document, where:

(a) in all cases--having regard to all the relevant circumstances at the
time of the communication, the method of generating the electronic form of the
document provided a reliable means of assuring the maintenance of the integrity of
the information contained in the document; and

(b) in all cases--at the time the communication was sent, it was
reasonable to expect that the information contained in the electronic form of the
document would be readily accessible so as to be useable for subsequent reference;
and

(c) if the document is required to be produced to a Commonwealth
entity, or to a person acting on behalf of a Commonwealth entity, and the entity
requires that an electronic form of the document be produced, in accordance with
particular information technology requirements, by means of a particular kind
of electronic communication--the entity's requirement has been met; and

(d) if the document is required to be produced to a Commonwealth
entity, or to a person acting on behalf of a Commonwealth entity, and the entity
requires that particular action be taken by way of verifying the receipt of the
document--the entity's requirement has been met; and

(e) if the document is required to be produced to a person who is
neither a Commonwealth entity nor a person acting on behalf of a Commonwealth

entity--the person to whom the document is required to be produced consents to
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the production, by means of an electronic communication, of an electronic form of
the document.
Permission to produce a document

(2) If, under a law of the Commonwealth, a person is permitted to produce
a document that is in the form of paper, an article or other material, then, instead of
producing the document in that form, the person may produce, by means of
an electronic communication, an electronic form of the document, where:

(a) in all cases--having regard to all the relevant circumstances at the
time of the communication, the method of generating the electronic form of the
document provided a reliable means of assuring the maintenance of the integrity of
the information contained in the document; and

(b) in all cases-—-at the time the communication was sent, it was
reasonable to expect that the information contained in the electronic form of the
document would be readily accessible so as to be useable for subsequent reference;
and

(c) if the document is permitted to be produced to a Commonwealth
entity, or to a person acting on behalf of a Commonwealth entity, and the entity
requires that an electronic form of the document be produced, in accordance with
particular information technology requirements, by means of a particular kind
of electronic communication--the entity's requirement has been met; and

(d) if the document is permitted to be produced to a Commonwealth
entity, or to a person acting on behalf of a Commonwealth entity, and the entity
requires that particular action be taken by way of verifying the receipt of the
document--the entity's requirement has been met; and

(e) if the document is permitted to be produced to a person who is
neither a Commonwealth entity nor a person acting on behalf of a Commonwealth
entity--the person to whom the document is permitted to be produced consents to
the production, by means of an electronic communication, of an electronic form of
the document.

Integrity of information

(3) For the purposes of this section, the integrity of information contained
in a document is maintained if, and only if, the information has remained complete
and unaltered, apart from:

(a) the addition of any endorsement; or

(b) any immaterial change;

which arises in the normal course of communication, storage or display.
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Certain other laws not affected
(4) This section does not affect the operation of any other law of the
Commonwealth that makes provision for or in relation to requiring or permitting
electronic forms of documents to be produced, in accordance with
particular information technology requirements:
(@) on a particular kind of data storage device; or
(b) by means of a particular kind of electronic communication.
Exemption--migration and citizenship documents
(5) Schedule 1 has effect. Copyright
(6) The following provisions have effect:
(@) the generation of an electronic form of a document for the
purposes of:
(i) this section; or
(i) alaw of a State or Territory that corresponds to this section;,
does not constitute an infringement of the copyright in a work or
other subject matter embodied in the document;
(b) the production, by means of an electronic communication, of an
electronic form of a document for the purposes of:
(i) this section; or
(i) a law of a State or Territory that corresponds to this section;
does not constitute an infringement of the copyright in a work or
other subject matter embodied in the document.
Article 15B. Invitation to treat regarding contracts
(1) A proposal to form a contract made through one or more electronic
communications that:
(a) is not addressed to one or more specific parties; and
(b) is generally accessible to parties making use of information
systems;
is to be considered as an invitation to make offers, unless it clearly indicates the
intention of the party making the proposal to be bound in case of acceptance.
(2) Subsection (1) extends to proposals that make use of interactive
applications for the placement of orders through information systems.
Article 15C. Use of automated message systems for contract formation--non-
intervention of natural person

A contract formed by:
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(@) the interaction of an automated message system and a natural
person; or

(b) the interaction of automated message systems;
is not invalid, void or unenforceable on the sole ground that no natural person
reviewed or intervened in each of the individual actions carried out by

the automated message systems or the resulting contract.



182

UseiRgieuineniinug

w917 YANT AN ndleoTuil 12 unsiau wa. 2531 dusanisanwilf
A1anSUUININUMINIFEIINAIKS WaUn15Anw 2553 wasiinAnwidelunanans

TAmansumdadinnynainsalumine1de Wel w.a. 2555



	บทคัดย่อภาษาไทย
	บทคัดย่อภาษาอังกฤษ
	กิตติกรรมประกาศ
	สารบัญ
	สารบัญตาราง
	สารบัญภาพ
	บทที่ 1  บทนำ
	1.1 ความเป็นมาและความสำคัญของปัญหา
	1.2 วัตถุประสงค์ของการวิจัย
	1.3 สมมติฐานของการวิจัย
	1.4 ขอบเขตของการวิจัย
	1.5 วิธีดำเนินการวิจัย
	1.6 ประโยชน์ที่คาดว่าจะได้รับจากการวิจัย
	1.7 นิยามศัพท์

	บทที่  2  แนวความคิดของการซื้อขายที่ส่งมอบสินค้าโดยใช้ไปรษณีย์ในประเทศไทย
	2.1 ลักษณะทั่วไปของการซื้อขายทางพาณิชย์อิเล็กทรอนิกส์
	2.1.1 การเกิดสัญญาซื้อขายของเว็บไซต์พาณิชย์อิเล็กทรอนิกส์
	2.1.2 ผลของการเกิดสัญญาซื้อขาย
	2.1.2.1 การโอนกรรมสิทธิ์
	2.1.2.2 วิธีการชำระราคาของพาณิชย์อิเล็กทรอนิกส์
	2.1.2.3 หน้าที่ของผู้ขายในการส่งมอบแก่ทรัพย์สินที่ขาย

	2.1.3 วิธีในการส่งมอบ
	2.1.3.1 การส่งมอบทั่วไป
	2.1.3.2 การส่งมอบโดยใช้ผู้ขนส่ง
	2.1.3.2.1 ผู้ขนส่งประเภทไปรษณีย์
	2.1.3.2.1.1 ไปรษณีย์เอกชนที่เป็นผู้ขนส่งตามประมวลกฎหมายแพ่งและพาณิชย์
	2.1.3.2.1.2 บริษัท ไปรษณีย์ไทย จำกัด

	2.1.3.2.2 ผู้ขนส่งประเภทอื่นๆ



	2.2 ลักษณะของการซื้อขายทั่วไป
	2.3 การให้บริการขนส่งทางไปรษณีย์
	2.3.1 ลักษณะและความหมายของบริการไปรษณีย์
	2.3.2 หน้าที่ของไปรษณีย์
	2.3.3 พัฒนาการของไปรษณีย์

	2.4 ไปรษณีย์เอกชนที่เป็นผู้ขนส่งตามประมวลกฎหมายแพ่งและพาณิชย์
	2.4.1 ความรับผิดตามสัญญารับขน
	2.4.2 ความรับผิดตามหลักละเมิด
	2.4.3 การยกเว้นความรับผิดและการจำกัดความรับผิดตามกฎหมาย
	2.4.4 การสิ้นสุดความรับผิด
	2.4.5 อายุความ
	2.4.6 การยกเว้นและจำกัดความรับผิดโดยข้อสัญญา

	2.5 บริษัท ไปรษณีย์ไทย จำกัด
	2.5.1 ความรับผิดตามสัญญารับขน
	2.5.2 ความรับผิดตามหลักละเมิด
	2.5.3 การยกเว้นและจำกัดความรับผิดตามกฎหมาย
	2.5.4 การสิ้นสุดความรับผิด
	2.5.5 อายุความ
	2.5.6 สถานะของบริษัท ไปรษณีย์ไทย จำกัด


	บทที่  3  แนวทางการบังคับใช้กฎหมายของการซื้อขายที่ส่งมอบสินค้าโดยใช้ไปรษณีย์ในต่างประเทศ
	3.1 ประเทศญี่ปุ่น
	3.1.1 กฎหมายเกี่ยวกับการประกอบธุรกิจพาณิชย์อิเล็กทรอนิกส์
	3.1.1.1 กฎหมายที่เกี่ยวข้องกับผู้ซื้อและผู้ขายสินค้า
	3.1.1.2 กฎหมายที่เกี่ยวข้องกับทั้งผู้ซื้อ ผู้ขาย และผู้ให้บริการไปรษณีย์

	3.1.2 การไปรษณีย์ของประเทศญี่ปุ่น
	3.1.2.1 ประวัติความเป็นมาของกิจการไปรษณีย์ของประเทศญี่ปุ่น
	3.1.2.2 การดำเนินการเรียกค่าเสียหาย

	3.1.3 สรุปแนวทางในการคุ้มครองผู้ซื้อในประเทศญี่ปุ่น

	3.2 ประเทศออสเตรเลีย
	3.2.1 กฎหมายเกี่ยวกับการประกอบธุรกิจพาณิชย์อิเล็กทรอนิกส์
	3.2.1.1 กฎหมายที่เกี่ยวข้องกับผู้ซื้อและผู้ขายสินค้า
	3.2.1.2 กฎหมายที่เกี่ยวข้องกับทั้งผู้ซื้อ ผู้ขาย และผู้ให้บริการไปรษณีย์

	3.2.2 การไปรษณีย์ของประเทศออสเตรเลีย
	3.2.2.1 ประวัติและความเป็นมาของไปรษณีย์ออสเตรเลีย
	3.2.2.2 ระเบียบการใช้บริการไปรษณีย์ออสเตรเลียในกรณีสินค้าเสียหายหรือสูญหาย

	3.2.3 สรุปแนวทางในการคุ้มครองผู้ซื้อในประเทศออสเตรเลีย


	บทที่ 4  วิเคราะห์ปัญหากฎหมายเกี่ยวกับความรับผิดในกรณีความเสียหายเพราะการส่งสินค้าโดยใช้บริการไปรษณีย์
	4.1  ปัญหาการใช้การตีความประมวลกฎหมายแพ่งและพาณิชย์ มาตรา 463 ในเรื่องการส่งมอบสินค้าให้แก่ผู้ขนส่งของผู้ขาย
	4.2 ปัญหาความรับผิดทางแพ่งของไปรษณีย์
	4.2.1 บริษัท ไปรษณีย์ไทย จำกัด
	4.2.2 ไปรษณีย์เอกชนที่เป็นผู้ขนส่งตามประมวลกฎหมายแพ่งและพาณิชย์

	4.3 ปัญหาสิทธิของผู้ซื้อตามสัญญาซื้อขายที่ส่งมอบสินค้าโดยใช้ไปรษณีย์
	4.3.1 ความสัมพันธ์ระหว่างผู้ซื้อกับไปรษณีย์
	4.3.1.1 กลุ่มผู้ให้บริการที่ใช้กฎหมายเฉพาะทางไปรษณีย์
	4.3.1.2 ผู้ให้บริการไปรษณีย์ที่ใช้กฏหมายตามประมวลกฎหมายแพ่งและพาณิชย์ลักษณะรับขน

	4.3.2 ความสัมพันธ์ระหว่างผู้ซื้อกับผู้ขาย

	4.4 ข้อสังเกตแนวทางการให้ความคุ้มครองผู้ซื้อสินค้าที่ใช้บริการผู้ขนส่งในการส่งมอบสินค้าในกฎหมายต่างประเทศ

	บทที่ 5  บทสรุป และข้อเสนอแนะ
	5.1 บทสรุป
	5.2 ข้อเสนอแนะ

	รายการอ้างอิง
	ภาคผนวก ก ร่างกฎหมายไทย
	ภาคผนวก ข  ไปรษณียนิเทศ พ.ศ. 2557
	ภาคผนวก ค  Parcel Post Manual
	ภาคผนวก ง  กฎหมายประเทศญี่ปุ่น
	ภาคผนวก จ  กฎหมายประเทศออสเตรเลีย
	ประวัติผู้เขียนวิทยานิพนธ์

