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# # 5585985034 : MAJOR LAWS

KEYWORDS: MONEY / OWNERSHIP / RECOVER
THANYALUCK NILSIRI:  LEGAL PROBLEMS CONCERNING THE EXERCISE OF OWNERSHIP TO
RECOVER MONEY. ADVISOR: PROF. SANUNKORN SOTTHIBANDHU, Dr.Jur., 164 pp.

The way to exercise ownership to follow and recover property under section 1336 of Thailand
Civil and Commercial Code has been left ambiguous. Due to many of Supreme Court’ s judgments have
decided that claimants are capable to follow and recover their money regardless of the nature of money
- which is a huge obstacle to proof the owner’s right to specific things. Moreover, in some cases, the court
has gone further to allow claimant exercising his ownership to follow and recover money deposited in a
bank account as well. This ambiguity leads to the theoretical problem that is how to properly exercise the

right to follow and recover property under section 1336.

German and French property laws determine that to exercise the right to follow and recover
property, the owner has to identify certain specific thing to claim. When it comes to money - coins and
banknotes, it is complicated to prove their identity, so that, there is no use of ownership, in general, in
order to follow and recover money in Germany and France. In Germany, the possibility to claim on the
ground of ownership to follow and recover money is limited to very specific cases. Under German laws,
the validity of the contract of transfer is separated from the validity of contract of obligation — which
means whenever there is an intention to transfer money and the money has been delivered, the ownership
was always transferred. In France, some scholar insists that ownership of money always be instantly
transferred at the time of delivery. In England, the ground of ownership is different from our Thai laws.
According to proprietary claim under the common law, a claimant need to specifically prove identity of
his or her assets. Nevertheless, proceeding a proprietary claim under common law will not lead to the

return of specific thing but to return the same value instead.

Applying the ground of ownership in order to follow and recover unspecific money, as the
Supreme Court of Thailand has done in many cases, could be remarkable if the reason is for the justice
sake, because there will be no prescription to the claim to recover the property under section 1336. On
the contrary, there is not any Thai legal theory, at the moment, available for the exercising of ownership
to follow and recover the unspecific money to be based on. In the writer’s view, when the law to let
persons exercise their right to follow and recover unspecific money is absent, the law of obligation should
be applied rather than the law of property. In addition, to be cleared, the writer would like to call for the
amendment of the text under section 1336 using the word “Things” instead of “Property” and to add the
provisions on “Fungible Thing” to the Civil and Commercial Code of Thailand which will provide the

explicit ground to recover interchangeable things such as money.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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13 F. A. Mann, The Legal Aspect of Money: With Special Reference to Comparative Private and Public International

Law, 3 ed. (Oxford: Oxford University Press, 1971), p.5.
1% Colin D.Campbell and Rosemary G.Campbell, An Introduction to Money and Banking (lllinois: The Dryden Press,

1975), pp.11-24.
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19 F. A. Mann, The Legal Aspect of Money: With Special Reference to Comparative Private and Public International

Law, p.5.
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1 Uniform Commercial Code (UCC) §1-201 (2.4) Tillgmvesduin Rudy
donansnsuaniUasuiesnuialisunisueansuaniguiavesuumiesguIansd tnesiu
BaIEN1IN5RUN08NIAEBIANITENINIUTENANIaTaANAITE IS gRLAaa IS gL U

Tunauynsy Black’s Law liadunuigveaiunsily 4 anuvane lu

3 Ya a [ Id a a aY Yo = Vo o
Anuningusniuliieutduliidudonanimsuaniasunlasueygnvselasunisueusu
9n3gbilddutunsivesigiug Ruasluaunuiefiaes Ao nindauiiawisaasuiu
Ruanlidng munineiaufsduamussegdunsotduilddmiun1sfmituy wagauming
gavnevunefaiune U’

AaSurengununeves Sir William Blackstone lalvdenuvaaiuliin [udu
= o 2 A Ay v I3 & & v W cal = ] a v
donananenisdn Wudeldnaly Wuninsgiu violudydnualivansdayariveadud
(“money is the medium of commerce...is a universal medium, or common standard,
by comparison with which the value of merchandize may be ascertained, or it is a

sign which represents the respective values of all commodities ”)**

o a

AAinInw1vesmasingwluad Moss v Hancock [18991" Tieilenudiaidy

a ‘:’QVLSJ

g

I a & a a o ~ ° X v ° v ° a v < A
1 Juduaildludenaivenistseniidugamesazyinlinisdisesandumauysal {Wu

Y

EN

gouTulaglidasordumnuindeiiovetyaragdnetuiuwaslaglimddivingussasdves

AsuasihRunulyldedials

2 " Money" means a medium of exchange currently authorized or adopted by a domestic or foreign

government. The term includes a monetary unit of account established by an intergovernmental organization or
by agreement between two or more countries.

" Uniform Commercial Code " , [ Online] , Accessed: 5 March 2015. Available from:
https://www.law.cornell.edu/ucc/1/1-201
2 Bryan A. Garner, Black’s Law Dictionary, 9th ed. (USA: West, 2009), p.1096.

22 william Blackstone, Commentaries on the Laws of England, in Four Books., 13th ed. (London: A. Strahan, 1800),

p.276.

* Moss v Hancock [1899] 2 Q.B. 111 “ Money ... (is) that which passes freely from hand to hand throughout the
community in final discharge of debts and full payment for commodities, being accepted equally without reference
to the character or credit of the person who offers it and without the intention of the person who receives it to
consume it or apply it to any other use than in turn to tender it to others in discharge of debts or payment of

commodities.”


http://www.law.cornell.edu/ucc/1/1-201#Term
http://www.law.cornell.edu/ucc/1/1-201#Organization
http://www.law.cornell.edu/ucc/1/1-201#Agreement
http://www.duhaime.org/LegalDictionary/D/Debt.aspx
http://www.duhaime.org/LegalDictionary/D/Debt.aspx
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238 Dec. 1983, BGHSt 32, 198 Tu F. A Mann, The Legal Aspect of Money: With Special Reference to Comparative

Private and Public International Law, p.8.

2 dainnuanznssumsngufing, "Seaaied 517/2546 3es nsusznavgsiuasuuImensifugsiefiudidnusednd'
roeulatl], wWniuile 15 unsAs 2559, uvasdiun: http://app-
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% dinnuanenIsuNMINguim, "Souasaf 63/2550 Beq mﬂ%’tﬁaqmgmmuﬁumn" leauland], Whdaile 15 unsie 2559,

W aTIN: http://app-thca krisdika.go.th/Naturesig/CheckSig?whichLaw=cmd&year=2550&awPath=c2_0063 2550
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Vg wijusn Ao The Societary Theory of Money® t#u3duidudsiiindu
Inedenu lngasuieinduiegiounisintuvessy dauwiesduduildldesnviesusediag
Sgnlasuniseensulaeauludianiaunsaifutuliwuiy waslumanduiuudBuiuas
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% Charles Proctor, Mann on the Legal Aspect of Money, 7 ed. (Oxford: Oxford University Press, 2012), pp.23-25.

2 Georg Friederich Knapp, The State Theory of Money (London: Macmillan, 1994), pp.1-25.

% Charles Proctor, Mann on the Legal Aspect of Money, pp.25-30. ¥§ujiia¢inaf1109duns1iuliuegfuinnsnis
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2 |Ludwig von Mises, The Theory of Money and Credit, trans. H. E. Batson (Orlando: Signalman Publishing, 2010),
pp.37-39.
%% David Fox, Property Rights in Money (New York: Oxford University Press, 2008), ch.1.
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* fdndt “fungibilis” gniyalRvulunevdalaetdnuywvedonyawesiiu Yo Zasius lurnissuil 16 WWsag RW.Lee, The

Element of Roman Law, 4th ed. (London: Sweet & Maxwell 1956), p.290.

? Yseu Tauany, Tannisvenguanelsiv, wih 221-222.
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wmunguutgatundnnguuielsdunsdy (ius civile Quiritarium) wag Praetorian

. & a S4 ° oA ' o a £

Ownership luUNITuaNS7 praetor Auualnlunsaidus wu n1slanssudnsuiainnis

'
=
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Y

 Kim Hoofs, "Property Rights in Legal History," in Property Law and Economics, 2nd (Cheltenham: Edward Elgar

Publishing Limited, 2010), p.11.

> Usyan Tauane, Tiwuinisvesngusnelsi, v 208-209.

* ganudiuvesinnguunenieg il Seudeat, wil 251-254. 19w Auiuves Kaser nssudnsluldddnegany
ningauiisusaviniu uwiaseurguluBminddunnuszuam luvasiimuenuiiuves Schulz Wivinssudnsdudnsinie
ningauniisuse

¢ Usyau lauane, nguaneenyunlSeuilsuliesdy  313alsiularuadlnaugngau, w1 88-89.
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nyain15leunssuaNslunsnddrAgyn1aasegia (res mancipi) WU NAU 1@ dndnvue
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laangamaniengunensessunislowiu 1wy nisteumudyaydevie n13ly n3enis

d' 1 =3 a o a 1 a a‘ 1 en.//
wandsu egslsinmumindanuddgiinluyavsuiinislounssuans wu glousslauiey

ningli Tuvaugigsulowdlaindunsli arudilafinguiiaziinansenunomiuauysol

" George Mousourakis, Fundamentals of Roman Private Law (New York: Springer Science & Business Media, 2012),

p.127.
8 lbid., pp.127-128.

? Usyan Tauane, Tmuinisvesngusnelsiu, v 62.

10 agﬂmmmﬂ Paul de Plessis, Borkowski's Textbook on Roman Law, 4 ed. (Oxford: Oxford University Press, 2010),

pp.181-183.
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anulounssudn’ nisdmouifissimindgenldvhlinssuandlouludeiuld vonandnig
Tounssuavsagiuazanysaiirediednmsdweulitugsuiaiuyaransimuiiflouiianu,
lounssuansly mnuldauysaflunislounssudnslunindduidosnaingdsuningly
laldynnaiiflouszasdazlounsaudndluningly snagldond wiulunsdiigdslédsuning
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n1sleunssuaniludunsy luadelstuiuildlnenisdsuey
duReafuninddug lugatumsdweuiuashlasnisdasuduaniulaedamd Fan
Frvestududdsuoutuvesnuliiyanadu W lunsdinsdseutuvesnuileligdudy
(mutuum) nsswaAnsluiugenleuludayfuiu wivinduitiunliduduldldtureadlida

1% Yy =2 o

uay Jeudesutunulugenlilaluganssudnsludu @udulunundnnismily dWeswingleu

U
Lifinssuansislienalounssuansviglale) waslunsdiwuiidnvesdunuiaseaunsaien

%
A )

AU (rei-vindicatio) Ruvasnula MildondunisisunAunieyRuduReIfutuinty (@

nanveIn1sisenAunInglagn1silesnd vindicatio) uivnngSululaldineiuiuesnlilag

* dwsudaulafinwseaviBeadiuduaiunsasiuldan dmwe 1as, "Jynifertundnnsiedeulm@amsnednslaenis
wansanuludyg@enie” (neninusUsygnuitude, auslfeans, ainsaiumIne1ds, 2552), i 32-35.

' Paul de Plessis, Borkowski's Textbook on Roman Law, p.183. “When we indeed agree on the Thing delivered but

differ over the grounds of delivery, | see no reason why the delivery should not be effective; an example would
be that | think myself bound under a will to transfer land to you and you think that it is due under a stipulation.
Again, if | give you coined money as a gift and you receive it as a loan, it is settle law that the fact that we disagree

on the grounds of delivery and acceptance is no barrier to the transfer of ownership to you”.
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3.1.2 AsiSenAunswe luasislsau
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lanudAyiunisilesnfuinnifasiruasukuuredans suluunsiiesnfiivelsenauy
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ningluadelsdunuseaniiu 2 JUuuu'Ingjs Ao nsflesailaedransnedvs (actio in rem)
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Y 6 =] v a

a A a a a [ L a [ [ a a . . r-:qu
ning vsood@nsuseuiasdnsluning nsiesndlagendensnedns (actio in rem) i

sspulunisiloaiieddnsinionsnddsusaviniu’® lnveratledld 3 suuuu fe nsiles

Y

SenAuning (rei-vindicatio), N1sHaaisenAuNIATOUATDMINELALETNIENalAN1IATOUATEY
UsUn¥ (actio Publiciana) tagnsilesdula (action negatoria)

dmiunislesadiiioienemindAutuaiunguuielsivenavinle

lag N15We3AR rei-vindicatio TnguszasAvain1silesadlusuuuuiinenisundenssuans

12 a5UA11ua1n David Johnston, Roman Law in Context (Cambridge: Cambridge Univesity Press, 1999), pp. 54-55.

13 Javolenus (D 46.3.78) “If another’s coins are spent without the knowledge or against the wishes of the owner,
they remain the property of the person to whom they belonged. If they have been mixed with others, such that
one can no longer distinguish them, it is written in the books of Gaius (Cassius) that they are the property of the
person who received them, with the result that the erstwhile owner has an actio furti [i.e., action for theft”] against

the person who spent the coins.” Tu Herbert Hausmaninger and Richard Gamauf, A Casebook on Roman Property

Law (New York: Oxford University Press, 2012), p. 199.
Y RW.Lee, The Element of Roman Law, p.432.

15 Kim Hoofs, "Property Rights in Legal History," in Property Law and Economics, p.11.
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piakAlann

16 AN. Yiannopoulos, "Real Action in Louisiana and Comparative Law," Louisiana Law Review 25, 2 (1965)592-593.
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M9V INTamNUIANE NS5 YI0EATEUATEIBIANSNINAIYDIEUDBNUNEABITURANIN

7 paul de Plessis, Borkowski's Textbook on Roman Law p.333.

18 Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (Oxford: Oxford

University Press, 1996), p.941.

¥ Usgyu lauany, nguanetensuSeuiisuiiioddu : 3alsdusazuadnausngau, win 147.




37

A v

AolmAnAMUEsMeuiyou wazldnveusensorguaninusunsonaniinazaoIsuRANINg

A5aNNINg >

3.2 ManN U VeUsTmnALa Ul

Uszuaanguuieuniaegasiu (Burgerliches Gesetzbuch, BGB) dn1suuaunydeya)

g

[3eanind(Sachenrecht) uazwil (Schuldrecht) eanainiuegdaau wrogslsiniunisyi
anudilagomindlunguineeesiuillamisafiansuiieniamzussnsomindiies
agafignle esnuannismildusegafeiunsndlagndydaliluussnilugaldiv

1399nllAIY MILUINGUINENINdoanaNNgUEeng L 1evtiegetnauiiilodninng g

ninduaznguuneniiidnwazinieiy nanfenguinensnddudusesmnuduiiudszning

AUKALAIURY TinguszasAlumsividnisvyuleuduetue) deduanuduiusnimane

1%

1 a = 5 91 d' a -
MIngraneTEnIeAuLazdsedgneentuulileunniula® Tuvaeiinguaneniiluises
ANdNTUSIEnIUARaTnalAnluARausasnefanseinfaiy

[ v ¢ Y [d [y 1 1% ¥ 99 ¥ 1
NHWHIANYUSNINYVDIYBTUU ﬁ’]ﬂJ’ﬁﬂﬁ‘a:ULUUMﬁﬂﬂ’]ﬂ%ﬁyﬂ 19 5 nan? Al

v o o w 1

(1) panIUIUINAUAINTNGANT (numerus clausus) MUUTEUIANG MUY

wiaeasiu ninednsils 6 vlln yrraliauisanenminednsvwesls waglionaldndn

o

daslunmauannasnenminedvsseninedy g visenaunaiuninednssneieliiadu

ninednsludlaguiu Feanduduiuvenanmeralunisa duayunisuyuidsudasuiiond?

a

v @ [y [y A £ & a Sda N a ay [% I
g UUNNTIDITUNANATNIINTTUNENT L'lJua‘VlﬁVlllﬂ']?J']ﬂVlfj@IU‘Uﬁi@’]ﬂVlﬁVN%ﬁqﬂWJEJ @81@13

Ly

Anlutliguuenanninednsndyaflidaaununguunaunsdsdininednsdnaesuind

A

lasunisseusulagdnnguune laun nsdlounssudndiioilundnuseiunil waznsdl
equitable interest

(2) wanuaLAnvA (absolute effect) wsonsendenadorsdunaynnalngn

Y 9
6 L2

A v Ya a A Y] v A g v o o = oA
Gﬂlﬁ/lLGU']lI']TUﬂ'JUﬂ']iislfaV]ﬁqu@VliWU il ﬂmiﬁuam‘ﬂu%mﬁmﬂizﬂﬁiquIUﬂﬁiLLUﬂLi’eN

a I U

nindiuni Weswnmsmuvanilupragiianiivilonsndaunsaonsd@nsvewmumiounna

2 Tanou $iunns, Mesuieuszananguneuniwagngigdvil, vt 26.

2 Mary-Rose McGuire, "National Report on the Transfer of Movables in Germany," in National Report on the Transfer

of Movables in Europe Volume 3: Germany, Greece, Lithunia, Hungary (Munich: Sellier European law Publishers,

2011), p.12.
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* Section 1006 (BGB) : Presumption of ownership for possessor

(1) It is presumed in favour of the possessor of a movable thing that he is the owner of the thing. However,
this does not apply in relation to a former possessor from whom the thing was stolen or who lost it or whose
possession of it ended in another way, unless the thing is money or bearer instruments.

(2) Itis presumed in favour of a former possessor that during the period of his possession he was the

owner.

(3) In the case of indirect possession, the presumption is in favour of the indirect possessor.

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/
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2 Mary-Rose McGuire, "National Report on the Transfer of Movables in Germany," in National Report on the Transfer

of Movables in Europe Volume 3: Germany, Greece, Lithunia, Hungary, p.22.
* Article 14 (GG) : Property — Inheritance — Expropriation

(1) Property and the right of inheritance shall be guaranteed. Their content and limits shall be defined
by the laws.

(2) Property entails obligations. Its use shall also serve the public good.

(3) Expropriation shall only be permissible for the public good. It may only be ordered by or pursuant to
a law that determines the nature and extent of compensation. Such compensation shall be determined by
establishing an equitable balance between the public interest and the interests of those affected. In case of dispute
concerning the amount of compensation, recourse may be had to the ordinary courts.

"Basic Law for the Federal Republic of Germany," [Online], Accessed: 10 November 2015. Available from:
http://www.gesetze-im-internet.de/englisch_gg/index.html
** Section 903 (BGB) : Powers of the owner

“The owner of a thing may, to the extent that a statute or third-party rights do not conflict with this, deal
with the thing at his discretion and exclude others from every influence. The owner of an animal must, when
exercising his powers, take into account the special provisions for the protection of animals.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/
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* Section 91 (BGB) : Fungible Things

“Fungible things as defined by law are movable things that in business dealings are customarily specified
by number, measure or weight.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgb/

** Section 92 (BGB): Consumable Things
“(1) Consumable things as defined by law are movable things whose intended use consists in
consumption or in disposal.
(2) Movable things are also regarded as consumable if they are part of a warehouse store or another
aggregate of things whose intended use is the disposal of the individual things.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/
*** Section 90 (BGB) : Concept of the thing

“Only corporeal objects are things as defined by law.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgb/

2 Mary-Rose McGuire, "National Report on the Transfer of Movables in Germany," in National Report on the Transfer

of Movables in Europe Volume 3: Germany, Greece, Lithunia, Hungary, p.67.
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% Caroline Lebon, "Property Rights in Respect of Claims," in Cases, Materials and Text on Property Law (Oxford: Hart
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* Section 929 (BGB) : Agreement and delivery

“For the transfer of the ownership of a movable thing, it is necessary that the owner delivers the thing
to the acquirer and both agree that ownership is to pass. If the acquirer is in possession of the thing, agreement on
the transfer of the ownership suffices.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgb/

2 Jurgen Kohler, "Property Law (Sachenrecht)," in Introduction to German Law, 2 (Hague: Kluwer Law International,

2005), p.231.

% Anddng Usnd, ndnnisleunssudnsludmnsuninduazndnnisliudinssudnslasgase wWisuiisundnngmune

wasiiy dingy wazle, wih 31-33,

2 Jurgen Kohler, "Property Law (Sachenrecht)," in Introduction to German Law, p.234.
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* Section 930 (BGB) : Constructive delivery

“If the owner is in possession of the thing, the delivery may be replaced by a legal relationship being
agreed between the owner and the acquirer by which the acquirer obtains indirect possession.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgh/
** Section 931 (BGB): Assignment of claim for possession

“If a third party is in possession of the thing, delivery may be replaced by the owner assigning to the
acquirer the claim to delivery of the thing.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgb/

%0 Jurgen Kohler, "Property Law (Sachenrecht)," in Introduction to German Law, p. 231.

* Tittle 26 Unjust enrichment , Section 812 (BGB) : Claim for restitution
“(1) A person who obtains something as a result of the performance of another person or otherwise at
his expense without legal grounds for doing so is under a duty to make restitution to him. This duty also exists if
the legal grounds later lapse or if the result intended to be achieved by those efforts in accordance with the
contents of the legal transaction does not occur.
(2) Performance also includes the acknowledgement of the existence or non-existence of an obligation.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/
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*! Mary-Rose McGuire, "National Report on the Transfer of Movables in Germany," in National Report on the Transfer
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* Section 812(BGB).
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* guituiinlui¥eaessn AN. Yiannopoulos, "Real Action in Louisiana and Comparative Law," Louisiana Law Review:

669.

3" Mary-Rose McGuire, "National Report on the Transfer of Movables in Germany," in National Report on the Transfer

of Movables in Europe Volume 3: Germany, Greece, Lithunia, Hungary, p.173.

* Section 546 (BGB) : Duty of lessee to return
“(1) The lessee is obliged to return the leased property after termination of the lease.
(2) If the lessee has permitted a third party to use the leased property, the lessor may also demand
return of the leased property from the third party after termination of the lease.”
"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgh/
** Section 989ff. (BGB).
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%8 Mary-Rose McGuire, "National Report on the Transfer of Movables in Germany," in National Report on the Transfer

of Movables in Europe Volume 3: Germany, Greece, Lithunia, Hungary, p.170.

% Gerhard Dannemann, The German Law of Unjustified Enrichment and Restitution: A Comparative Introduction

(New York: Oxford University Press, 2009), pp.89-91.
* Section 992 (BGB) Liability of the wrongful possessor: “If the possessor obtained possession by unlawful
interference with possession or by a criminal offence, the possessor is liable to the owner under the provision on
damages in tort.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/
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% Monika Hinteregger, "The Protection of Property Rights," in Cases, Materials and Text on Property Law (Oxford:

Hart Publishing, 2012), pp.143-148.
* Section 985 (BGB) Claim for restitution: The owner may require the possessor to return the thing.
"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/

** Section 986 (BGB) : Objections of the possessor

“(1) The possessor may refuse to return the thing if he or the indirect possessor from whom he derives
his right of possession is entitled to possession as against the owner. If the indirect possessor is not authorized in
relation to the owner to permit the possessor to have possession, the owner may require the possessor to deliver
the thing to the indirect possessor or, if the indirect possessor cannot or does not wish to take possession again, to
the owner himself.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgb/
*** Section 1006 (BGB) : Presumption of ownership for possessor

“(1) It is presumed in favour of the possessor of a movable thing that he is the owner of the thing.
However, this does not apply in relation to a former possessor from whom the thing was stolen or who lost it or
whose possession of it ended in another way, unless the thing is money or bearer instruments.” "German Civil

Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-internet.de/englisch_bgb/
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1 Monika Hinteregger, "The Protection of Property Rights," in Cases, Materials and Text on Property Law, pp. 145-
146.
%2 |bid, pp.143-144.

B AN. Yiannopoulos, "Real Action in Louisiana and Comparative Law," Louisiana Law Review: 671-672. Wiy
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YAARENT 9 Mary-Rose McGuire, "National Report on the Transfer of Movables in Germany," in National Report on

the Transfer of Movables in Europe Volume 3: Germany, Greece, Lithunia, Hungary, p.170.

* Section 992 (BGB) : Liability of the wrongful possessor

“If the possessor obtained possession by unlawful interference with possession or by a criminal offence,
the possessor is liable to the owner under the provisions on damages in tort.”

"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/
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* Section 197 (BGB) : Thirty-year limitation period
“(1) Unless otherwise provided, the following are statute-barred after thirty years:
1. damage claims based on intentional injury to life, limb, health, liberty or sexual self-
determination,
2. claims for return based on ownership, other real rights, sections 2018, 2130 and 2362, as
well as claims serving to assert the claims for return...”
"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgb/
** Section 195 (BGB) : Standard limitation period
“The standard limitation period is three years.”
"German Civil Code," [Online], Accessed: 10 November 2015. Available from: http://www.gesetze-im-
internet.de/englisch_bgb/
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% Lars van Vliet, "Creation," in Cases, Materials and Text on Property Law (Oxford: Hart Publishing, 2012), pp. 673-
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7 Laurent Ayneés, "Property Law," in Introduction to French Law (The Natherlands: Kluwer Law International, 2008),

p.147.
* Article 17 : “Since property is an inviolable and sacred right, no one shall be deprived thereof except where
public necessity, legally determined, shall clearly demand it, and then only on condition that the owner shall have
been previously and equitably indemnified.” Arudani1w189ng¥a1n "Declaration of the Rights of Man - 1789,"
[Online], Accessed: 15 June 2558. Available from: http://avalon.law.yale.edu/18th_century/rightsof.asp

% Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal. (Munich: Sellier European Law Publishers, 2011),

p.23.
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% Laurent Ayneés, "Property Law," in Introduction to French Law, p.149.

* Article 544 (French Civil Code) :

“La propriété est le droit de jouir et disposer des choses de la maniére la plus absolue, pourvu qu'on
n'en fasse pas un usage prohibé par les lois ou par les réglements”.

AkUa “Ownership is the right to enjoy and dispose of things in the most absolute manner, provided
they are not used in a way prohibited by statutes or regulations.” "Civil Code," [Online], Accessed: 15 December

2015. Available from: https://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations
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%0 Bram Akkermans and William Swadling, "Types of Property Right- Immovables and Movables (Goods)," in Cases,

Materials and Text on Property Law (Oxford: Hart Publishing, 2012), p.214.
* Article 543 (French Civil Code):

“On peut avoir sur les biens, ou un droit de propriété, ou un simple droit de jouissance, ou seulement
des services fonciers a pretender”.

wUa “One may have in things a right of ownership, or a mere right of enjoyment, or only a claim to land
services.”
"Civil Code," [Online], Accessed: 15 December 2015. Available from: https://www.legifrance.gouv.fr/Traductions/en-
English/Legifrance-translations
** Article 544 (French Civil Code):

“La propriété est le droit de jouir et disposer des choses de la maniére la plus absolue, pourvu qu'on
n'en fasse pas un usage prohibé par les lois ou par les réglements”.

kUa “Ownership is the right to enjoy and dispose of things in the most absolute manner, provide they
are not used in a way prohibited by statutes or regulations.
"Civil Code," [Online], Accessed: 15 December 2015. Available from: https://www.legifrance.gouv.fr/Traductions/en-
English/Legifrance-translations

5! Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., pp.12-13.

32 Caroline Lebon, "Property Rights in Respect of Claims," in Cases, Materials and Text on Property Law, p.379.
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%3 Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., p.13 ; Sjef van Erp and Bram Akkermans, "Property
Rights: A Comparative View," in Property Law and Economics, 2 (Cheltenham: Edward Elgar Publishing Limited,

2010), p.34.

% Monika Hinteregger and Lars van Vliet, "Transfer," in Cases, Materials and Text on Property Law (Oxford: Hart

Publishing, 2012), p.788.
* Article 1138 (French Civil Code) :
“The obligation to deliver a thing is perfect by the mere consent of the contracting parties.

It make the obligee-creditor the owner and places the thing at his risks as from the time when it should
have been delivered, although the delivery has not taken places, unless the obligor-debtor has been put in default
to deliver it; in this case the thing remains at the risk of the latter.”

"Civil Code," [Online], Accessed: 15 December 2015. Available from: https://www.legifrance.gouv.fr/Traductions/en-

English/Legifrance-translations
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%6 Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., p.78.

57 Lars Peter Wunibald van Vliet, Transfer of Movables in German, French, English and Dutch Law (Nijmegen: Ars

Aequi Libri, 2000 ), pp.73-74.
%8 |bid., p.75.

% Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., p.81.
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€ Ibid., p.71.

61 George A. Bermann and Etienne Picard, Introduction to French Law (The Netherlands: Kluwer Law International,

2008), p.221.
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& 1bid., p.222.

%4 Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., p.157.

% John Bell, Sophie Boyron, and Simon Whittaker, Principles of French Law (Oxford: Oxford University Press, 1998),

p.422.

€ |bid., p.422.

7 Ibid., p.421.

8 |bid., p.421, 428.
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% |bid., p.428.

70 Monika Hinteregger and Lars van Vliet, "Transfer," in Cases, Materials and Text on Property Law, p.825.

™ John Bell, Sophie Boyron, and Simon Whittaker, Principles of French Law, p.428.

2 Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., p.159.

* Article 1235 (French Civil Code):
“Any payment presuppose a debt: what has been paid without being due is subject to restitution.
Restitution is not possible in case of natural obligations that have been voluntarily performed.”
Article 1376 (French Civil Code):
“A person who receives by error or knowingly what is not owed to him is bound to restore it to the
person from whom he has unduely received it.”
Article 1376 (French Civil Code):
“When a person who, because of mistakenly believing that he is a debtor, pays a debt, that person has
the right to recover from the creditor...”.
"Civil Code," [Online], Accessed: 15 December 2015. Available from: https://www.legifrance.gouv.fr/Traductions/en-

English/Legifrance-translations
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" John Bell, Sophie Boyron, and Simon Whittaker, Principles of French Law, p.408-409.
" Ibid., p.417.

> Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., pp.137-138.

™ Lars van Vliet, "Creation," in Cases, Materials and Text on Property Law pp.703-705.
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" Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., p.106, 157.

* Article 2224 (French Civil Code):

“Personal actions or movable rights of action prescribe in five years from the day the holder of a right
knew or should have known the facts enabling him to exercise his right.”
"Civil Code," [Online], Accessed: 15 December 2015. Available from: https://www.legifrance.gouv.fr/Traductions/en-
English/Legifrance-translations

8 Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the Transfer

of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., p.159.

** Article 2276 (French Civil Code):

“As far as movables are concerned, possession equals title.

Nevertheless, one who has lost a thing or from whom a thing has been stolen may claim back its
ownership for three years following the day of its lost or theft, against the person in whose hands he finds it; that
person can exercise his recourse against the person from whom he obtained it.”

"Civil Code," [Online], Accessed: 15 December 2015. Available from: https://www.legifrance.gouv.fr/Traductions/en-

English/Legifrance-translations
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" Lars Peter Wunibald van Vliet, Transfer of Movables in German, French, English and Dutch Law p.74.

8 John Bell, Sophie Boyron, and Simon Whittaker, Principles of French Law, p.407.

81 Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in National Report on the

Transfer of Movables in Europe Vol.4 : France, Belgium, Poland, Portugal., pp.159-160.
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8 Sjef van Erp and Bram Akkermans, "Property Rights: A Comparative View," in Property Law and Economics, p.35.

8 Sandra Frisby and Michael Jones, "National Report on the Transfer of Movables in England and Wales. ," in

National Reports on the Transfer of Movables in Europe. Volume 2: England and Wales, Ireland, Scotland, Cyprus.

(Munich: Sellier European law publishers, 2009), p.10.

8 Sjef van Erp and Bram Akkermans, "Property Rights: A Comparative View," in Property Law and Economics, p.35.

85 J. H. Baker, An Introduction to English Legal History, 4 ed. (London: Butterworths, 2002), p.389.
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8 Sandra Frisby and M. Jones, "National Report on the Transfer of Movables in England and Wales. ," in National

Reports on the Transfer of Movables in Europe. Volume 2: England and Wales, Ireland, Scotland, Cyprus., pp.11-12.

8 Bram Akkermans and William Swadling, "Types of Property Right- Immovables and Movables (Goods)," in Cases

Materials and Text on Property Law, p.348.

"

8 Sandra Frisby and M. Jones, "National Report on the Transfer of Movables in England and Wales. ," in National

Reports on the Transfer of Movables in Europe. Volume 2: England and Wales, Ireland, Scotland, Cyprus., pp.58-61.

8 Caroline Lebon, "Property Rights in Respect of Claims," in Cases, Materials and Text on Property Law, pp.382-383.
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* Sale Of Goods Act, Section 17 : Property passes when intended to pass.
“(1) Where there is a contract for the sale of specific or ascertained goods the property in them is
transferred to the buyer at such time as the parties to the contract intend it to be transferred.
(2) For the purpose of ascertaining the intention of the parties regard shall be had to the terms of the

contract, the conduct of the parties and the circumstances of the case.”
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* sale of Goods Act, Section 18 : Rules for ascertaining intention.
“Unless a different intention appears, the following are rules for ascertaining the intention of the parties
as to the time at which the property in the goods is to pass to the buyer.
Rule 1.—Where there is an unconditional contract for the sale of specific goods in a deliverable
state the property in the goods passes to the buyer when the contract is made, and it is immaterial
whether the time of payment or the time of delivery, or both, be postponed.”

°1 David Fox, Property Rights in Money, pp.79-84.

** Sale of Goods Act 1979 Section 17, Section 18.

*** Sale of Goods Act 1979 Section 61.

T Dewar v Dewar [1975] All ER 728. d1909lu Lars Peter Wunibald van Vliet, Transfer of Movables in German

French, English and Dutch Law, pp.130-131.




67

1 <3 a I3 1 o Y v =3 a v} 1 I 1 Y 3 v 2 o

Jundunstuflivinlidemiaasenenanldlenisli aslunisliensauysallawdinanuives

Aliagrsutuaglinseiuinig
wenaniinisleunssuanslutunstuervanysallauiinianssududugiu

Ya9n1stautiuaziduluae faUsng TuAf Westdeutsche Landesbank Girozentrale v

*

islington London Borough Council”™ &yauaniUdsudnsinanide (Interest Rate Swap)

I3 = Y o o ° S o a ° st o a a
LUUI&I"JJS Luaﬂ‘ﬂ']ﬂﬂ'ﬁLGU']Vl']ﬁiylﬁyﬂsU@ﬂ‘U']LaEJU‘ULTJUﬂ'ﬁVnI@EJLﬂ‘UGU@'U'E]'TU'm IﬂVlﬂ"U\?LﬁEJﬂLQu‘V]

wneladeaulrsnaslundaurinanids Tun1siaisasesnisisenaanidetuazisenlan

oA ' ¢ & vaa a a ao Yo Yy Y] ad ¢ v oA o I3
soeusingitaniidudiidnslutundnaslasulinundnieadn lanfaaindedyaynlu

£ 9

Tuge TanAdedinssuansaundnianintuliunegnudaslaedeindunsad (Trust) 1ie

Y

Uszlogiasland efinineluaddufiastesisveddand wnsaulilandlasuduauain
3tae Ineendenan Money had and Received sulsilanannsnwedns®? wilaaaglulale

wignadIn1sleunssudvsluduasanysaldudassuenanifinssududugiuresnisloutu

19 uindgpstedunninanuiluluazvesdyguulilainansenuiouilladiseliuluudy

At

wawvesgdyalunisleuduiiedrsenidsinshesadilainduniduieglneauyseiiu

o A

[ s A o [ 1% a £ YY) L= 1 a a A o
Wuesrusznouiidragvinlanisleudaduls dsdulanddsldenasontduAuaindaslag

919nudnssuanslukula”

AmSun1sTenAUIUAINNMUIEEINgY LHRIINTsUUNNUnedIngwln

% % (% s

auddyfunisaseuasemsndunnitfiazesunefanssuansluninsludnuas iy
nEnnsuNssn nsuntesnssuandnungranedinguiuiaduiFeswesnisunileanis
asouasos LildndnnisBenfunindedrsinssiundnnis rei-vindicatio auiiusinglu
ngmanelsiu wienfeauduasosmiunguuieaziia (tor)™ Feléun Conversion uay
Trespass Mé’ﬂﬁ'aﬂﬁﬂi’]ﬂgagﬂu Torts (Interference with Goods) Act 1977

,

Conversion lagyalutiuiinnsanisesddsenay 3 Usenis® Ae nils yarals

nsgvin1sdudasiednsuesiludiveming (viegnlaniasounsomsng) asq 1unis

*[1996] 2 ALL ER 961.

%2 | ars Peter Wunibald van Vliet, Transfer of Movables in German, French, English and Dutch Law, p.132.

% David Fox, Property Rights in Money, pp.115-117.

"

% Sandra Frisby and M. Jones, "National Report on the Transfer of Movables in England and Wales. ," in National
Reports on the Transfer of Movables in Europe. Volume 2: England and Wales, Ireland, Scotland, Cyprus., p.12.

> Ibid., p.13.
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AMARNUIN 1.

UNUIAUTEUIANY NUNBUN ALY DY

(THE GERMAN CIVIL CODE)*

Book 1

General Part

Division 2

Things and animals

Section 90: Concept of the thing

“Only corporeal objects are things as defined by law.”

Section 91: Fungible things

“Fungible things as defined by law are movable things that in business dealings

are customarily specified by number, measure or weight.”

Section 92: Consumable things

“(1) Consumable things as defined by law are movable things whose intended

use consists in consumption or in disposal.

! "German Civil Code," [Onlinel, Accessed: 10 November 2015. Available from: http://www.gesetze-im-

internet.de/englisch_bgb/
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(2) Movable things are also regarded as consumable if they are part of a
warehouse store or another aggregate of things whose intended use is the disposal of

the individual things.”

Division 4

Periods of time and fixed dates

Section 195: Standard limitation period

“The standard limitation period is three years.”

Section 197: Thirty-year limitation period

(1) Unless otherwise provided, the following are statute-barred after thirty

years:

1. damage claims based on intentional injury to life, limb, health, liberty

or sexual self-determination,

2. claims for return based on ownership, other real rights, sections 2018,

2130 and 2362, as well as claims serving to assert the claims for return
3. claims that have been declared final and absolute,
4. claims under enforceable settlements or enforceable documents,
5. claims that have become enforceable upon being recognised in
insolvency proceedings, and
6. claims to reimbursement of the costs of execution.
(2) To the extent that claims under subsection (1), nos. 3 to 5 are concerned
with periodically recurring acts of performance that will fall due in the future, the

standard limitation period takes the place of the period of thirty years.
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Book 2

Law of Obligations

Title 26

Unjust enrichment

Section 812: Claim for restitution

(1) A person who obtains something as a result of the performance of another
person or otherwise at his expense without legal grounds for doing so is under a duty
to make restitution to him. This duty also exists if the legal grounds later lapse or if
the result intended to be achieved by those efforts in accordance with the contents

of the legal transaction does not occur.

(2) Performance also includes the acknowledgement of the existence or non-

existence of an obligation.

Book 3

Law of Property

Division 3

Ownership

Title 1

Subject matter of ownership

Section 903: Powers of the owner

“The owner of a thing may, to the extent that a statute or third-party rights do
not conflict with this, deal with the thing at his discretion and exclude others from
every influence. The owner of an animal must, when exercising his powers, take into

account the special provisions for the protection of animals.”
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Title 2
Acquisition and loss of ownership of plots of land
Subtitle 1

Transfer

Section 929: Agreement and delivery

“For the transfer of the ownership of a movable thing, it is necessary that the
owner delivers the thing to the acquirer and both agree that ownership is to pass. If
the acquirer is in possession of the thing, agreement on the transfer of the ownership

suffices.”

Section 930: Constructive delivery

“If the owner is in possession of the thing, the delivery may be replaced by a
legal relationship being agreed between the owner and the acquirer by which the

acquirer obtains indirect possession.”

Section 931: Assignment of claim for possession

“If a third party is in possession of the thing, delivery may be replaced by the

owner assigning to the acquirer the claim to delivery of the thing.”

Subtitle 3

Combination, intermixture, processing

Section 948: Intermixture
“(1) If movable things are inseparably intermixed or mingled with each other,
the provisions of section 947 apply with the necessary modifications.
(2) The situation is equivalent to inseparability if the separation of the

intermixed or mingled things would entail disproportionately high costs.”
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Title 4

Claims arising from ownership

Section 985: Claim for restitution

“The owner may require the possessor to return the thing.”

Section 986: Objections of the possessor

“(1) The possessor may refuse to return the thing if he or the indirect possessor
from whom he derives his right of possession is entitled to possession as against the
owner. If the indirect possessor is not authorised in relation to the owner to permit
the possessor to have possession, the owner may require the possessor to deliver the
thing to the indirect possessor or, if the indirect possessor cannot or does not wish to
take possession again, to the owner himself.

(2) The possessor of a thing that has been alienated under section 931 by
assisnment of the claim for return may raise against the new owner the objections that

he is entitled to use against the claim assigned.”

Section 989: Damages after litigation is pending
“The possessor is, from the date when litigation is pending on, liable to the

owner for the damage that occurs because as a result of the possessor’s fault the

thing deteriorates, is destroyed, or for another reason he cannot return it.”

Section 990: Liability of possessor with knowledge

“(1) If the possessor, when he obtained possession, was not in good faith, he
is liable to the owner starting from the date of the acquisition under sections 987 and
989. If the possessor later discovers that he is not entitled to possession, he is liable

in the same way from the date when he obtained the knowledge on.

(2) This does not affect a more extensive liability of the possessor for default.”
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Section 991: Liability of intermediary possessor in the case of indirect possession

“(1) Where the possessor derives the right to possession from an indirect
possessor, the provision of section 990 with regard to emoluments applies only if the
requirements of section 990 are also satisfied by the indirect possessor or litigation is

pending against the indirect possessor.

(2) If the possessor, on gaining possession, was in good faith, he is nevertheless
responsible to the owner for the damage set out in section 989 starting from the date

of the acquisition to the extent that he is liable to the indirect possessor.”

Section 992: Liability of the wrongful possessor

“If the possessor obtained possession by unlawful interference with possession
or by a criminal offence, the possessor is liable to the owner under the provisions on

damages in tort.”

Section 1006: Presumption of ownership for possessor

“(1) It is presumed in favour of the possessor of a movable thing that he is the
owner of the thing. However, this does not apply in relation to a former possessor
from whom the thing was stolen or who lost it or whose possession of it ended in

another way, unless the thing is money or bearer instruments.

(2) It is presumed in favour of a former possessor that during the period of his
possession he was the owner.

(3) In the case of indirect possession, the presumption is in favour of the

indirect possessor.”
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(FRENCH CIVIL CODE)*

CHAPTER Il
PROPERTY IN ITS RELATIONS WITH THOSE WHO OWN IT

Article 543 “One may have in things a right of ownership, or a mere right of

enjoyment, or only a claim to land services.”

TITLE Il

OWNERSHIP

Article 544 “Ownership is the right to enjoy and dispose of things in the most
absolute manner, provided they are not used in a way prohibited by statutes or

regulations.”

TITLE 1Nl
CONTRACTS OR CONVENTIONAL OBLIGATIONS IN GENERAL
CHAPTER Il

Elements for the validity of an agreement

Article 1108 “Four requirements are essential for the validity of an agreement:

The consent of the party who obligates himself;

L "Civil Code," [Onlinel, Accessed: 15 December 2015. Available from:

https://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations
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That party’s capacity to contract;
A definite object that forms the subject matter of the engagement;

A licit cause for the obligation.”

CHAPTER Il

The effect of obligation

Article 1138 “The obligation to deliver a thing is perfect by the mere consent of the

contracting parties.

It makes the obligee-creditor the owner and places the thing at his risks
as from the time when it should have been delivered, although the delivery has not
taken place, unless the obligor-debtor has been put in default to deliver it; in this case,

the thing remains at the risk of the latter.”

CHAPTER V
The extinction of obligation
Section 1 Payment

Sub-article 1 Payment in general

Article 1235 “Any payment presupposes a debt: what has been paid without being

due is subject to restitution.

Restitution is not possible in case of natural obligations that have

been voluntarily performed.”

TITLE IV
OBLIGATIONS ARISING WITHOUT AGREEMENT
CHAPTER |

Quasi-contracts
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Article 1376 “A person who receives by error or knowingly what is not owed to him

is bound to restore it to the person from whom he has unduly received it.”

TITLE XX
EXTINCTIVE PRESCRIPTION
CHAPTER Il
DELAYS AND STARTING POINT OF THE EXTINCTIVE PRESCRIPTION

Section 1 Period of time under the general law and its starting point

Article 2224 “Personal actions or movable rights of action prescribe in five years
from the day the holder of a right knew or should have known the facts enabling

him to exercise his right.”

TITLE XXI
POSSESSION AND ACQUISITIVE PRESCRIPTION

CHAPTER Il
ACQUISITIVE PRESCRIPTION

Section 3 Acquisitive prescription of movables

Article 2276 “As far as movables are concerned, possession equals title.

Nevertheless, one who has lost a thing or from whom a thing has been stolen may
claim back its ownershipfor three years following the day of its loss or theft, against
the person in whose hands he finds it; that person can exercise his recourse against

the person from whom he obtained it.”
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