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# # 5685952434 : MAJOR LAWS

KEYWORDS: BURDEN OF PROOF / CONTRACT FOR THIRD PARTY BENEFICIARY / THIRD

PARTY
KRIT KOMKRIT: AN APPLICATION OF THE CONTRACT WITH PROTECTIVE
EFFECTS TOWARD THIRD PARTIES RULE TO THAI LAW. ADVISOR: ASST.
PROF.ANGKANAWADEE PINKAEW, Ph.D., 173 pp.

The contracts with protective effects toward third parties rule is the contract
for protection of the third party that should be able to sue on a contract made with
protective effects toward them where it is the intention of the contracting parties that
he be given enforceable rights. Considering under Thai Commercial and Civil Code
section 374, it is similar to protection for a third party contracts. However, it is the
exception of Privity of Contract which must interpret stringently. Therefore, section 374
could not apply to remedy the damage case of third parties whom are damaged by
misappropriation according to the contract or default to pay an obligation whereas
only parties to contract should be able to sue by a tort law which causes burden of
proof to a damaged person unreasonably. Moreover, in case of damage that is not

physical injury, a damaged person will not be protected under a tort law.

In England, after the promulgation of The Contracts (Rights of Thirds Parties)
Act 1999 made third parties had the rights in the contracts whether it be compulsory
performance or prosecution a party to the contract directly which protective effects
toward third parties more than in the past. In Germany, court had established the rule
which a party to the contract had to abide by the contract with carefulness. In section

328 of German Civil Code is the foundation to protect third parties who are injured.

This thesis offers to apply the above rule to Thai law by determining the
contract characteristics to protective effects toward third parties, the scope of contract,
third parties characteristics and the occurrence of third parties rights according to that
contract to decrease the burden of proof of third parties who are injured for

prosecution by tort laws as well as breach of economical damage problematic.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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! Section 328 of BGB “Contract for the benefit of third parties
(1) Performance to a third party may be agreed by contract with the effect that the third party

acquires the right to demand the performance directly.
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(2) In the absence of a specific provision it is to be inferred from the circumstances, in particular
from the purpose of the contract, whether the third party is to acquire the right, whether the right of the third party
is to come into existence immediately or only under certain conditions, and whether the power is to be reserved

for the parties to the contract to terminate or alter the right of the third party without his approval.
2 BGHZ 66, 51 VII.

> BGH NJW 1959, 1676.
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“If a party by contract agrees to make a performance to a third person, the

latter has a right to claim such performance directly from the debtor

In the case of the foregoing paragraph the right of the third person come into
existence at the time when he declares to the debtor his intention to take the benefit

of the contract”
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2 Catherine Elliott and Frances Quinn, Contract Law, ed. Seven (Great Britain: Pearson Education Limited,

2009), p. 12.

3 G.H. Treitel, The Law of Contract, 11 ed. (United Kingdom: Thomson Sweet &Mlaxvel, 2003), p. 1.

4 Richard Stone, The Modern Law of Contract p. 30.
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> Catherine Elliott and Frances Quinn, Contract Law, p. 10.

¢ Catharine Macmillan and Richard Stone, Contract Law (London: University of London, 2015), p. 17.
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5% Section 1(1) of The Contract (Right of Third Parties) Act 1999 “Subject to the provision of this Act,

a person who is not a party to contract (a “Third party) may in his own right enforce a term of the contract if
(a) The contract expressly provides that he may, or
(b) Subject to subsection (2), the term purports to confer a benefit on him
%% Section 7 of the Contract (Right of Third Parties) Act 1999

“(1) Section 1 does not affect any right or remedy of a third party Supplementary that exists

or is available apart from this Act. Provisions relating to third party.
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(2) Section 2(2) of the Unfair Contract Terms Act 1977 (restriction on 1977 c. 50. exclusion etc.
of liability for negligence) shall not apply where the negligence consists of the breach of an obligation arising from

a term of a contract and the person seeking to enforce it is a third party acting in reliance on section 1.

(3) In sections 5 and 8 of the Limitation Act 1980 the references to an 1980 c. 58. action founded
on a simple contract and an action upon a specialty shall respectively include references to an action brought in
reliance on section 1 relating to a simple contract and an action brought in reliance on that section relating to a

specialty.

(4) A third party shall not, by virtue of section 1(5) or 3(4) or (6), be treated as a party to the

contract for the purposes of any other Act (or any instrument made under any other Act).

5 Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999 p. 95.

% |bid., 96.
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> Ibid.

%8 Section 1(2) of The Contract (Rights of Third Parties) Act 1999 “Subsection (1) (b) does not apply
if on a proper construction of the contract it appears that the parties did not intend the term to be enforceable by

the third party.”

% Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999, pp. 133-

134.

€071986] 3 WLR, 26.
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' Section 3(2) Of the Contract (Rights of Third Parties) Act 1999 “The promisor shall have available

to him by way of defence or set-offs any matter that —

(a) Arise from or in connection with the contract and is relevant to the term, and
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(b) Would have been available to him by way of defence or set-offs if the proceeding had been

brought by the promisee.
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> Section 1(2) of The Contract (Rights of Third Parties) Act 1999 “Subsection (1)(b) does not apply if
on a proper construction of the contract it appears that the parties did not intend the term to be enforceable by

the third party.”

6 Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999, p. 167.

" Section 1(3) of The Contract (Rights of Third Parties) Act 1999 “The third party must be expressly
identified in the contract by name, as a member of a class or as answering a particular description but need not

be in existence when the contract is entered into.”
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™ Ibid., p.101.
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8 Section 1(1) of The Contract (Right of Third Parties) Act 1999 “Subject to the provision of this Act,

a person who is not a party to contract (a “Third party) may in his own right enforce a term of the contract if
(a) The contract expressly provides that he may,

8 Treitel, G. H., The Law of Contract p. 651.

8 Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999 p. 173.
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8 Section 1(1) of The Contract (Right of Third Parties) Act 1999 “Subject to the provision of this Act,

a person who is not a party to contract (@ “Third party) may in his own right enforce a term of the contract if
(b) Subject to subsection (2), the term purports to confer a benefit on him

& Treitel, G. H., The Law of Contract, p. 653.

8 Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999, pp. 173-

174.

 Ibid., p.107.
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8 Section 2(3) of The Contract (Rights of Third Parties) Act 1999 “Subsection (1) is subject to any

express term of the contract under which -

(a) The parties to the contract may by agreement rescind or vary the contract without the

consent of third party, or

(b) The consent of the third party id required in circumstances specified in the contract instead

of those set out in subsection (1) (a) to (C).

8 Section 2(1)(a) of The Contract (Rights of Third Parties) Act 1999 “Subject to the Provision of this
section where a third party has a right under section 1 to enforce a term of the contract, the party to contract may
not, by agreement, rescind the contract, or vary it in such a way as to extinguish or alter his entitlement under

that right without his consent if -
(a) The third party has communicate his assent to the term to the promisor.
(b) The promisor is aware that the third party has relied on the term, or

(c) The promisor can reasonably be expected to have foreseen that the third party would rely

on the term and the third party has in the fact relied on it.
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% Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999 p. 121.

°! Treitel, G. H., The Law of Contract, p. 658.
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125.

%% Catherine Elliott and Frances Quinn, Contract Law, p. 278.
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% Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999 p. 126.

% Section 3(2) Of the Contract (Rights of Third Parties) Act 1999 “The promisor shall have available

to him by way of defence or set-offs any matter that —
(a) Arise from or in connection with the contract and is relevant to the term, and

(b) Would have been available to him by way of defence or set-offs if the proceeding had been

brought by the promisee.

% Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999, p. 127.
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811993] 2 Lloyd's Rep 582.

% Section 3(5) of The Contract (Rights of Third Parties) Act 1999 “Subsections (2) and (4) are subject
to any express term of the contract as to the matters that are not to be available to the promisor by way of

defence, set-off or counterclaim.”

1%5ection 3(3) of The Contract (Rights of Third parties) Act 1999 “The promisor shall also have

available to him by way of defence or set-off any matter if -

(a) An express term of the contract provides for him in proceeding brought by the third party,

and

(b) It would have been available to him by way of defence or set-off if proceeding had been

brought by the promisee.
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103 | aw Commission, The Law Commission Report No. 242 - Privity of Contract: Contracts for the Benefit

of Third Parties, p. 41.

10% Section 3(4) of The Contract (Rights of the Third Parties) Act 1999 “The promisor shall also have

available to him -
(a) By way of defence or set-off any matter, and
(b) By way of counterclaim any matter not arising from the contract,

That would have been available to him by way of defence or set-off, as the case may be, by way of

counterclaim against the third party if the third had been a party to a contract.”

05 Merkin, R., Privity of Contract: The Impact of the Contracts (Rights of Third Parties) Act 1999, p. 130.
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108 Section 328 of BGB “Contract for the benefit of third parties

(1) Performance to a third party may be agreed by the contract with the effect that the third
party acquired the right to demand the performance directly.

(2) In the absent of the specific provision it is to be inferred from the circumstances, in particular
from the purpose of the contract, whether the third party is to acquire the right, whether the right of third party is
to come into existence immediately or only under certain condition, and whether the power is to be reserved for

the parties to the contract to terminate or alter the right of the third party without his approval.

109 Nigel Foster & Satish Sule, German Legal System and Laws (Oxford: Oxford University Press, 2005), p.
375.
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110 Manfed Pieck, Annual Survey of International & Comparative Law Volume 3 Issue 1: A Study of the

Significant Aspect of German Contract Law (San Francisco: GGU Digital Commons, 1996), p. 6.

111 Norbert Horn, H. K. a. H. G. L., German Private and Comercial Law: An Introduction p. 76.

112 section 145 of BGB “Binding effect of an offer

Any person who offers to another to enter into a contract is bound by the offer, unless he has

excluded being bound by it.”
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113 Norbert Horn, H. K. a. H. G. L., German Private and Comercial Law: An Introduction p. 76.

14 Section 130 of BGB “Effectiveness of a declaration of intent to absent parties

(1) A declaration of intent that is to be made to another becomes effective, if made in his
absence, at the point of time when this declaration reaches him. It does not become effective if a revocation

reaches the other previously or at the same time.

(2) The effectiveness of a declaration of intent is not affected if the person declaring dies or

loses capacity to contract after making a declaration.
(3) These provisions apply even if the declaration of intent is to be made to a public authority.”
115 . «pap
Section 147 of BGB “Period for acceptance

(1) An offer made to a person who is present may only be accepted immediately. This also

applies to an offer made by one person to another using a telephone or another technical facility ”.

116 Nigel Foster & Satish Sule, German Legal System and Laws, p. 383.
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% Hannes Unberath and Angus Johnston Basil S Markesinis, The German Law of Contract: A Comparative

Treatise, ed. 2 (Oregon: Hart Publishing, 2006), pp. 63-64.
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120 Section 148 of BGB “Fixing a period for acceptance

If an offeror has determined the period of time for acceptance of an offer, the acceptance may

only take place within this period.”

121 Section 147 of BGB “Period for acceptance

(1) An offer made to a person who is present may only be accepted immediately. This also

applies to an offer made by one person to another using a telephone or another technical facility

(2) An offer to a person who is absent may accepted only until the time when the offeror may

expect to receive the answer under the ordinary circumstances.”
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122 Section 146 of BGB “Expiry of an offer

An offer expired if a refusal is made to the offeror or, if no acceptance is made to this person

in good time in accordance with sections 147 to 149”

123 Nigel Foster & Satish Sule, German Legal System and Laws, p. 384.

124 Section 150 of BGB “Late and altered acceptance
(1) The late acceptance of an offer is considered to be a new offer.

(2) An acceptance with expansions, restrictions or other alterations is deemed to be a rejection combined

with a new offer.
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134 Norbert Horn, H. K. a. H. G. L., German Private and Comercial Law: An Introduction p. 84.

135 Section 138 BGB “Legal transaction contrary to public policy; usury
(1) A legal transaction which is contrary to public policy is void.

(2) In particular, a legal transaction is void by which a person, by exploiting the predicament,
inexperience, lack of sound judgment or considerable weakness of will of another, causes himself or a third party,
in exchange for an act of performance, to be promised or granted pecuniary advantages which are clearly

disproportionate to performance”.

136 Norbert Horn, H. K. a. H. G. L., German Private and Comercial Law: An Introduction p. 86.

7 |bid., pp.85-87.
138 Section 134 of BGB “Statutory Prohibition

A legal transaction that violates a statutory prohibition is void, unless the statue leads to a

different conclusion”.
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139 Section 242 of BGB “ Performance in good faith

An obligor has a duty to perform according to the requirement of good faith, taking customary

practice into consideration”.
190 Section 138 of BGB “Legal transaction contrary to public policy; usury
(1) A legal transaction which is contrary to public policy is void.

(2) In particular, a legal transaction is void by which a person, by exploiting the predicament,
inexperience, lack of sound judgement or considerable weakness of will of another, causes himself or a third party,
in exchange for an act of performance, to be promised or granted pecuniary advantages which are clearly

disproportionate to the performance.”
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191 Section 328 of BGB “Contract for the benefit of third parties

(1) Performance to a third party may be agreed by the contract with the effect that the third
party acquired the right to demand the performance directly.

(2) In the absent of the specific provision it is to be inferred from the circumstances, in particular
from the purpose of the contract, whether the third party is to acquire the right, whether the right of third party is
to come into existence immediately or only under certain condition, and whether the power is to be reserved for

the parties to the contract to terminate or alter the right of the third party without his approval.

192 Basil S Markesinis, H. U. a. A. J., The German Law of Contract: A Comparative Treatise, p. 186.
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196 Section 329 of BGB “Interpretation rule where there is an assumption of the duty to perform

Where one party to a contract agrees to satisfy an obligee of the other party without assuming
the obligation, then in case of doubt it may not be assumed that the obligee is to acquire the right to demand

satisfaction from him directly.”

147 Basil S Markesinis, H. U. a. A. J., The German Law of Contract: A Comparative Treatise p. 198.

198 1bid, P. 187.



118

'
1% =3 o [ ! S Y oo 12

WAnTuN18TAFYYIUTINUAMIN Ladnwazd1nInatdyindyailduanaanuien

g o U A7)

[

UselovdlimemdeniidnwusluduguiioUsslovdsoyuananiausn faiuudlannaedl

]

o a a U ! ¥ U U )
’e)’]‘L!’]‘-D‘WENLiEJﬂL\‘luﬂx‘iﬂa’]’l‘ﬂ’]ﬂ‘lﬂEJ‘U’NI(H@EJ’EJ’]ﬂEJWﬂﬂﬂ{]MiI’]EJ&J’W]T] 328 Ui%ll’]aﬂ{]‘ﬁﬂ’]EJLLWQ

Wwosiu'®

- FysyrnanunsavindulsenerunaivaShineuayns

vasau Tanunsanlavidgardulsmeviatiioshvineiviasnisiiulievesyns aenis

< 1

UURn13snwImenisunnddnioqarluied winuasiveiianaiauisusznisinduly

seinmsguandinsufiinisveawnnd avwuldiinisidygdanandldnatusening

WhsunsSnwkazgluinsmdainsujinnisvesunmd mnudiinduseninanunsnves

Yalaa v o

dhsumssnuiulsmeiuna fafuagiuldiaeldlaiinduiusl nonseiulsmetunaud
Usznsla mnudanelingransunsvesUszimaeesuimaldusulfifioliiuisaunsa
flosadlilnonsslaodrandnmsdyaiiievselovideynnanisuen sudulunuuuad
finnnwimaginwesUssimmeesuiluaiiiisnisdesnsiiyaraduindny aiulsmenua
Jiovinsinuiyananisuen asilaauddydd Sausaivediaelduine
lssngruiavesunIngrdedimiunisinwieinisisalavesunsau AMininwidengdla

a =% aay o ¢ ! = & v ] VY MYyad YiI aay o o
@ﬁ‘U’]EJ@\?UG]ﬁNWUSi%W’J’NL!Wi"?NLTJ‘U%TJ'JEJ'J']LL@JEJJU'JUQSIMI@LUUNﬂ@UWaMWUﬁﬂcUiﬁ\?WE’J’]U']a

U

1PURTs MnuARYL ATTUIENINTAILITAIAUAUNTINAITURSLTIN T UIaLNDE NS UNIT

o v 1 o w

Snwgiae egelsiaudyadinanidaissddydudunisnssinisiieUsslevives
yARaneuendyy Avduaidiiedeaunsadslsylevdnnyadyayividuienuliuag

[ Y
Y v A

Wosluwuvesnuedldvisiifulumundnngruneuianns 328 Uszananguunewnseesiu

'
o =

BalunirdunisindgygrsnemerviainseyiuiieUsslesiseyanantsuanliiisandu

o

o [y

nssndausayhdyafulsameIuaiiesnwunsinty mnusaseuaguludinsalausme

A7)

o -

wiulunsiivasadvindy g iiisuselevivaanssennusiswiunu ! uanluanndludite s

[}
'
L3 [ al

AUreduludsulselovianyadyyiannsafiesiesanudemeniintuainnsliug i@

Y

Audeyeyuadiu ynnisvseandidiaunsadisandulandiiiontsiiesiesdmsunisiaey

199 BAG NJW 1967, 173.
150 BGHZ 89, 263.

151 BGHZ 2, 94.



119

AUeB9lATUAINTINTEULEINIINTS N NRANA T UME Bnade >

o

< [ Y]
azLrulady g

~ ¢ L B ¢ Yo ¢
Weuszlenivesypranisusnliifiesusfuasosssleriyananieuenisulssleyidvingy

@ o

mnuAluenanuadyyivelssleviseuananisuenidfuasosselevivesudyan
Auegie lnenisAuaseszdulsenmislageudulumudamasiduwsaznsdl

(Y a a

- dyyfeafiutydkudiniiyananisuaniduidivag

]
o [ 1

Jeyd dayeyn aﬂfcmLﬁué’zycmfwm%uzy%ﬁumLﬁauﬂﬂamauaﬂ%aLfﬁJué’ﬂwmzé’ﬁymﬁ Tu
‘UizLﬁu{]zymﬁLﬁmﬁunwstéfwé’ﬂﬂ;]MmsJﬁaquwuawﬁsmﬁé’aﬂqwﬁau%ﬁmsﬂizmﬂﬁaﬁﬂ%
The Contract (Right of Third Parties) Act 1999 nnuadayy1Afidnsuedinaialdily
UszinulgmaelsndnnguunedygivesUssinaeesuiduadsznisle ' Tasdifiegedn
finnufiReadedudosting Tanuddseluid® dwedentdaduiusanladedin

a

aadlaTun 13 Jwaw 1962 luvaeillaniengdul laedlusanannenludignanivsauvesny

(%
o

9 1 Tu 3 FeduaglundduaziButhvedand uenluanmsnwdusanasquanitusandslava

o a

Taudkuenly 2 Ta¥ Fadudadnlavihduluuuvedand mnuastasluadlaiidydtu

AnTt 2 Wegluaunseunsasveiny TupRdnaniussduiiesdestundndugiie
Uselemivasyananisuannielduntnydfuins 328 Ussananguunsuasestudal T
Tunsaifimsvhdyaidatatuihnssriadmsanuassunasifunsidualudnunee
Usglevtisonarudaduyananeuengouvilimanufaiuyaaanisusniiansiledeaden

UIURUAINANIALATIROTUIANT

pglsAnmudeifinnsiunngdemaintnydtudindangn
famsagluanunseuresvetdnusanlurmzisunaIung wazdslunindudrusandslals
venvanuvesnudalulandlueiiisuiiauuszasdagliduhnludydsinarduvesdand
FohuddeunduitlinivouindulutadfndniidnuasidwsanUsyasiaroninaiuves
muimagagﬁmawé’ﬂé’@ﬁmﬁdamaﬁi@qﬂﬂamﬂuaﬂw%mﬂL%M%’Wﬁ?ﬁUﬂWIéfﬂ@@i@ﬂ Falu
ﬂﬁéfﬂﬂa"nmaié’ﬁmﬁmwﬁﬂmqa%ﬁaﬁumﬁ’m%ﬁumﬂs?fﬂmEJUﬂaLLﬁ’JfJ’ﬁg%féuN'msJauagﬂumm

ATEUATEIRIMELaraINtaass e ililivenisulssleviinduludyddmanlalin

152 Basil S Markesinis, H. U. a. A. J., The German Law of Contract: A Comparative Treatise, p. 189.

133 Ibid., p.190.

15% BGHZ 46, 198.



120

=

ieUsglevivessulselevudaluyananieusn Feaindeinaaseianavinlinddaiad

o A (% A

AdalidsdruinAunduludemaaiufioAumdenaasuniuiy lneiusyiiudiAgae 191

= = L4 a v Ao 1 Y = I & v 1
nsandlanurnazenUszlevianntudinludyaninanlviunaiuvesnudadulannsuiu

nsnsevhdannedselevidieunnaniguandyayInunanngvaneuing 331 Ussuoa
ngvnewnseesiulurusngaelavidygiusuinsvseld lngmananuinaienginisel

YoMl Ty ddurindusuiaistuuuvemaiudaiuyaranisuendunsaigmeled

=3

wansianuilngliaeied@nslunisdnnisUadRudn MsnRuTTRUAN naenauded

a | v A a a = i =% & a a A v
F’NL“WaQQQIUUEQGUNUN’]ﬂIUGIngVWIUQQLLﬂﬂ’Jr]anEJ"?NLﬂuaﬂmmuﬂLﬁ]@qu]T\]SNQ‘UGLVLLﬂ

4

wauaveInu undinindesn1stiiulutydtudindnaneniduremigimdug a1n
WaNaUIENIsTNAUAIaIfnduInwsAnliLannanutanUsslesineladyyidudin

Yo v a N = ! A o AN oAy ¢
Wiffuypranisuenlaeviufineufinuasiawnaiuny vsednnsaniaferdusansnusyloy

soyaranisuenlunamu (Jurn) lnenislataydluwiuyanady suduldauniswans
AUINElAnSNNYUUIENINIT 331 Wislssanangruelnseasiu’> lnanannisdyayn

Wevselevisaynnanisuengeuneyselerilunsanduasluiulannuinnid

- dyervudeglagansiineadasiunisliuinisvasiouny

a

ﬂ']ﬁ‘VIENL‘VIEJ’J LﬂUﬂii]JﬂiajﬁLﬁ@‘ﬁuLﬁUUigﬁTWﬁUﬁiﬂﬁ]ﬂ"ﬁW@ﬂLVIEJ'NNUTt‘W]W]Uﬂ’]iV]ENLV]EJ’J&J

)

QJd U

nihaudygnsvissigiuilnvisangdmiunisianmuinsvieaiien Ingludiunilaves

[

Foyadunisvendiessiinanfensiiviendunisvesdiendidyaifuaienistuiie
FamitdsdmiuinvieafisdldSaanunevateniesineg sgaslsinuuisnansveaiieon
sananfiladaaruzidusunulunisnseyinisuwnuatenistulunissmiiednslagans
mﬂLwiawmiﬁuﬁwmﬁwﬁﬁ'ﬂuLﬁaaﬁuiué’ﬂwmzLéﬁWquwﬁﬂLLaﬂﬁU%ﬁwﬁmm'ﬁViaqLﬁm
sentnslaeanslifutnvesiinnudyaivesny Jainveniienlddidoerdnslaenssain

ﬂﬂiawﬂﬂiﬁumamim%“w'%msﬁfuq dlofiansandednvarDaduRusiniatusewinsane
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(1) If the performance for the third party is to occur after the death of the person to whom it
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party may only be cancelled or modified if the power to do so was reserved.”
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159 Section 332 Of BGB “Modification by disposition mortis causa in case of reservation

If the promisee reserves the power to place another in the place of the third party designated

in the contract, then in case of doubt this may also be accomplished in a disposition mortis causa.”
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