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# # 5785982334 : MAJOR LAWS

KEYWORDS: COMMERCIAL COLLATERAL / SECURITY / MOVABLE PROPERTY
NAWIN MANSAI: THE PROBLEMS OF THE RIGHTS OF PERSON INVOLVED IN COMMERCIAL COLLATERAL: A STUDY
OF MOVABLE PROPERTIES ACCORDING TO SECTION 8(3) OF COMMERCIAL COLLATERAL ACT B.E. 2558. ADVISOR:
PROF. SANUNKORN SOTTHIBANDHU, Dr.Jur, 224 pp.

Movable property as set out in the Commercial Collateral Act B.E. 2558 (“Act”) as new collateral may lead to
problems on application and interpretation on right of the relevant parties involving movable property as collateral, problems
between Collateral Acquirer and the Collateral Provider as well as problems among Collateral Acquirer, Collateral Provider

and third party due to unclear provisions and lack of specific provisions.

This thesis evaluated an analyzed selected foreign laws and model laws governing immovable property as
collateral without de facto delivery thereof to creditors, namely floating charge under English laws, secured transactions under
Article 9 of the Uniform Commercial Code of U.S.A., EBRD’s Model Law on Secured Transaction, and UNCITRAL Legislative
Guide on Secured Transaction. Based on the research findings, it was discovered that the right of Collateral Acquirer should
be regarded as ‘real right for debt collateral’ for the reason that it adheres and follows such collateral known as ‘right to
follow the collateral’. It was further found that there is legal problem on some property in which the right of Collateral
Acquirer can cover which is close to ‘proceeds’ set out in selected foreign laws under this thesis. In this connection, there are
legal problems as to the scope and source of such property as well as problems incurred arising out of cash proceeds and
instrument. As to the issue whereby the Collateral Provider commingled its original collateral with other movable property
thereby creating new product, legal problems may arise whether the right of the Collateral Acquirer shall cover such newly
created collateral. Under the above Act, such new right shall not cover newly created product (collateral), which differs from
the selected foreign laws that such right can cover it. It is further remarked that as for limitation of right for utilization and
disposal of collateral, it should be regarded as ‘personal right’ binding the collateral contractual parties. As for movable
property transferee, from whom such movable property is transferred, such movable property is free from collateral, whereby
there are three similar tests set out in the selected foreign laws defined as movable property free from collateral, namely
Collateral Acquirer’s consent test, ordinary course of business test, and protection of the good faith third party (transferee)
with remuneration test. The researcher found that under Thai law as now stands, it lacks clear provisions related to the
aforementioned tests and has a question on rules for evaluation of transferee’s good faith. As for the lessee’s right over the
movable property as collateral, the researcher discovered that under some selected foreign laws, it extends to protect the
lessee to enjoy the utilization of the leased movable property arising from collateral foreclosure, but Thai law lacks that
provision. The final research findings involved commingling of the collateral with movable property of the other person, thus
becoming the component part or inseparable part. If the third party is the owner of the principal property, the right of the
Collateral Acquirer does not cover the property that are component part, but covers the money that the third party shall

reimburse as property fee to the Collateral Provider.

It is submitted that to solve the abovementioned problems, clear definition of some property in which the right
of Collateral Acquirer can cover should be set out, alternative methods such as tracking cash proceeds method be proposed
in place of cash proceeds and instrument registration, Article 32 of the Act should be redefined in terms of evaluation rules
on good faith movable property transferee, protection of lessee over the movable property at the time of collateral
foreclosure should be introduced to the Act, suggested guide application and interpretation on commingling of the collateral
with movable property of the other person, thus becoming the component part or inseparable part should be proposed. If
the above suggestions can be taken into account, it would entail to clear application of such law which would benefit
commerce and trading at large as well as bringing about justice and fairness to all contractual parties and third party.

Field of Study: Laws Student's Signature ______ ...

Academic Year: 2016 Advisor's Signature
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%% Ibid., pp. 525-526.
5% Ibid., p. 526.
% Royston M. Goode and Louise Gullifer, Goode on Legal Problems of Credit and Security, 4th ed., p. 133.
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7 Ibid., pp. 44-45
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% Ibid., pp. 45-46.

 |bid., p. 48.
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62 Royston M. Goode and Louise Gullifer, Goode on Legal Problems of Credit and Security, 4th ed., p. 22.
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Commercial Code Article 9 ¥asUssinAansgaLusni®

3.3.1 A37uJuN1989 Uniform Commercial Code wazaa uAaiugIuiiaaiu

msindasunsndluldunanuszaunield Uniform Commercial Code Article 9

Uniform Commercial Code fifegein “UCC” ifunguaneusiuuuiidayiniy
1a8AI113919521 319 National Conference of Commissioners on Uniform State law
uaz The American Law Institute Safiussdnsionsuresuszimaanigoninn lasfinmg
winefgihlrngneiifeadesiussnssusumduduemadsing luuszimaanigolin
finnuduonaw lngliuadgineg tduwuamaiidmualilu ucC Widsanguaneneluves
AU 39 UCC atuisuusndnviudaiaialud 1951 Tnsuassimudaindoidunaigusniing,

noeneluTunIuLLIMINe UCCE

dunsuludinvaansihdunsunindudundnuseiunistsenilegly UCC

Article 9 fi¥ag031 “Secured Transactions” Fe@1u15aurdan1sunsnda1eq undu

nanuUsgniulaegreninewig mlmawmilasuanslunsnuseiu (Security interest)®

 Ibid., p. 42.
“a9819dsuntyglAveg Uniform Commercial Code Tudnendnusiand Juvasfiniain

https://www.law.cornell.edu/ucc

% The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform
Commercial Code 2005 Edition Official Text and Comments (Philadelphia: Thomson west, 2005), p. 20.
% UCC § 1-201 (b) (35)

"Security interest" means an interest in personal property or fixtures which secures payment or
performance of an obligation. "Security interest" includes any interest of a consignor and a buyer of accounts,
chattel paper, a payment intangible, or a promissory note in a transaction that is subject to Article 9. "Security
interest" does not include the special property interest of a buyer of goods on identification of those goods to a
contract for sale under Section 2-505, the right of a seller or lessor of goods under Article 2 or 2A to retain or
acquire possession of the goods is not a "security interest”, but a seller or lessor may also acquire a "security interest”
by complying with Article 9. The retention or reservation of title by a seller of goods notwithstanding shipment or
delivery to the buyer under Section 2-401 is limited in effect to a reservation of a "security interest." Whether a

transaction in the form of a lease creates a "security interest" is determined pursuant to Section 1-203.


https://www.law.cornell.edu/ucc
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6" Douglas J. Whaley and Stephen M. Mcjohn, Problems and Materials on Secured Transactions, 8th ed.

(New York Aspen Publishers, 2010), pp. 41-42.
% Ibid., p. 42.



94

\Ann1sAngn (Attachment) Aunswdduvesdlindnyseiunazinaldduglinanyseiula®

Y

£% £%
v =]

) ~ & o va a Y] ) P K a & = '
Junaun 2 Wunisirlianslundnyseduvendmmiinausysal Sendunouildn
“Perfection” FaeNNIITULAAIT

v o

Juaaulsn n1sas1e@anslunanuseiulniinalydunlvnanuseiu UCC

Y

Article 9 119151 9-203 (0) leifmuangunawiiiugiuld 3 Ysznis fe

[

1.dSunanuseiu (Secured Party) din1slvidenauuny

ey

(consideration)

a ] & [ [ a4 o

2. glivanuseiuldnsmiledmsunsndnlundnusedunied

o a a a v fa A & [y [y v % K vo [y [
muwmﬂauawmmmwsawLﬂwaﬂﬂizﬂﬂmmmeurzgswaﬂﬂigﬂu

3. glindnUseiulasusesninugneies (authenticated) vesdeyay

nanuseiu Georavilaenisasunuludygndnuseiunielagldisnididnnseindduy

a a [

wSeuedurgsivazdunvremsnddunilundnuseiu wazuinandlunanuseiu (Security

= a

interest) aseulufiwiiliinvzgninizdosinisseyianeazidenvesnauinieites

3

dnsunisasurenswdaumdundnusziu UCC Article 9 1a214

naninaaiiluliinazdesiinisesulrusd1uieane lasei1vasulrenswdaduidunis

[ fa

ANIELA12A YIeRrsTUNINgaUludnwusauwmnauna " F9819n15N1SEUNANYIRANNE

9

i ludnuageesensnsngau, nuiavdveaminddy, sllavemindaunuilalvmiey

9 ea o

% fifodunn fo uenvnasiinaldduglindnuseiuuds denalnalidudiulounsndaundundnysziu Waag
SwazBualuinde 3.2.2.1
UCC § 9-203 ()
Except as otherwise provided in subsections (c) through (i), a security interest is enforceable
against the debtor and third parties with respect to the collateral only if :
(1) value has been given;
(2) the debtor has rights in the collateral or the power to transfer rights in the collateral to a
secured party; and
(3) one of the following conditions is met:
(A) the debtor has authenticated a security agreement that provides a description of
the collateral and, if the security interest covers timber to be cut, a description of the land concerned;...
"UCC § 9-108 (a)
Except as otherwise provided in subsections (c), (d), and (e), a description of personal or real

property is sufficient, whether or not it is specific, if it reasonably identifies what is described.
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2UCC § 9-108 (b)
Except as otherwise provided in subsection (d), a description of collateral reasonably identifies
the collateral if it identifies the collateral by:
(1) specific listing;
(2) category;,
(3) except as otherwise provided in subsection (e), a type of collateral defined in [the Uniform
Commercial Code];
(4) quantity;
(5) computational or allocational formula or procedure; or
(6) except as otherwise provided in subsection (c), any other method, if the identity of the
collateral is objectively determinable.
3 UCC § 9-108 (e) (2)
A description only by type of collateral defined in [the Uniform Commercial Code] is an
insufficient description of
(2) in a consumer transaction, consumer goods, a security entitlement, a securities
account, or a commodity account.
UCC §9-108 ()
A description of collateral as "all the debtor's assets" or "all the debtor's personal property" or
using words of similar import does not reasonably identify the collateral.
> UCC § 9-203 (a)
A security interest attaches to collateral when it becomes enforceable against the debtor with

respect to the collateral, unless an agreement expressly postpones the time of attachment.
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nguunetieItesfunilsdedifgyuansdniuug waldaiu1saldisn198u Financing

76 UCC § 9-502 (a)
Subject to subsection (b), a financing statement is sufficient only if it:
(1) provides the name of the debtor;
(2)provides the name of the secured party or a representative of the secured party;
and
(3) indicates the collateral covered by the financing statement.
T UCC § 9-504
A financing statement sufficiently indicates the collateral that it covers if the financing statement
provides:
(1) a description of the collateral pursuant to Section 9-108; or
(2) an indication that the financing statement covers all assets or all personal
property.
8 Douglas J. Whaley and Stephen M. Mcjohn, Problems and Materials on Secured Transactions, 8th ed.,

pp. 54-55.
" Ibid., p. 68.



971

7 a o ¢ <X a

Statement ag1ansmaInIsuns e Ul ® Tnenlunalrsziivualuinisiuinanslu

= a a 1 a

nanuseiulilundededAyuansdnd egrelsimundninueiisesduy tneadudnsly

o

nanUseiu LU A5inda (Attachment) AsATMuUAGIRUENSYBIYAAAAIIY MtReIT0q

wanUseiu wsemsiatn dadesegnelindninadives UCC Article 9%
3.3.3 navasayy ANy

3.3.3.1 nannenguunesilafinisinuiiesnelouvse i mindaunilu
nanuseny

[y

UCC Article 9 Taaunansnagivnbuiienfunavesdvanysenu

T o

Mluninsn 9-201 (18) 8 na1nde andlundanusenu (Security interest) finaveaulylu

[

a
senIngdyyrnudenivunvesdygydnuseiu wasaiuisaldduidensndduindy

o

va

wanUsziunazidwlduld Vuudasdiuntyafvesnguunsimual iduseg1sdu Fengunuei
- e e v 4 3 » .83
ludana1il T dehanslundnuseiursiinausysaludmviol

Tunsdlndlimdnusziudming 91e leunsndduiidundnussiuly
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Y

8 yCC § 9-311 (a)
Except as otherwise provided in subsection (d), the filing of a financing statement is not
necessary or effective to perfect a security interest in property subject to:

(1) a statute, regulation, or treaty of the United States whose requirements for a
security interest's obtaining priority over the rights of a lien creditor with respect to the property preempt Section
9-310(@a);

(2) [list any statute covering automobiles, trailers, mobile homes, boats, farm tractors,
or the like, which provides for a security interest to be indicated on a certificate of title as a condition or result of
perfection, and any non-Uniform Commercial Code central filing statute]; or

(3) a statute of another jurisdiction which provides for a security interest to be
indicated on a certificate of title as a condition or result of the security interest's obtaining priority over the rights
of a lien creditor with respect to the property.

81 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9 (Durham, N.C: Carolina Academic
Press, 2009), pp. 111-112.
8 CC § 9-201 (a)

Except as otherwise provided in [the Uniform Commercial Code], a security agreement is
effective according to its terms between the parties, against purchasers of the collateral, and against creditors.
8 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, p.142.

84 uCC § 9-315 (a) (1)
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Except as otherwise provided in this article and in Section 2-403(2):

(1) a security interest or agricultural lien continues in collateral notwithstanding sale, lease,
license, exchange, or other disposition thereof unless the secured party authorized the disposition free of the
security interest or agricultural lien; and ...

8 UCC § 9-317 (b)

Except as otherwise provided in subsection (e), a buyer, other than a secured party, of tangible
chattel paper, documents, goods, instruments, or a certificated security takes free of a security interest or
agricultural lien if the buyer gives value and receives delivery of the collateral without knowledge of the security
interest or agricultural lien and before it is perfected.

8 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, p. 142.

87 UCC § 9-317 ()

Except as otherwise provided in subsection (e), a lessee of goods takes free of a security interest
or agricultural lien if the lessee gives value and receives delivery of the collateral without knowledge of the security

interest or agricultural lien and before it is perfected.
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8 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 142-143.
¥ UCC § 9-315 (a) (1)

Except as otherwise provided in this article and in Section 2-403(2):

(1) a security interest or agricultural lien continues in collateral notwithstanding sale, lease,
license, exchange, or other disposition thereof unless the secured party authorized the disposition free of the
security interest or agricultural lien; and ...

% The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, pp. 1033-1034.
1 UCC § 9-320 (a)

Except as otherwise provided in subsection (e), a buyer in ordinary course of business, other
than a person buying farm Products from a person engaged in farming operations, takes free of a security interest

created by the buyer's seller, even if the security interest is perfected and the buyer knows of its existence.
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°2 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 157-160.
> UCC § 1-201 (b) (9)

"Buyer in ordinary course of business" means a person that buys goods in good faith, without
knowledge that the sale violates the rights of another person in the goods, and in the ordinary course from a
person, other than a pawnbroker, in the business of selling goods of that kind. A person buys goods in the ordinary
course if the sale to the person comports with the usual or customary practices in the kind of business in which
the seller is engaged or with the seller's own usual or customary practices. A person that sells oil, gas, or other
minerals at the wellhead or minehead is a person in the business of selling goods of that kind. A buyer in ordinary
course of business may buy for cash, by exchange of other property, or on secured or unsecured credit, and may
acquire goods or documents of title under a preexisting contract for sale. Only a buyer that takes possession of the
goods or has a right to recover the goods from the seller under Article 2 may be a buyer in ordinary course of
business. "Buyer in ordinary course of business" does not include a person that acquires goods in a transfer in bulk

or as security for or in total or partial satisfaction of a money debt.
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° Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 159-160.

% The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, p.1047.
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% |bid., p. 1047
" bid., p. 1047.
% UCC § 9-102 (a) (23)
"Consumer goods" means goods that are used or bought for use primarily for personal, family,

or household purposes.

% Douglas J. Whaley, Gilbert Law Summaries on Secured Transactions, 12th ed. (Chicago: Thomson/BarBri
Group, 2006), pp. 14-15.
190 ycc § 9-320 (b)

Except as otherwise provided in subsection (e), a buyer of goods from a person who used or
bought the goods for use primarily for personal, family, or household purposes takes free of a security interest,
even if perfected, if the buyer buys:

(1) without knowledge of the security interest;

(2) for value;
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(3) primarily for the buyer's personal, family, or household purposes; and
(4) before the filing of a financing statement covering the goods.
10 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 160-161.
192 |bid., pp. 160-161.
1% ycc § 9-321 (o)

A lessee in ordinary course of business takes its leasehold interest free of a security interest in
the goods created by the lessor, even if the security interest is perfected and the lessee knows of its existence.

104 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, p.161-162.
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105 The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, p. 1042.
106 ycc § 9-203 ()

The attachment of a security interest in collateral gives the secured party the rights to proceeds

provided by Section 9-315 and is also attachment of a security interest in a supporting obligation for the collateral.
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107 UCC § 9-102 (a) (64)
"Proceeds", except as used in Section 9-609(b), means the following property:

(A) whatever is acquired upon the sale, lease, license, exchange, or other disposition
of collateral;

(B) whatever is collected on, or distributed on account of, collateral;

(Q) rights arising out of collateral;

(D) to the extent of the value of collateral, claims arising out of the loss,
nonconformity, or interference with the use of, defects or infringement of rights in, or damage to, the collateral; or

(E) to the extent of the value of collateral and to the extent payable to the debtor
or the secured party, insurance payable by reason of the loss or nonconformity of, defects or infringement of rights
in, or damage to, the collateral.

108 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, p. 56.
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19 UCC § 9-315 (a) (2)
Except as otherwise provided in this article and in Section 2-403 (2):
(2) a security interest attaches to any identifiable proceeds of collateral.

110 The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, p. 961.
" UCC § 9-315 (b) (2)

Proceeds that are commingled with other property are identifiable proceeds:

(2) if the proceeds are not goods, to the extent that the secured party identifies the proceeds
by a method of tracing, including application of equitable principles, that is permitted under law other than this
article with respect to commingled property of the type involved.

112 The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, p. 1034.
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3 william Stoddard, "Tracing Principles in Revised Article 9 9-315(B)(2): A Matter of Careless Drafting, or
an Invitation to Creative Lawyering," Nevada Law Journal 135, 3 (Fall 2002): 135-166.
14 UCC § 9-315 (o)

A security interest in proceeds is a perfected security interest if the security interest in the

original collateral was perfected.
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M2 UCC § 9-315 (d)
A perfected security interest in proceeds becomes unperfected on the 21st day after the
security interest attaches to the proceeds unless:
(1) the following conditions are satisfied:
(A) a filed financing statement covers the original collateral,
(B) the proceeds are collateral in which a security interest may be perfected by filing
in the office in which the financing statement has been filed; and
(C) the proceeds are not acquired with cash proceeds;
(2) the proceeds are identifiable cash proceeds; or
(3) the security interest in the proceeds is perfected other than under subsection (c) when the
security interest attaches to the proceeds or within 20 days thereafter.
16 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 133-136.
17 UCC § 9-102 (9)

"Cash proceeds" means proceeds that are money, checks, deposit accounts, or the like.

18 UCC § 9-332
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(a) A transferee of money takes the money free of a security interest unless the transferee acts
in collusion with the debtor in violating the rights of the secured party.

(b) A transferee of funds from a deposit account takes the funds free of a security interest in
the deposit account unless the transferee acts in collusion with the debtor in violating the rights of the secured
party.

% Douglas J. Whaley, Gilbert Law Summaries on Secured Transactions, 12th ed., p. 160.

120 .2, v o a o e o § val o A . . | o a o eaa =
mm‘uaﬁmsmﬁw&mim'm'ﬁawﬂmwausgm%amsau ﬂnancmg statement YU SMITUNINENUNSLUYU
a ' ) U
NiAwn199) LWuau
121 The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, pp. 1034-1035.

122 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, p. 134.
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123 The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, pp. 1034-1035.
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124 UCC § 9-336 (a)
In this section, "commingled goods" means goods that are physically united with other goods
in such a manner that their identity is lost in a Product or Mass.
125 The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform
Commercial Code 2005 Edition Official Text and Comments, pp. 1094-1095.
1% UCC § 9-336 (o)

If collateral becomes commingled goods, a security interest attaches to the Product or Mass
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27 UCC § 9-336 (d)
If a security interest in collateral is perfected before the collateral becomes commingled goods,
the security interest that attaches to the Product or Mass under subsection (c) is perfected.
128 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 208-209.
% UCC § 9-336 () (2)

If more than one security interest is perfected under subsection (d), the security interests rank
equally in proportion to the value of the collateral at the time it became commingled goods.
130 yCC § 9-102 (a) (42)
"Fixtures" means goods that have become so related to particular real property that an interest

in them arises under real property law.
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3! Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 208-209.
132 JCC § 9-334 ()

In cases not governed by subsections (d) through (h), a security interest in fixtures is subordinate
to a conflicting interest of an encumbrancer or owner of the related real property other than the debtor.
133 UCC § 9-334 (e) (2)
A perfected security interest in fixtures has priority over a conflicting interest of an
encumbrancer or owner of the real property if:
(2) before the goods become fixtures, the security interest is perfected by any method
permitted by this article and the fixtures are readily removable:
(A) factory or office machines;
(B) equipment that is not primarily used or leased for use in the operation
of the real property; or

(Q) replacements of domestic appliances that are consumer goods;

134 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 201-202.
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135 UCC § 9-102 (a) (1)
"Accession" means goods that are physically united with other goods in such a manner that the
identity of the original goods is not lost.

136 The American Law Institute and National Conference of Commissioners on Uniform State Law, Uniform

Commercial Code 2005 Edition Official Text and Comments, pp. 1092-1093.
BT UCC § 9-335 (a)
A security interest may be created in an accession and continues in collateral that becomes an
accession.
%8 UCC § 9-335 (b)
If a security interest is perfected when the collateral becomes an accession, the security interest
remains perfected in the collateral.

139 Richard H. Nowka, Mastering Secured Transactions : Ucc Article 9, pp. 206-208.




115

[ [y v

ANULFUIEAIY WU HSUNANUTLAUDILA DI AN AU AUNANULALINVDINTNE FUDUT

Y

T9%uPNUESTIEINAITRENNSNEFUAIY Accession 88017 wikisIuEIA LA e RDIUI9

Usgloylingzlaill Accession agsialy™®

3.4 nsidwmnsanindluilunany seiulaglidewaunisasauasasmunguanesainuy

vassuIATNan sHuuaziauinaglsy U A.A.1994

3.4.1 MuuazwulAanugIufgatunsmsidmnsunsndundunanysziulag

lajeiauaumsmaummmungwmmm’wuwaa EBRD

suratsiientsiuruasauigiiniaglsy (The European Bank for
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SudasilasenisnguanegsnssandnuseAudulul a.e1992 Tnslassnisfenand
TnquszasAlunmsdnvingmanewsivuuludesgnssumnanusziu 38191 “Model Law on
Secured Transactions 1994” ( “nguangusiuuuvas EBRD”) tilelddmiuiduuumnialy
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10°UCC § 9-335 (f)

A secured party that removes an accession from other goods under subsection (e) shall
promptly reimburse any holder of a security interest or other lien on, or owner of, the whole or of the other goods,
other than the debtor, for the cost of repair of any physical injury to the whole or the other goods. The secured
party need not reimburse the holder or owner for any diminution in value of the whole or the other goods caused
by the absence of the accession removed or by any necessity for replacing it. A person entitled to reimbursement
may refuse permission to remove until the secured party gives adequate assurance for the performance of the
obligation to reimburse.

! The European Bank for Reconstruction and Development, Secured Transactions [Online] 29 August

2016. Available from http://www.ebrd.com/what-we-do/legal-reform/access-to-finance/transactions.html.
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192 Jan-Hendrik Rover, "Ebrd's Model Law on Secured Transactions and Its Implications for an Uncitral
Model Law on Secured Transactions," Uniform Law Review 15, 2 (2010): 479-506.
193 |bid.

199 EBRD Model Law on Secured Transactions Article 6.2, 6.2.1 and 6.2.2
6.2 A registered charge is created by
6.2.1 the chargor and the chargeholder entering into a charging instrument pursuant
to Article 7; and

6.2.2 registration of the charge pursuant to Article 8
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195 EBRD Model Law on Secured Transactions Article 7.3.1
7.3.1 identification of the chargor, the person owing the secured debt (if not the chargor) and
the chargeholder; and
196 EBRD Model Law on Secured Transactions Article 7.3.2
7.3.2 specific or general identification of the secured debt; and
197 EBRD Model Law on Secured Transactions Article 7.3.4
7.3.4 specific or general identification of the charged property; and

198 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a

Commentary (London: European Bank for Reconstruction and Development, 2004), pp. 4-5.
1“9 EBRD Model Law on Secured Transactions Article 7.4
7.4 A charge is not valid unless the charging instrument contains a statement that the purpose

of the document is to create a charge or such purpose is implied from the instrument.
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150 EBRD Model Law on Secured Transactions Article 7.3.6
7.3.6 the date of the charging instrument being the date of signature by or on behalf of the
chargor.
151 EBRD Model Law on Secured Transactions Article 7.3.5
7.3.5 signatures by or on behalf of
7.3.5.1 the chargor; and
7.3.5.2 the chargeholder;
152 EBRD Model Law on Secured Transactions Article 15.1
15.1 The chargor and the chargeholder are free to determine the rights and obligations of each
of them except as otherwise provided by law.
153 EBRD Model Law on Secured Transactions Article 15.3
15.3 The chargor has, except in the case of a possessory charge and unless otherwise agreed,
the right
15.3.1 to make use of or apply the charged property including to combine the
charged property with any other thing or right, to apply the charged property in any manufacturing process and,
where the charged property has been acquired for consumption, to consume the charged property; and

15.3.2 to receive any fruits arising out of the charged property.
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154 EBRD Model Law on Secured Transactions Article 8.1
8.1 In order to obtain registration of a registered charge as referred to in Article 6.2 a registration
statement must be presented at the charges’ registry not later than 30 days after the date of the charging instrument
as defined in Article 7.3.6. If a registration statement is not presented by that date the charge is not created.
155 EBRD Model Law on Secured Transactions Article 8.4.1
8.4.1 identification of the chargor, the person owing the secured debt (if not the chargor), the
chargeholder and the charge manager (if appointed); an
156 EBRD Model Law on Secured Transactions Article 8.4.2
8.4.2 specific or general identification of the secured debt; and
157 EBRD Model Law on Secured Transactions Article 8.4.3
8.4.3 the maximum amount of the secured debt expressed in national or foreign currency or
monetary units of account or any combination of these; and
158 EBRD Model Law on Secured Transactions Article 8.4.4
8.4.4 specific or general identification of the charged property; and

159 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a

Commentary, p.10.
160 EBRD Model Law on Secured Transactions Article 8.4.6
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EBRD)164

8.4.6 signature by or on behalf of
8.4.6.1 the chargor and the charge manager (if appointed); or
8.4.6.2 in the case of a registration statement pursuant to Article 8.2, the chargeholder;
161 EBRD Model Law on Secured Transactions Article 6.7 and 6.7.1
6.7 The time at which a charge over things or rights owned by the chargor is created is
6.7.1 in the case of a registered charge, the time of registration of the charge pursuant
to Article 34.4 unless the charge was initially created as an unpaid vendor’s charge or a possessory charge in which
case it is the time of initial creation in accordance with Article 6.7.2 or 6.7.3;
162 EBRD Model Law on Secured Transactions Article 6.8
6.8 Where a registered charge is granted over things or rights not yet owned by the chargor the
charge is deemed to have been created at the time provided under Article 6.7.1

163 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a

Commentary, p. 8.

164 The European Bank for Reconstruction and Development, Publicity of Security Rights; Guiding Principles

for the Development of a Charges Registry [Online], 7 February 2017. Available from

http://www.ebrd.com/downloads/\egal/secured/pubsec.pdf.
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165 EBRD Model Law on Secured Transactions Article 21.1
21.1 Any person acquiring title to charged property will acquire subject to the charge except as

provided in Article 21.2.

166 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a
Commentary, p. 23.
167 EBRD Model Law on Secured Transactions Article 21.6
21.6 Where a person acquires title to charged property subject to a registered charge the
chargeholder may at any time register the charge against the name of such person pursuant to Article 33.1.5.
168 EBRD Model Law on Secured Transactions Article 19.2
19.2 The chargor may transfer title to items of his charged trading stock by way of sale in the

ordinary course of his trading activity.
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169 EBRD Model Law on Secured Transactions Article 19.3
19.3 The chargor may transfer title to other charged property by way of sale in the ordinary
course of his business provided that the thing or right transferred is of a kind that is habitually transferred by him
in the ordinary course of his business.

170 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a

Commentary, p. 22.
" EBRD Model Law on Secured Transactions Article 19.5 and 19.5.2

19.5 The licence to transfer title by way of sale pursuant to this Article 19 is suspended
automatically
19.5.2 upon an enforcement notice in respect of the charge being delivered pursuant
to Article 22.2 until enforcement proceedings may no longer be continued pursuant to Article 22.4.
172 EBRD Model Law on Secured Transactions Article 19.6
19.6 Any agreement between the chargor and the chargeholder restricting or terminating the

licence pursuant to this Article 19 is of effect only between the parties
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173 EBRD Model Law on Secured Transactions Article 21.2.2
21.2.2 while the licence granted pursuant to Article 19 is suspended where the transfer of title
by the chargor by way of sale if made prior to suspension would have been under the licence and where either
21.2.2.1 the purchaser does not have actual knowledge at the time of the transfer of
the existence of the charge; or
21.2.2.2 the purchaser believes in good faith at the time of the transfer that the

licence exists;
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7% EBRD Model Law on Secured Transactions Article 20.1
20.1 The chargeholder may, except in the case of a possessory charge, grant the chargor a
contractual licence to transfer title to the charged property free from the charge in addition to the licence granted
pursuant to Article 19.
175 EBRD Model Law on Secured Transactions Article 20.2
20.2 In any contractual licence granted pursuant to Article 20.1 the charged property may be
identified specifically or generally and the licence may be granted on such terms as the chargor and chargeholder
may agree.
176 EBRD Model Law on Secured Transactions Article 20.3
20.3 The grant of a contractual licence pursuant to Article 20.1 may be included in the charging
instrument and in that event a person dealing with the chargor acquires charged
property free from the charge pursuant to Article 21.2.3 without being under an obligation to make further enquiries.
7 EBRD Model Law on Secured Transactions Article 20.4
20.4 A contractual licence granted pursuant to Article 20.1 is suspended automatically in the
events as provided in Article 19.5 and may subject to Article 20.3 be terminated at any time by the chargeholder

or in accordance with its terms.
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178 EBRD Model Law on Secured Transactions Article 21.2.4
21.2.4 while a contractual licence granted pursuant to Article 20.1 is suspended or after it is
terminated where the transfer of title by the chargor if made prior to suspension or termination would have been
under the licence and where the acquirer believes in good faith at the time of the transfer that the licence exists.
Except where a contractual licence is contained in the charging instrument the acquirer is under an obligation to

enquire of the chargeholder;
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' EBRD Model Law on Secured Transactions Article 21.2.5 and 21.4
21.2.5 where the price paid for the charged property is less than [amount] and where the
purchaser believes in good faith at the time of the transfer that no charge exists; or

21.4 For the purposes of Article 21.2.5 a purchaser believes in good faith that no charge exists

21.4.1 he does not have actual knowledge of the existence of the charge; and
21.4.2 there do not exist circumstances which should make him aware of the

existence of the charge.

180 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a
Commentary, p. 24.
181 EBRD Model Law on Secured Transactions Article 5.10
5.10 The charged property automatically extends to any rights of the chargor under any
insurance policy which covers loss or reduction in value of the charged property.

182 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a

Commentary, p. 5.
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18 |bid., pp. 5-6.
184 EBRD Model Law on Secured Transactions Article 32.1 and 32.1.4
32.1 A charge terminates if and to the extent that
32.1.4 the charged property is changed or incorporated with another thing or right in

such a manner that it ceases to exist in identifiable or separable form; or
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WaUN13ATaUATEINETALUININITIeNMINEgINTTaMEnUseiuYas UNCITRAL

AMENITUIBTNITANYTEV1UIRIIMEN)MUIENITAITENINNUTEmNA (United
Nations Commission on International Trade Law) #38 “UNCITRAL” tJussAnsuilsves
29ANTaNUszA eduwAndnviununuludunnertesiunguuiendnuseiuaute
Fulut a.e. 2000 luasauserunsen 33 Jadeunlud a.a. 2001 tadinsianannzyinuane
a .z:’g( PP 1 1 « . ” o v ! IS Y A o = v
1 6 Au Jyegadn “Security Interests” IngAZYNIUAINEITNENTINNSANYIMAT U

A Y ) ) ] = o =i v a

spuungrEnemiieItesiugInssunanyseiu deutlul a.a. 2002 AgvinuAuen 6 Ly

Javinonansiioiduiuiniwundssinenieg Tunisimuisazusuusanguuieneadu

nanUsziutulaisenin “UNCITRAL Legislative Guide on Secured Transactions (“wis2

18 The European Bank for Reconstruction and Development, Model Law on Secured Transactions and a

Commentary, p. 42.
18 EBRD Model Law on Secured Transactions Article 32.1.5
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i'NﬂgVimEJLﬁh’;ﬁ’umiﬁm%’wéﬁumaﬁmmwmLﬂwé’ﬂﬂizﬁ’u (UNCITRAL Legislative Guide
on Secured Transactions dealing with security rights in intellectual property) #3KuUIN4
Tuntrsanfdunisniangidouvesdnslundnusziu (UNCITRAL Guide on the
Implementation of a Security Rights Registry) 1{ugiu {Jmﬁ’uﬂmw‘hmﬂmsﬁ 6 8E3EWINY
nsdainnguursuiuuuluiiesginssundnuseAu (Draft Model Law on Secured

Transactions)'®’

LUINIINTTINNYNUIETINTIUNANUTEAUVRY UNCITRAL Ladnsindulaeg

'
= =

Atladaszuunguaneangaiuy M9 Civil law, Common law kagssuunguaigdus'® i

Toguszasdiiodunuimiaunuszmanieg lunisiauinguuiadiugsnssuieaiu
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A a a a P v Y v ! A Y v LY P b a a
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nanuseiu (security rights) (Aealy a8i3en security rights arinuualiluluinienissis
noUUNegINssuvanyseiuves UNCITRAL 31 “Bnslunandseiu”) aseulsdwmnsuning
19 Msdamnsunindiisuswarlifisuine souvamindduludagduuazlusuinn ' sy
sUkuUNIaAn1sATOUATR LAY lIARI0IRENITATOUATRIVBUIME FednuaeNIangvuIeY
Y93anslundnUsziunuwLINIINITIRNYMINETINTsuRanUsEiuYes UNCITRAL faidu

o a a , . . A o a v ¢ A & o ) 0 2o v v ‘34'190
NINEANS (right in rem) willodwnsunsueinadunanusziunistsenidliuaignd

187 United Nations Commission on International Trade Law, Working Group Vi [Online], 16 August 2016.
Available from http://www.uncitral.org/uncitral/en/commission/working_groups/6Security Interests.html.

188 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions (New York: United Nations Publications, 2010), p. 1.

% |bid., p. 61.

190 UNCITRAL Legislative Guide on Secured Transactions: Terminology and interpretation

“Security right” means a property right in a movable asset that is created by agreement and
secures payment or other performance of an obligation, regardless of whether the parties have denominated it as
a security right. In the context of the unitary approach to acquisition financing, the term includes both acquisition
security rights and non-acquisition security rights. In the context of the non-unitary approach to acquisition financing,
it does not include a retention-of-title or financial lease right. Although an outright transfer of a receivable does not
secure payment or other performance of an obligation, for convenience of reference the term also includes the
right of the assignee in an outright transfer of a receivable. The term does not include a personal right against a

guarantor or other person liable for the payment of the secured obligation;
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191 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, p. 24.
192 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 13
The law should provide that a security right in an asset is created by an agreement concluded
between the grantor and the secured creditor. In the case of an asset with respect to which the grantor has rights
or the power to encumber at the time of the conclusion of the agreement, the security right in that asset is created
at that time. In the case of an asset with respect to which the grantor acquires rights or the power to encumber
thereafter, the security right in that asset is created when the grantor acquires rights in the asset or the power to

encumber the asset.
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193 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 15
The law should provide that a security agreement may be oral if accompanied by the secured
creditor’s possession of the encumbered asset. Otherwise, the agreement must be concluded in or evidenced by
a writing that, by itself or in conjunction with the course of conduct between the parties, indicates the grantor’s
intent to create a security right.
198 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 14
The law should provide that a security agreement must:
(a) Reflect the intent of the parties to create a security right;
(b) Identify the secured creditor and the grantor,
(c) Describe the secured obligation;
d) Describe the encumbered assets in a manner that reasonably allows their
identification; and
(e) Indicate the maximum monetary amount for which the security right may be

enforced, if the State determines that such an indication would be helpful to facilitate subordinate lending.
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195 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, pp. 79-80.

1% |bid., pp. 238-240.

7 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 16
The law should provide that a security right may secure any type of obligation, whether present

or future, determined or determinable, conditional or unconditional, fixed or fluctuating
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199 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 32
The law should provide that a security right is effective against third parties if a notice with
respect to the security right is registered in the general security rights registry referred to in recommendations 54-
75
200 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 57
The law should provide that the following information only is required to be provided in the
notice:
(a) The identifier of the grantor, satisfying the standard provided in recommendations
58-60, and the secured creditor or its representative and their addresses;
b) A description of the asset covered by the notice, satisfying the standard provided in
recommendation 63;
(c) The duration of the registration as provided in recommendation 69; and
d) If the State determines that an indication in the notice of the maximum monetary amount
for which the security right may be enforced would be helpful in order to facilitate subordinate lending, a statement
of that maximum amount.
201 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 63
The law should provide that a description of an encumbered asset in a notice that meets the
requirements of recommendation 14, subparagraph (d) (chapter Il on the creation of a security right), is sufficient.

202 nited Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, p. 149.
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23 |bid., p.179.
2% bid., p.153.
205 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 34
The law should provide that: (a) A security right may also be made effective against third parties by one
of the following alternative methods:
(i) In movable assets, rights in which are subject to a specialized registration or title certificate
system, by registration in the specialized registry or notation on the title certificate, as provided in recommendation

38;
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206 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, p. 65.
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28 |bid., p. 66.
29 1bid., p. 66.
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210 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 30
The law should provide that a security right that has been created is effective between the
grantor and the secured creditor even if it is not effective against third parties.
21 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 29
The law should provide that a security right is effective against third parties only if it is created
and one of the methods for achieving third-party effectiveness referred to in recommendation 32, 34 or 35 has
been followed

212 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, pp. 105-106.

213 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 79
The law should provide that, if an encumbered asset is transferred, leased or licensed and a

security right in that asset is effective against third parties at the time of the transfer, lease or licence, a transferee,
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lessee or licensee takes its rights subject to the security right except as provided in recommendations 78 and 80-
82
218 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 80
The law should provide that:

(a) A security right does not continue in an encumbered asset that the grantor sells
or otherwise disposes of, if the secured creditor authorizes the sale or other disposition free of the security right;
and

(b) The rights of a lessee or licensee of an encumbered asset are not affected by a
security right if the secured creditor authorizes the grantor to lease or license the asset unaffected by the security
right.

215 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 81
The law should provide that:

(@) A buyer of a tangible asset (other than a negotiable instrument or negotiable
document) sold in the ordinary course of the seller’s business takes free of a security right in the asset, provided
that, at the time of the sale, the buyer does not have knowledge that the sale violates the rights of the secured
creditor under the security agreement;

(b) The rights of a lessee of a tangible asset (other than a negotiable instrument or
document) leased in The ordinary course of the lessor’s business are not affected by a security right in the asset,
provided that, at the time of the conclusion of the lease, the lessee does not have knowledge that the lease

violates the rights of the secured creditor under the security agreement; and...
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216 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, pp. 206-207.
2T UNCITRAL Legislative Guide on Secured Transactions: Recommendation 78
The law should provide that, if an encumbered asset is transferred, leased or licensed and, at
the time of transfer, lease or licence, a security right in that asset is effective against third parties by registration in
a specialized registry or notation on a title certificate, as provided in recommendation 38 (chapter Il on the
effectiveness of a security right against third parties), the transferee, lessee or licensee takes its rights subject to the

security right, except as provided in recommendations 80-82. However, if the security right has not been made
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effective against third parties by registration in a specialized registry or notation on a title certificate, a transferee,
lessee or licensee takes its rights free of the security right.
218 UNCITRAL Legislative Guide on Secured Transactions: Terminology and interpretation
“Proceeds” means whatever is received in respect of encumbered assets, including what is
received as a result of sale or other disposition or collection, lease or licence of an encumbered asset, proceeds
of proceeds, natural and civil fruits or revenues, dividends, distributions, insurance proceeds and claims arising from

defects in, damage to or loss of an encumbered asset
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ZPUNCITRAL Legislative Guide on Secured Transactions: Recommendations 19
The law should provide that, unless otherwise agreed by the parties to a security agreement, a
security right in an encumbered asset extends to its identifiable proceeds (including
proceeds of proceeds)

220 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, p. 86.

21 bid., p. 124.
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222 NCITRAL Legislative Guide on Secured Transactions: Recommendations 20
The law should provide that, where proceeds in the form of money or funds credited to a bank
account have been commingled with other assets of the same kind so that the proceeds are no longer identifiable,
the amount of the proceeds immediately before they were commingled is to be treated as identifiable proceeds
after commingling. However, if, at any time after commingling, the total amount of the asset is less than the amount
the proceeds, the total amount of the asset at the time that its amount is lowest plus the amount of any proceeds
later commingled with the asset is to be treated as identifiable proceeds.

225 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, p. 88.

228 UNCITRAL Legislative Guide on Secured Transactions: Recommendations 34 (b)
(b) A security right is effective against third parties automatically:
(i) In proceeds, if the security right in the original encumbered asset is effective against

third parties, as provided in recommendations 39 and 40;
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225 UNCITRAL Legislative Guide on Secured Transactions: Recommendations 39
The law should provide that, if a security right in an encumbered asset is effective against third
parties, a security right in any proceeds of the encumbered asset (including any proceeds of proceeds) is effective
against third parties automatically when the proceeds arise, provided that the proceeds are described in a generic
way in a registered notice or...
226 UNCITRAL Legislative Guide on Secured Transactions: Recommendations 39
The law should provide that, if a security right in an encumbered asset is effective against third
parties, a security right in any proceeds of the encumbered asset (including any proceeds of proceeds) is effective
against third parties automatically when the proceeds arise, provided that ... or that the proceeds consist of money,
receivables, negotiable instruments or rights to payment of funds credited to a bank account
22T UNCITRAL Legislative Guide on Secured Transactions: Recommendations 126
The law should provide that a person that obtains possession of money that is subject to a
security right takes the money free of the security right, unless that person has knowledge that the transfer violates
the rights of the secured creditor under the security agreement. This recommendation does not adversely affect

the rights under other law of holders of money.
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228 UNCITRAL Legislative Guide on Secured Transactions: Recommendations 40
The law should provide that, if the proceeds are not described in the registered notice as
provided in recommendation 39 and do not consist of money, receivables, negotiable instruments or rights to
payment of funds credited to a bank account, the security right in the proceeds continues to be effective against
third parties for [a short period of time to be specified] days after the proceeds arise. If the security right in such
proceeds is made effective against third parties by one of the methods referred to in recommendation 32 or 34
before the expiry of that time period, the security right in the proceeds continues to be effective against third

parties thereafter.
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229 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 22
The law should provide that a security right created in tangible assets before they are
commingled in a Mass or Product continues in the Mass or Product. The amount secured by a security right that
continues in the Mass or Product is limited to the value of the encumbered assets immediately before they became

part of the Mass or Product.
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230 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, pp. 88-90.
21 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 44
The law should provide that, if a security right in a tangible asset is effective against third parties
at the time when it becomes part of a Mass or Product, the security right that continues in the Mass or Product, as
provided in recommendation 22 (chapter IV on the creation of a security right), is effective against third parties
without any further action.

232 United Nations Commission on International Trade Law, United Nations Commission on International

Trade Law : Legislative Guide on Secured Transactions, pp. 131-132.
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23 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 21
The law should provide that a security right may be created in a tangible asset that is an
attachment at the time of creation of the security right or continues in a tangible asset that becomes an attachment
subsequently. A security right in an attachment to immovable property may be created under this law or under
the law governing immovable property.
2% UNCITRAL Legislative Guide on Secured Transactions: Recommendation 41
The law should provide that, if a security right in a tangible asset is effective against third parties
at the time when the asset becomes an attachment, the security right remains effective against third parties
thereafter without any further action.

25 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 41
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9

The law should provide that a security right in an attachment to a movable asset that is subject
to registration in a specialized registry or notation on a title certificate under other law may be made effective
against third parties automatically as provided in recommendation 41 or by:

(a) Registration in the specialized registry; or
(b) Notation on the title certificate.
26 UNCITRAL Legislative Guide on Secured Transactions: Recommendation 43

The law should provide that a security right in an attachment to immovable property may be
made effective against third parties automatically as provided in recommendation 41 or by registration in the
immovable property registry.

27T UNCITRAL Legislative Guide on Secured Transactions: Recommendation 166

The law should provide that a secured creditor with a security right in an attachment to a
movable asset is entitled to enforce its security right in the attachment. A creditor with higher priority is entitled to
take control of the enforcement process, as provided in recommendation 145. A creditor with lower priority may
pay off the obligation secured by the security right of the enforcing secured creditor in the attachment. The
enforcing secured creditor is liable for any damage to the movable asset caused by the act of removal other than

any diminution in its value attributable solely to the absence of the attachment.
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