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# # 5785974334 : MAJOR LAWS

KEYWORDS: GIFT / CHARGE
TAWAN KULKARNJANAWAN: Legal Problems in Gift with Charge. ADVISOR:
PROF. SANUNKORN SOTTHIBANDHU, Dr.jur, 111 pp.

This thesis focuses on problems related to definition and scope of charge
encumbered with gift including problems on applying unjust enrichment on restitution
of gift with charge. The study is conducted by analyzing and comparing relevant articles
stipulated in France Civil Code and German Civil Code with the proposes to
comprehend the definition and scope of charge encumbered with gift pursuant to Thai
Civil and Commercial Code, and also to find the most appropriate and just restitution

method applicable for gift with charge.

As a result, the definition and scope of charge encumbered with gift were not
stipulated in both France Civil Code and German Civil Code. Therefore, as well as Thai
law, definition and scope of charge encumbered with gift pursuant to French law and
German law are significantly influenced by academic research and court’s judgement.
For other relevant articles, it was found that German Civil Code and Thai Civil and
Commercial Code generally have some contents in common. However, despite mutual
restitution method of unjust enrichment, German Civil Code provides broader
protection. On the other hand, France Civil Code is quite unique especially the
restitution of gift with charge which comparable to restoration to former condition

method.

The author suggests the revision of Thai Civil and Commercial Code in four
topics. First, specify the definition of charge encumbered with gift. Second,
acknowledge legal status of gift made with material contractual term which is similar
to but not gift with charge. Third, extend the scope of unjust enrichment to cover the
deprivation of the property received. Finally, ensure the donor’s right to cancel

fraudulent act done by the donee with an intention to cause the donor damages.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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! Article 895 A will is a transaction by which a testator disposes, for the time when he is no longer alive,
of the whole or part of his property, and which he may revoke.
2 Article 894 A gift inter vivos is a transaction by which the donor divests himself now and irrevocably of

the thing donated, in favour of the donee who accepts it.



aq

3.1.1.1 AYUYINIUAIVDIE I
nshisgliifintuasigilildenauasinnsliiuy deanueinau
Q’lj v | (v c'; qg” Y 1 S ¥ 1 Yo @ U z') dy
astiazspamugluiuaNuTITIBTUTRILSU Nake Jlienauasiile §5unesessnsiedu
Wi fetu nsnseinsiaglidan Tneusiaainameunnu wwu n1sliusnisiaglu@n
A1319 gaulalynisivwdeddle Weswnglilildenauas uagdsulllassetutues’
3.1.1.2 mMshifiAnauwnuy’

Tnenanudd Jliagdaslifmunnauwn vislilasuadanouunu
Tagainnisiinedu egrelsinu nstidniilanadulaeUsiAainAineuwnuees@uLds AU
finvedesnauwnunsinegvludnwuzvaadouly (Condition) n3en1sedniiu (Charge)

| | = S & | Yaa A a £ 9 1 P ] |

2819LABENINTY TIAIMBUBLNULMAIHUD1AAINA LT RANTTUTL AR Ul TE N s m LT Lt
Uszananguuisunsliaaadnaely uadfnssusenaazdianuzludygyridamouuny
(Onerous Contract) Im&awwash@aﬂ'mauLmuiué’ﬂwmzﬁlajﬁmmLLﬁuaudwsﬁuamaa
~ | | A v v v Aa & v ' I ]
ials W Ameuununguarsesuarlinaen®in iWusy egalsinu antuganudunis
W visedaynilAmeuuwnutiuiiduiis misesnvesalunisfagsusesanuziazdafuny
nstindlansziimelunismunvuinguanetmusiiieliiAnaudus ssuwintdu Taglld
nannsiwiueumeiuwsiegtla lun1sitlademaayldisnisiussuiisuseninaganives
nindaunlvinuenldang (Outlay) NEsuardeudslunumneuLnunivug’

Usziuddgde JLiindlamrunaneuwnuvsenisyiniulaedn
e winsliiulanseiduieysslevdegdlaogrmiaungiluniends iy nslvdu
NeRtaaiuselevilanssie TmINNaITuanuIUaInawaI01anUINAINITIMAINLIA
gnadiladianulilagunannameuunulagay vilvinisgfiansananuivesdlituuienss
nsevilAennegnede Tuvinueafediu NshikienauLNUNISYINUUI B lrUINISU1eEY WU
nstanvluiuemns enadednfidmeuunuld uinsasdtainglvidianuliivensuwnunis
o =l Y a A 1 5 1 o 1 =1
YMUnsaliusns usellaeUsiaanAtnauwnutullanuisavinlalaedne wazluureansd
Hugsundladugirnunieliuinisiaensaig wu nsiiunednsliadaninisuisegieun
ATOUATIVEIGNIN Wudu

3.1.1.3 ligursaivnaauld

3 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, trans. the Louisiana State Law Institute, 11 ed.

(Paris: Librairie Generale de Drait et de Jurisprudence, 1959), p. 213.
% ibid., pp. 214-215.
5 John P. Dawson, Gifts and Promises: Continental and American Law Compared, pp. 105-106.
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¢ Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, pp. 268-269.

T Article 943 An inter vivos gift may only include the existing property of the donor; where it includes
property to come, it is void in this regard

8 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, pp. 270-271.
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° Article 944 Any inter vivos gift made subject to conditions whose performance depends on the sole
intention of the donor, is void.
10 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 274.

1 Article 945 It is likewise void where it was made under the condition of paying debts or liability other

than those which existed at the time of the gift, or which are expressed either in the instrument of g¢ift, or in a
statement which should be annexed thereto.
12 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 275.

13 Article 946 In the case where the donor has reserved to himself the freedom to dispose of an article

included in the gift, or of a fixed sum out of the property donated, if he dies without having disposed of them, the
said article or sum shall belong to the donor's heirs, notwithstanding all clauses and stipulations to the contrary.
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19 Article 949 A donor is allowed to reserve for his benefit or to dispose for the benefit of another, of the
enjoyment or the usufruct of the movable or immovable property donated.

15 Article 950 Where a gift of movable effects is made with reservation of usufruct, the donee is obliged,
at the expiry of the usufruct, to take the effects donated which are in kind, in the condition in which they are; and
he has an action against the donor or his heirs on account of the articles which do not exist, up to the amount of
the value which was given to them in the statement of appraisal.

16 Article 951 A donor may stipulate a right of reversion of the items donated, either for the case of the
predecease of the donee alone, or for the case of the predecease of the donee and of his descendants;

That right may be stipulated only for the benefit of the donor alone.

Article 952 The effect of the right of reversion is to rescind all conveyances of the immovable property
donated, and to make the property revert to the donor, free and unencumbered by any liabilities and mortgages,
except, however, the mortgage of dowry and of ante-nuptial agreements, where the other property of the donor
spouse is not sufficient and only in the case where the gift was made by the same ante-nuptial agreement from
which those rights and mortgages result.

7 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 277.

8 ibid., pp. 217-218.

12 Article 1131 An obligation without cause or with a false cause, or with an unlawful cause, may not have

any effect



a8
Tnulddnssuusznmdulaeesansawinladn vinlrdaaninwininadnwdaladluluieania
a v I3 )
e duIWIULIN

3.1.1.5 lAUITUTBIFU

=

Wesannsidulifnssuaesde fdu wonwmileainianuilives
Y v [} Yo @ & 3 vl M Y a [ =
AlLED waunsuvessuiilussduseneuresmslvinuinalilawuientu Fansuansanud
SUNULABITALI AL ITADINTEYINFBLUAN AL ULVBINTT M UanNT MINETULARS
RAUITUNEYERNE M LALans I limuLUU b {SUagfaIuanna1InNIswananunsy
YosnuslinIe n1stideaauysal isll aunies 9327 dulunisAuasesyvliddased
zduensnddunlils saonszeziaindllainisuennanianuisuluanuu Wensl
¢ v a L U o g v v YU o Y A | U o g ¥ 1
auysalua nIsuanslunindauilviazleuluduSuriuilaelidednisdwounsnddunlvue
agela® egnslsinnu faudundsinisiiuindudimszanysalduadsuliuanaann
Suluduly wiredadldvennanliglimsiufinig
3.1.2  WUUYDINITIA
AuUsTIIaNMINBLIadSaeE nshissesimutuunnmualinuuns
931 nanfe ALABINsEYRentnluais 2 Au dnmstufinneasdeaduateanwaldnes e
Tumsldeumangiuwienishinduanednualdnusiduituseninyanaiiiertosuds nn
Agazdesasunusuiy wazlinsdavigatulilunsinusnnliaiouduenaissivnis®

finzgtuaziodianiluluazuazldansadeduiuled® lnelaglidmedunnnisliiy

20 Article 933 Where the donor is of full age, acceptance must be made by him or in his name, by a
person having a power of attorney, containing authority to accept the gift made, or a general authority to accept
all gifts which have or may have been made.

That power of attorney must be executed before notaires; and an office copy of it must be annexed to
the original of the gift, or to the original of the acceptance , if made by a separate instrument.

21 Article 932 An inter vivos gift is binding upon the donor and produces effect only from the day when
it is accepted in express terms.

Acceptance may be made during the lifetime of the donor, by a subsequent and authentic instrument of
which the original shall remain; but then the gift has effect, with regard to the donor, only from the day when he
has been given notice of the instrument which establishes that acceptance.

22 Article 938 A gift duly accepted is complete by the sole consent of the parties; and ownership of the
articles donated is transferred to the donee without need of any other delivery.

% Ryhard Zimmermann, The Law of Obligations: Roman Foundation of the Civilian Tradition, p. 500.

2 Article 931 All acts containing an inter vivos sift shall be executed before notaires, in the ordinary form

of contracts; and there shall remain the original of them, on pain of annulment.
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% Article 1339 A donor may not cure by any act of confirmation the defects of a gift inter vivos, void as
to form: it must be remade in the form prescribed by law.

% Article 1340 Confirmation or ratification, or voluntary performance of a gift by the heirs or assigns of a
donor, after his death, implies that they waive their right to raise either the defects in form or any other defences.

2" Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 233,

% Article 1341 An instrument before notaires or under private signature must be executed in all matters

exceeding a sum or value fixed by decreel, even for voluntary deposits, and no proof by witness is allowed
against or beyond the contents of instruments, or as to what is alleged to have been said before, at the time of,
or after the instruments, although it is a question of a lesser sum or value.

All of which without prejudice to what is prescribed in the statutes relating to commerce.
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% Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 240.
0 ibid., p. 245.
3 ibid., p. 246.
2 ibid., p. 247.
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% ibid., pp. 248-251.
3% Article 913 Gratuitous transfers, either by inter vivos acts or by wills, may not exceed half of the
property of a disposing person, where he leaves only one child at his death; one-third, where he leaves two

children; one-fourth, where he leaves three or a greater number.
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* Article 953 An inter vivos gift may be revoked only for non-performance of the conditions under which
it was made, on account of ingratitude, and on account of unforeseen birth of children.

% Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 290.

57 Article 959 Gifts in favour of marriage may not be revoked on account of ingratitude.

38 Article 955 An inter vivos gift may be revoked on account of ingratitude only in the following cases:
1° Where the donee has made an attempt against the life of the donor;

2° Where he has been guilty of cruelty, serious offences or grievous insults against him;

3° Where he refuses maintenance to him.

* Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, pp. 291-292.
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“ibid., p. 293.

41 Article 957 A claim for revocation on account of ingratitude must be brought within the year, from the
day of the offence with which the donee is charged by the donor, or from the day when the offence could have
been known by the donor.

That revocation may not be applied for by the donor against the heirs of the donee, or by the heirs of
the donor against the donee, unless, in the latter case, the action has been initiated by the donor, or he has died
within a year after the offence.

%2 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 295.

5 Article 958 A revocation on account of ingratitude may not prejudice transfers made by a donee, or
mortgages and other real encumbrances with which he may have burdened the subject matter of the gift, provided
they all are previous to the registration of the claim for revocation at the land registry of the place of the property.

In case of revocation, the donee shall be ordered to return the value of the articles transferred, with
regard to the time of the claim, and the fruits, from the day of that claim.
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% Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, pp. 296-297.

* ibid., p. 297.

% Article 961 That revocation shall take place, although the child of the donor was conceived at the time
of the gift.

" Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, pp. 299-300.

8 ibid., p. 299.

% Article 965 Any clause or agreement by which a donor renounces the revocation of a gift on account

of unforeseen birth of a child, shall be considered as void and may not produce any effect.

50 Article 960 All inter vivos gifts made by persons who had no children or descendants presently living
at the time of the gift, of whatever value they may be, and for whatever reason they may have been made, and
although they were reciprocal or remunerative, even those made in favour of marriage by persons other than the
ascendants to the spouses, or by the spouses to each other, are revoked by operation of law by the unforeseen
birth of a "child of the donor, even posthumous" (Ord. no 2005-856 of 28 July 2005), or by legitimation by
subsequent marriage of an illegitimate child, where he was born after the gift.

Article 961 That revocation shall take place, although the child of the donor was conceived at the time
of the gift.

51 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 298.
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52 Article 963 Property included in a gift revoked by operation of law, shall revert to the patrimony of the
donor free from all encumbrances and mortgages granted by the donee, without there being appropriated, even
subsidiarily, to the restitution of the dowry of the wife of that donee, to her recoveries or other ante-nuptial
agreements; and that shall take place even though the gift was made in favour of the marriage of the donee and
included in the agreement, and the donor has bound himself as surety, through the gift, for the performance of
the ante-nuptial agreement.

53 Article 964 Gifts revoked in this way may not be revived or resume their effect, either by the death of
the donor's child, or by any confirmatory instrument; and where the donor wishes to donate the same property to
the same donee, either before or after the death of the child through whose birth the gift was revoked, he may do
so only by a new disposition.

5% Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 284.

% John P. Dawson, Gifts and Promises: Continental and American Law Compared p. 104.
% |bid., p. 103.
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5" Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 469.

%8 Article 900 In any inter vivos or testamentary disposition, the conditions which are impossible or those
which are contrary to legislation or good morals, shall be deemed to be not written.
%% Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 480.

€0 Article 1172 Any condition relating to an impossible thing, or contrary to public morals, or prohibited
by law, is void, and renders void the agreement which depends upon it

61 Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 482.

2 ibid., pp. 483-484.
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 ibid., pp. 286-287.

% Article 956 Revocation on account of non-performance of conditions or of ingratitude may never take
place by operation of law.

67 Article 954 In the case of revocation for non-performance of the conditions, the property shall revert
to the hands of the donor free of all charges and mortgages granted by the donee: and the donor shall have the
same rights against third parties holding the immovables donated as he would have against the donee himself.

€8 Article 2279 In matters of movables, possession is equivalent to a title.

Nevertheless, the person who has lost or from whom a thing has been stolen, may claim it during three
years, from the day of the loss or of the theft, against the one in whose hands he finds it, subject to the remedy

of the latter against the one from whom he holds it
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¢ Marcel Planiol, Treatise on the Civil Law Volume 3 Part 2, p. 288.
70 Section 516 (1) A disposition by means of which someone enriches another person from his own assets

is a donation if both parties are in agreement that the disposition occurs gratuitously.

(2) If the disposition occurs without the intention of the other party, the donor may, specifying a
reasonable period of time, request him to make a declaration as to acceptance. Upon expiry of the period of time,
the donation is deemed to be accepted if the other party has not previously rejected it. In the case of rejection,

return of what has been bestowed may be demanded under the provisions on the return of unjust enrichment.

" Ernest Joseph Schuster, The Principles of German Civil Law (Oxford: Clarendon Press, 1907), p. 232.
2 Section 517 It is not a donation if someone, to the advantage of another person, fails to acquire assets
or waives a right that has become available but not yet been definitively acquired, or declines an inheritance or a

legacy.
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 EJ. Cohn, Manual of German Law Volume 1 General Intruduction Civil Law (London: Oceana
Publication, Inc., 1968), p. 136.

™ John P. Dawson, Gifts and Promises: Continental and American Law Compared, p. 110.

" ibid., p. 184.
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76 Article 521 The donor is responsible only for intent and gross negligence.

Article 522 The donor is not obliged to pay default interest.

Article 523 (1) If the donor fraudulently conceals a legal defect, he is obliged to compensate the donee
for the resulting damage.

(2) If the donor promised to provide an object that he had to acquire first, the donee may demand
damages for non-performance for a legal defect if the defect was known to the donor upon acquisition of the thing
or remained unknown as a result of gross negligence. The provisions of section 433 (1) and sections 435, 436, 444,
452 and 453 on the liability of the seller for legal defects apply with the necessary modifications.

Article 524 (1) If the donor fraudulently conceals a defect in the donated thing, he is obliged to
compensate the donee for the resulting damage.

(2) If the donor promised to provide a thing designated only by class that he had to acquire first, the
donee may, if the thing provided is defective and the donor was aware of the defect when the thing was acquired
or remained unaware of it due to gross negligence, demand that in place of the defective thing a thing free of
defects is supplied. If the donor fraudulently concealed the defect, the donee may demand damages for non-
performance in place of supply of a thing free of defects. The provisions applicable to a warranty for defects in a
thing sold apply to these claims with the necessary modifications.

" Section 520 If the donor promises maintenance consisting of recurrent performance, the obligation

expires with his death unless the promise leads to a different conclusion.
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"8 Section 518 (1) For a contract by which performance is promised as a donation to be valid, notarial
recording of the promise is required. The same applies to a promise or a declaration of acknowledgement if the
promise to fulfil an obligation or the acknowledgement of a debt is made as a donation in the manner cited in
sections 780 and 781.

(2) A defect of form is cured by rendering the performance promised.

7 Section 519 (1) The donor is entitled to refuse to fulfil his promise given as a donation to the extent
that he, taking account of his other duties, is not in a position to fulfil the promise without jeopardising his
reasonable maintenance or the performance of duties of maintenance incumbent upon him by operation of law.

(2) If the claims of more than one donee coincide, the earlier claim takes precedence.

80 Section 528 (1) To the extent that the donor, after fulfilment of the condition, is not in a position to
maintain himself reasonably and to meet the maintenance obligation incumbent upon him by law in relation to
his relatives, his spouse, his civil partner or his previous spouse or civil partner, he may demand return of the gift
from the donee under the provisions on the return of unjust enrichment. The donee may avoid return by paying
the amount required for maintenance. The provision of section 760 and the provision applicable to the
maintenance obligation of relatives under section 1613, and in the case of the death of the donor also the provision
of section 1615, apply to the duty of the donee with the necessary modifications.

(2) Among more than one donee, the earlier donee is liable only to the extent that the later donee is

not obliged.
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81 Section 534 Donations to meet a moral duty or made from considerations of decency are not subject
to a claim for return or to revocation.

82 Section 529 (1) The claim to return of the gift is excluded if the donor has caused his indigence by
intent or gross negligence or if at the time of onset of his indigence ten years have passed since the donated
object was provided.

(2) The same applies to the extent that the donee, taking into account his other duties, is not in a
position to return the gift without the maintenance suitable to his station in life or the discharging of the duties of

maintenance incumbent upon him by operation of law being jeopardised.

8 Ernest Joseph Schuster, The Principles of German Civil Law, p. 234.
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8 Section 530 (1) A donation may be revoked if the donee is guilty of gross ingratitude by doing serious
wrong to the donor or a close relative of the donor.

(2) The heir of the donor only has the right of revocation if the donee has intentionally and unlawfully
killed the donor or prevented him from revoking.

8 Section 532 Revocation is excluded if the donor has forgiven the donee or if one year has passed since
the time when the person entitled to revoke obtained knowledge that the requirements for him to have the right
had been satisfied. Revocation is no longer permissible after the death of the donor.

8 Section 533 The right of revocation may only be waived when the person entitled to revoke has
become aware of the ingratitude.

87 Section 534 Donations to meet a moral duty or made from considerations of decency are not subject
to a claim for return or to revocation.

8 Section 531 (1) Revocation is effected by declaration to the donee.

(2) If the donation is revoked, return of the gift may be demanded under the provisions on the return of

unjust enrichment.
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8 K.W. Ryan, An Introduction to the Civil Law (Sydney: Halstead Press, 1962), p. 235.

% John P. Dawson, Gifts and Promises: Continental and American Law Compared, p. 168.
1 K W. Ryan, An Introduction to the Civil Law, p. 234.

2112 RG.Z. 210 (1925)

% John P. Dawson, Gifts and Promises: Continental and American Law Compared p. 167.

°* Ernest Joseph Schuster, The Principles of German Civil Law, p. 235.
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% |bid.

% John P. Dawson, Gifts and Promises: Continental and American Law Compared, pp. 170-171.

T Section 527 (1) If fulfilment of the condition fails to occur, the donor may demand the return of the
gift under the conditions determined for the right of revocation of reciprocal contracts under the provisions on
return of unjust enrichment to the extent that the gift would have had to be used to fulfil the condition.

(2) The claim is excluded if a third party is entitled to demand fulfilment of the condition.



67

dlinazseniirunsndaduniigenssivly ssmuldinmsGenlifunsndduniiiienindsu
agaglidszAnIseRniumungrangeesiuiauaagadaiunguanglngogneda ue

anwagiwUsensutanlivsnglunguunelve As minAaiseaaiutufeItesiu

o

Uselenlansisay Wi vessgiidunadslvigSudseAanseiniuguiundaainigla

wAAMUAElaAe®

ag9lsfinu mnnindaunlidinissoudndnsonudiznunnses

denalvinsndaunlviyardosnitAldinenagaeudeiiodiseArniseiniuiu g3uians

(% '
=]

Ujaslddrszannssiniutuldaunindliasldualdrldaneniludiuinsiu uenand vin

Yo 1910 ! (%

agrseanseRniululnglisinissendnsvseaudisaunnseslunindduily 5u
| e a = 1% von v 9y Aw = A o ' a o & o & =
gouilaniazsunsesliglvivaerldinendeadsluiediseaniseiniuiy vadl e
Auanyarvemsnddunliduduuinnisseudniuieanudizaunnsodlunsndduali
Wini”

3.2.4.3 nsAunInddunlinundnainiiadslaniuussaiang uunguns

LWATNU

=Y

nguuneeesiuluszvudynig nandsilussuunguuiend

o

Snvaziaesudulondnwallanizdl sen1skensening “Uanssumanil” fadudfinssy

suduyamauiinislounsng waz “BAnssuniming” sadudfnssuvinlidyaysaluis

@ a Y 1

nssumaniliudSana sonannduednaludasy fedravulunsdldum@ovis s

1%
o ‘:l

dyandevieseninsdenasiuetuludyayinimil dunsdweunionnadlounssudns

A

<

Tunsnddundevreduwdudynynimsng Fudulanssuy “ave” sonandyaPevne
v O U & = & a 1 ] | a & o vd
Aty wiindyaderedaduyamniuasidely devlinsenusenislounssuansludeae

g7} U

| 1 | [% a & v fa [ & N | 1 A | [ v
TEREANIG LLG]ﬂ’]ﬂ@ﬂiillﬂ‘VlﬁIUVliWEJﬂujJ’]I@EJﬁQJJQJﬂG?JEJGU’]EJWUﬂWiEN EJEJ@JQEJ’J’]L‘U‘UW]{L@ a1

% Section 525 (1) Anyone who makes a donation subject to a condition may demand that the condition
is fulfilled if he himself has performed.

(2) If fulfilment of the condition is in the public interest, then the competent public authority may also
demand fulfilment after the death of the donor.

% Section 526 Insofar as due to a legal defect or a defect in the donated thing the value of the disposition
does not reach the amount of the expenses required to fulfil the condition, the donee is entitled to refuse to fulfil
the condition until the deficit caused by the defect is made up for. If the donee fulfils the condition without
knowledge of the defect, then he may demand from the donor reimbursement of the expenses caused by

fulfilment to the extent that, as a result of the defect, they exceed the value of the disposition.
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NUNAUS 2515), v 53-59.

101 Section 818 (1) The duty to make restitution extends to emoluments taken as well as to whatever the

recipient acquires by reason of a right acquired or in compensation for destruction, damage or deprivation of the
object obtained.

(2) If restitution is not possible due to the quality of the benefit obtained, or if the recipient is for another
reason unable to make restitution, then he must compensate for its value.

(3) The liability to undertake restitution or to reimburse the value is excluded to the extent that the
recipient is no longer enriched.

(4) From the time when the action is pending onwards, the recipient is liable under the general provisions
of law.

102 Francesco Giglio, "A Systematic Approach to 'Unjust' and 'Unjustified' Enrichment," Oxford Journal of
Legal Studies Vol.23 No.3 (2003): 470.

103 Section 822 If the recipient bestows the gains on a third person at no charge, then that third person

is obliged to make restitution as if he had received the disposition from the creditor without legal grounds, to the

extent that as a result of the bestowal the duty of the recipient to make restitution of the enrichment is excluded.
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