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Property rights are a fundamental right for all of mankind. This right belongs to all
men by the nature, not the state. By holding this right, that mean we are free with fully

liberties. No one can take these rights from another.

Thailand has guarantee property right as a fundamental rights since 2475 B.E.
when the 1st constitution of the kingdom of Thailand enforced until nowadays. According
to the study about a development of property rights and its restriction under the Thai
legal system by this thesis, Thailand places the scope of accreditation and restrictions of
this right under the word “Duty to Public”. To do that, Legislator in Thailand uses all kinds
of law to guarantee and restrict the right in the same time. By the doses of law that was
designed to restrict the way that people exercise property rights, Expropriation is one of
the legal mechanism that mostly use to restrict the right of the people. Government or
authorities, all way use the word “For the development of the country” when they ask
people to disclaim the right by the whole or some part of it. This kind of control or restrict

for development seem to expand to all kinds of property with more and more control.

By expanded of the restriction, State officer or the authority must beware and
more be careful when decide to use all of the restriction mechanism to the right of the
people. And if the legislator have to establish new law, They have to carefully consider
that law to meet all of the necessary conditions laid down by the constitution and
compare it with another country like Germany. They have to aware that “Whatever the
circumstances, Restrictions on basic rights as prescribed by the Constitution. Must have no

effect on the content or substance of the right to liberty.
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1966 (International Covenant on Civil and Political Rights 1966(“ICCPR™))
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12Ar‘cicle 1 — Protection of property
Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law.
The preceding provisions shall not, however, in any way impair the right of a State to enforce
such laws as it deems necessary to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions or penalties.
Bhttps://treaties.un.org/doc/pubLication/unts/voLume%Z 0999/volume-999--14668-

english.pdf
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1883 (Paris Convention for the Protection of Industrial Property 1883)
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14Committee on Economic Social and Cultural Rights, General Comment 7, The right to
adequate housing (Art. 11(1)): forced evictions,
(http://www.un.org/documents/ecosoc/docs/2001/€2001-22.pdf). dudwile 21.02.2561

Prhe Right to Property (Article 11)
See, e.g.,CESCR, General Comment No. 4, The Right to Adequate Housing, para. 8.For example, to
effectuate the right to food, States are encouraged to guarantee “the right to inheritance and the

ownership of land and other property.” See CESCR, General Comment No. 12: The Right to Adequate
Food, UN Doc. E/C.12/1999/5, 12 May 1999, para. 26.
16
http://www.wipo.int/treaties/en/text.jsp?file_id=288514



17

!
a (% (% £

a o o o O A 1Y o ea 17
aUﬁﬂiUquLﬂﬁ'ﬂﬂUVIiWﬁaum'NﬂfquyﬂﬂUULL'ﬁﬂ "QGWNLW'E]ﬂ'Tﬁﬂﬂﬂi@ﬂ%iWﬂﬁquﬂqmﬂqﬁﬂiiﬂ

fnaldiaduiuninddunisgaamnssuluwinniangn loun 8nsUns audnsing wisamuny
N15A1 N1SORNHUURAAIMNTTURUUBTIAUTELEVY LATRIMUIBUTNNT TONNNNTAN FIUTN4

a I3 ) o oA & v & o Y 2 o Y U a a
piimans wardestunisudsdunlaiilusssy suilunmsasviouliiviudmannisdesiuans
mensAuasesdnsluninddunislygr fdeindunsndduiiinanafdyynazaudn

Taowd wazdunissusesdndnduunsgiuainanazidunanluainuduasoansnddunisg

Uyayrvialan Astluan agviliidnvemsnddunislyaianuauigladnelufiglaiaig

a = A 1 a adhy & a o v a o a v o | a X '
Fomersoazidinnednsils navduhlifsmswauAnfuuinnssulng 89l Jsazdiwna
TmAnnswaun iR gsusaly

o a

6) dUFYINTHTIUTIAIINITANATOIIIUITTUNTINUAL

NG
faunssu A.A.1886 (Berne Convention for the Protection of Literary and Artistic
Works, 1886 (“Berne”))

oudngngaddu ﬁLﬁamLﬁmﬁ’umiﬁumaﬂﬁmﬁwé wagdnd
vosadasAanuduTTANTIILagAaUs sluatunissunssy Inemans uasRaus
nauilFTuNsAuAsesenvegluslremsdsuaziudou Aussers Uignan nsme
NATUAYAT axAsinad azaslt n1sUseLs nawiefifidhouarlifidies nasunineuns

(3

Nuauiasnssu aandnenssy UssRninssy nunmens davzuszand udu wenainiidy
91abiauANATe AUy N1snnwUasusuasy anrausualy WU $uwla N3
= = a oA A & v ) g v vy ) |

SUULSHI AUAS NSDRAUMTUNITIIUIINLEINAUAURTUNRA8T U IR 8i Y LU
a131unsN wlvdenusiuNanuvasdaluvany 9 au Metiilan1ssusianarkansliiu

fansadsassanietayan

17 o £ o v U oa a v ea
FINUANA imuaﬂﬂ, “mmmimwﬂgwmsﬂum'ﬁumuamﬂumwﬂaumaﬂmmmmmmma&

Vudiugnsaansiasugi wedis-wudin « Anwinsdinisuinasmsunldivusswmelnaanznsdidudns

a o

anduns uwaziAIeanuenisin” erinusndnansifmansumdndin audifaans unine1de

gsnaUudin 2558.

]

18http://vvvvvv.vvipo.int/’creaties/en/‘text.jsp.7ﬂle_id:283698



18

NMIAUATEILITINNTTULAEAAUE Berne Convention tJudeonnad
senilseinanlvufURdeaausiid (Principle of National Treatment) aglanannis

AuATadlaednlulid (Principle of Automatic Protection) uwaziludaszainnisduasediy

[
[y |

Useinaliinuriaau naide lauiuinisauaseslulssmeaiiinuasnuiissognial

o

audyayT Berne WAuMUToEvRIYdyINJIUSaieAuATmsNgauN1enamnssulul w.

9 @i g

f. 2426 waztduneausuiduasasnlulssinaaiaasuaus 1wl w. @, 2429 Berne

s
a

Convention lasunisimunvulaenisdeesy “Gnsveslden” auldeudyyrdvansd msu

1% ¢ o o v X v o 1o & v = - o a a &
Nuaivasiiazinalagdnludfiloassulagidoulddndudssameilounioadnsdvdns
Wsaursetuiinbiludensnieninuieseileuasidnslee dnlulifluivavsveawany
TmMuALarIUNIINasasIAazeRunutulanwa iy vasifeiunldaiensousienis
FUTZLANUDINSNIFUN Uy UszLandu & U andUnT LATEINUIEAITAT LaENIS
panLuUenamMNssL wennlleudyanuvesilinnemnguierivetgnisAuases Tauly

fan1sUssulTazNSAITHUNIAUKNANUNTNTaZInRVANTDNA1E  DRIHLTEUTIIRIIVIAN

Y

U Y

Tasvanswunennuiudideululssmevaslsesimaninisidnedu

Y

7) asAn1snswgaunistsysyalan a.a. 1996 (WIPO) The WIPO
Copyrights Treaty, 1996 (“WTC”)

I3 v 6a 19 v o a X v
geAn1snsngaunslagilan WIPO)  ladedulindunels

a £ [

dusdinevdvdns amnuningusyasavesauddyplineiu ineNaswmuinagli

AuANATEIEVBURIaseassAluuduldvavs liunnfiaawiniiez dululdiiensendngs
Anudndureiniseeusunsinwauannaseninednsesadnassanulseleyives
4151500 LaglanizagedewnunsAne 338 nsduasuliiinaiuAuasomSngdunig

Jyayreegrefivseansamimlanaigld “eudyainisdnsiessanisnindduniedygyilan” &

1% [ £a

Asfiaiewie nigdu duasulvuunssinaundesquasesnununsnddunistygilv

a o

WINTUTANNTNTIWIUAS 178 Usena daun1susmsnuauausdyyiseninsseman

g

a o acs

WNentasiuninddumatyafiandy 2 atdu Ae auddyayingnsa wavauSdyyingadsuy

19https://vvwvv.w’co.org/english/ docs_e/legal e/27-trips 01 e.htm



19

nsdinann1sanausdygInsudsuunldivausdyyives

L7} q

aspnsnsnsaumetlyalanindaedvdng (The WIPO Copyrights Treaty, 1996) aneflé

a o

1INTFIUANNALATOINILUMLEWSE U 198s8sAn NS NIRUNM Ty laninaludvans

o« q v o
o

ausdyyratuillaimannisAuasessiluresausdynyinjuvesunndeduld nglvinis
gousurannsUUReaauyIR (Nation Treatment) siuisvdnnsAuAsaslagdnludfuay
UsrmanndeulanasndnduaselaedassuazlneUseneuntiduldnldausdyyid wui
13 o L% [ Y v Id 6" A a va v
dunisimuslinsziinisnegldnananuaneninveinisiuuywilaslddenujufae
| & a A aa v oo & o a a a o ¢
NISRULENTRYIR MS0dRT wseninddunsdyynduanslunedygniinaindiuywd
faunsodwmasianisimuiseluludnuaty o au FedesdinissusenazAuasedlilay

NHUINY

2.2 N155U509aNSHazN15aNaans lunsndaulusnisuseind

2.2.1 N155uTR9ANSUaTNTINNAENS lunIndduvasussnaAas TSN

] [

Uimwm%’qmav‘f]uﬂssmmﬁag"luazwngwmaLLUU Civil Law 7T3Tu1N13
wisnguunenazdszananguueane 4 laglddinisdariiuszanangraneusstiulud a.a.
1804  1WumssusumdnngranededinunanlsiusenisinniFeuSesdndussuuly
sULuwUszInanguine Tagenidnnguunewiiieglugaiiafaiiasuansluningaulilsun
piavdeu”  @wnunguuiaiiivessemaaisnsasaiuaa ﬂiimﬁw‘éiuﬁauﬁﬂmﬂagﬂu
n1sAsaUATEsR Seigneur  Bsieinugiidrunamuszuuiiaga) Tuszanangmaneuia
dSumaldnyaAngrunesuseadesnsaudnsliluusim 2 Tumnanguinednuazvinduas

% £a

ninddu Inenguuneigadevannisdrdgluniseeuiusesdnsvesenvulunisingsudnslu

(% L

nindduuiednuntygabilungrunelsiiu wazdinsinwanudidgyveingruieieiiu

a a g a

nsianSlunswddu o ansiiuiu avsaseuases Tiudinisaseuaseslsinymunguaney
wnbImedsuszanangruunetisend Ussaianmneunavedsnilisaa (Code civil des
francais)  Fovinlmlunuuegavesmudiialunisdniussanangrunaseussinanig 9

UNUY

v
[

20 a wa s ] P =t a
9N AIA[UTIY, Uig'lﬁ]ﬂ"lﬂﬁiﬂaﬁﬂqﬂﬁqﬂﬂiﬂﬂﬂ. NHNATNNIUL,  NFUNN, IﬁQWQJWnLWEJ

Twwalwe, 2514, vt 18 - 20.



20

(%
Y a wa

AaAINITURIRLWT A.A. 1789 nannssuansluguwuudulmuaeuld lnesy

WL wnud Seigneur  Tumsiduidnvesnssudns tnelutudn 4 Fmeu a.a. 1789 adywn

| al

LATIR LA AIURYNANTEUUFNAUMNDAIUNITIANDA MUTUUN Wit luUseasnazenan

[

ansAnaulaglulafiansannszwiniufiasansluninddu uenanlingn3gnsea sy

v
o v A

ATl AUNTZIINITANENEUDITTUBUNER3E NansannsU IR laminddududmang

A a v P o v A 21 P 5
YBIAAIINENT Medesarnusngluiuil 8 nsngiau a.e. 1795 seyin” “amsnsalull
£A919 NN N NNV ILARLUTEIAN: WALLIDIABILAISNANSIUNSNEF ULAENITHAR
YOO TS TNV LY ILAZRNAMNTTUVBNUYUT”

HusawansufIaul a.a. 1789 Wusumusemansuealdgavaniaidonlu

= ! ¥ a a A

n1sdaAngvuelaganIglsoInITUaANSAINU IR eaNSuY vevULaEHaLilas A.A.

1789 lagudunann1sililagudadnin “nssudnsiludndausssuvfvesuywd {Wuded

s s
[2a  a,,

avtilnlilauazAnmans” (un droit inviolable et sacré) AMNANTFANIIAITINMANNTHUFIY
Tunisusemadsdsasidudiusanlusgessuyey dulunawe 17 Gwnau .. 1789 Jadinng

LEueINaaINsalingg dlugdrsdis@nslunmsdudives dele 2 veaufugraduilasu
U d‘ U d‘ a 4 o o U 1 le “« 1
N35UTERleTuUN 20 AamAu A.A. 1789 AasarszdAgawalUl: “9a3aniIgYaauIANNIg

a9

(%
a |

nslledle 9 AeN133N¥IANSAUSIINVIATEINYYE AndwardAstaSa T ndduainy

Uaonsdouazn1snesuniinad” nsndauieestiedndudnsnusssumaluwinnaiiisamn

ad

Audansnazidudivedld anmsUnAsaaLazngRunEALANveHLAd Seigneur ARl
° a o adda o a faa & v aa b Y ¥ o ¢
gruanszuuiosa ildvslunssuavsauLasidudueunaulyuseansuladnvinssleyl
Ingfwualvinayselevdaouuny ntufansu]inlaeussuvuiliuisuwdasgueuy

n1sunasesnniuundusy lnesgladiununaenisidudivenssudnsluningduuns

<9

v &

Ussmluukudu uivasieatundinasnwmannislusenssudnsdiuyananmunlayas

[ [

Tlufaya 1789 wazsgdugliduunuunyanalunisdildusslonilunifuvesiguassy

<9

[ A
v a A

1d Vo 4 1 v T v A o =l [ v
mur;:ﬂﬁlmumaﬂsﬂmumammu WU ANTAUMIUINY AIDNITNILNLDILT LUUAU VIIULN

I3 o Y Yo a =
L‘U'Hﬂ7533']\‘1ﬂ']']ﬂJiJu@ﬁIVﬁquaﬂVl'NMUQ

21!\/\arianne ROLAIN, LES LIMITATIONS AU DROIT DE PROPRIETE EN MATIERE IMMOBILIERE,
UNIVERSITE NICE SOPHIA ANTIPOLIS FACULTE DE DROIT ET SCIENCE POLITIQUE DE NICE CERDP,
Centre d’Etudes et de Recherches de Droit des Procédures, EA n°1201, P 17.



21

2.2.1.1 M33usasdnshunindaduvasussmaanssasguliag

muUsEiRFansUssmansuaa ulundnnssudnsazlasunistudu
aganuiutiuwsiinIatvesnsufiauglunsumadudunn Wesanmgnisallagnia
AounsU RS Aa a.f. 1789 szuuilada (Fuedal) Tugauulaigedwiglmdunasesnid
g1unanglanisunasedlussuevauysanganssvdarunsainamnninddulduselevila
a o & a S5 ada I . 22 = & v
mniiAudndu msienssudnslunfuazedlunisnseunsedves Seigneur Fauyd

g1unaznaunAuliUsEvvusTIuadvUselevdlusuvesduuniu vselusudulaed

[ [

nauszlesunouwny vinbinsiinssudslunsnddunuiagldsunseeusuusnfidediiavdn
nssudnsegunndluizesnisliussleviluninddu uasReuluieiuiyaraginssudns

1) M33usasansluAuseniAdnsuyvevULasNaALLaY

nnIsiaman il iRlnglulssmadSaea Tuaiseunlad

N153inAUsENAdNSUYweTULaznalawlTuaalag Wt lalaues1aIN1Talaneg

I3 Y 23

dilugdatadnslunisifudives” wavesnilulfagrivednivemyweruwaznaiio

Ya v ¢ ¢ [

S aiaa M1ed e ndudiindnsndantfdaduadnsniusssurd waziduanssulianadn

Y

s s
a o %

a v fa ' % ! 9 ¢ O oA a2 £ a o a
FuuazAnnans sulieraniailivesuyed tufe “nssudns” sunvydmliluuies 17

TnglulfeyeyrivdednSuyvevunaznadios a.m 1789  “nssudnsidudndausssuyifives

o

uywduazlienadiinlalagetgaanu” Awsn1suFintud a.e. 1789 WusunUssmer S

a Al

@ Y [ aa -y wa d' Q‘ [ vy Y] U dy

Alagananastdenlunistyainguuielagianizizainssudns mnlagudundnnisililae
wiednludfayrinaednsuyveyuwaznatilos NTYUNoBUTUAUANAANTVOIVIAN
NISUANTHALINMNANNTNALVIA bAUAFULUTUINANTSUANTNIraneTAs iy waLRuTy

afanoun1suin Tnetedn nssuavslunsnddududninazlisuwaglduselovilunsndadu

22 a a £ I o a
't’]qﬂqnlﬂ AU, ﬂSiMaVIﬁSLUﬂQMN’ISNNLﬂﬁ. Laﬂa’li‘ﬁmay‘Wﬂmzuﬂ’lﬁ&l%ﬁ]ﬁﬁaﬂﬂiiﬂ

UANINGRE, L 2.

23Selon G. SICARD, « un tel consensus conduit a présumer que ce « droit de propriété »
n’a pas été tiré du néant par les constituants de 1789, et que sa proclamation compléte et
couronne une tradition multiséculaire », Le droit de propriété avant Uarticle 17 de la déclaration
des droits de ’lhomme et du citoyen, in Propriété & Révolution : actes du colloque de Toulouse,

12-14 octobre 1989, Centre national de la recherche scientifique, 1990, p. 1.



22

g. &

vosnulnedasgludnuusivngauiign warseydn vannsiiialduainaveing uuneian
= a < U fa A1 1 o Aa W =% v o o 220
Tnensiinssudnslunsndauliavindutindie@adensssnul

IngA1UsenIAansuywerukaznaiias 4o 2 voeluayraduil

(%

S«

lpsumsSusealietuil 20 dwnau a.A.1789 ludennasiswialull “ynisvunevasaunnumig

nsladla 9 Aen1ssnuanamussIuIAvesyed ansmarlasiasanlunsndduluany

Uanady warn1smeamuni1snad n1sinsndaudadesdotnduadnsausssurmluninnatiio

Ao ad

ynauddnsnaziludivedds” lungadlotuil 27 dmau a.a. 1789 anglunisiludives

nindaunlasunisiiugmeiguaaudszns Ussnausie Yszniswsn andlunindaulasu

o o et

N13ANATOINMANANIINITHIBY Usen1snass Gnslunsnddulinuduiusingdndu
a a4 a a a & % d 2 a 1y a a U fa A

WIARLIRENSIETA N Insznsiduvesheniiludase Usensvinege anslunsnddude

JudvSausssunanfiegneuntuazegnelinistduvessies duaingunu Duport 14

aueseveIlfun wasvibrlasunisyausulagluinistaugs Tuaaideun vilavannisi

[

A o Yo = o 25
Jungensunasiandslutegiu

s

ANNTANYINAUINITNIUTEIRAENTVRIUTEINANS L AanUIn Tu

)=

Uszimnasaeadnauinishusesdnslunsndduunsnuuwasiinnswdsuudasiunugpade

(%
o 1 awva o o

31NANABIN158a3NN Tudnsiaininuazni1sianslunsnddudignisuiifaseddnylu

Y

Q‘d aa

lsaealut a.a.1789 TaedlulnnuAnwuuLas neuluEe9nssuansuIan1stanslunsndauy

wazfiouasefiolunmsilugdvdiasnm  wazawudn1sufiRtul a.a. 1789 Wuduun

[
Y] Y [ =1

Uszinerlsuaalagananiilunistygngrunelneeniziseinssuansaai lngudumnannisd

A

s
a A a A

Tilnsudsdaludfayanisaednduyverunaznaiios a.A.1789 A1 “nssuandiluandany

q

Y]

sysuvIRvesywdLazlienaidnlalaeenganu” uwagluuing 17 vesfuaratuldela

oo
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>t Section 903 Ownership Powers of the owner The owner of a thing may, to the extent
that a statute or third-party rights do not conflict with this, dealwith the thing at his discretion
and exclude others from every influence. The owner of an animal mustwhen exercising his
powers, take into account the special provisions for the protection of animals.

52Section 906
Introduction of imponderable substances (1) The owner of a plot of land may not prohibit the
introduction of gases, steam, smells, smoke, soot, warmth, noise, vibrations and similar influences
emanating from another plot of land to the extent that the influence does not interfere with the
use of his plot of land, or interferes with it only to an insignificant extent. An insignificant
interference is normally present if the limits or targets laid down in statutes or by statutory
orders are not exceeded by the influences established and assessed under these provisions. The
same applies to values in general administrative provisions that have been issued under section
48 of the Federal Environmental Impact Protection Act [Bundes- Immissionsschutzgesetz] and
represent the state of the art.
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54§ 985. [Herausgabeanspruch] Der Eigentlimer kann von Besitzer Herausgabe der Sache
verlangen.
> § 986. [Einwendungen des Besitzers]

(1) 1Der Besitzer kann die Herausgabe der Sache verweigern, wenn er oder der mittelbare
Besitzer, von dem er sein Recht zum Besitz ableitet, dem EigentUmer gegenlber zum Besitz
berechtigt ist. (2) Ist der mittelbare Besitzer dem FEigentimer gegentber zur Uberlassung des
Besitzes an den Besitzer nicht befust, so kann der Eigentimer von dem Besitzer die Herausgabe
der Sache an den mittelbaren Besitzer oder, wenn dieser den Besitz nicht wieder Ubernehmen
kann oder will, an sich selbst verlangen.

(2) Der Besitzer einer Sache, die nach § 931 durch Abtretung des Anspruchs auf

Herausgabe veraufert worden ist, kann dem neuen Eigentimer die Einwendungen

entgegensetzen, welche ihm gegen den abgetretenen Anspruch zustehen.
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> Section 836
Liability of the owner of a plot of land
(1) If a human being is killed or if the body or the health of a human being is injured or a thing is
damaged by the collapse of a building or any other structure attached to a plot of land or by
parts of the building or structure breaking off, then the possessor of the plot of land is liable to
make compensation to the injured person for damage resulting from this, to the extent that the
collapse or severing is a consequence of defective construction or inadequate upkeep. Liability in
damages does not apply if the possessor has observed reasonable care for the purpose of
avoiding danger.

> Section 837
Liability of building possessor
If anyone, in exercise of a right, possesses a building or another structure on the plot of land of
another person, then the responsibility specified in section 836 applies to him instead of the
possessor of the plot of land.

>8 Section 838
Liability of the person with a duty of maintenance of a building
A person who assumes the maintenance of a building or of a structure attached to a plot of land
for the possessor or has to maintain the building or the other structure by virtue of a right of use
to which he is entitled is responsible in the same way as the possessor for the damage caused by

the collapse or the breaking off of parts of the building.
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*%Section 909
Excavation
A plot of land may not be excavated in such a way that the ground of the neighbouring plot of
land loses its necessary support, unless care has been taken to provide a sufficient reinforcement
of another kind.

60Sec‘cion 910
Overhang
(1) The owner of a plot of land may cut off and keep roots of a tree or of a bush that have
intruded from a neighbouring plot of land. The same applies to projecting branches if the owner
has laid down a reasonable period for the possessor of the neighbouring plot of land to remove
them and the removal does not take place within the period.
(2) The owner does not have this right if the roots or the branches do not adversely affect the
use of the plot of land.

61Section 912
Encroachment; duty to tolerate
(1) If the owner of a plot of land, when erecting a building, built over the boundary, but this was
neither intentional nor the result of gross negligence, the neighbour must tolerate the
encroachment, unless the neighbour filed an objection before or immediately after the
encroachment across the boundary.
(2) The neighbour must be compensated by periodical payments. The amount of the periodical
payments depends on the period of the encroachment across the boundary

62Section 917
Right of way of necessity
(1) If a plot of land lacks the connection to a public road necessary for the due use, the owner

may require of the neighbours that until the defect is removed they tolerate the use of their
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plots of land to create the necessary connection. The direction of the right of way of necessity
and the scope of the right of use are, if necessary, determined by judicial decision.

(2) The neighbours over whose plots of land the right of way of necessity leads must be
compensated by periodical payments. The provisions of section 912 (2) sentence 2 and sections

913, 914 and 916 apply with the necessary modifications.
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