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# # 5885959034 : MAJOR LAWS

KEYWORDS: MISTAKES / MISTAKE OF LAW / ERROR / ERROR OF LAW
CHANYANIT CHIEWCHANSILP: MISTAKE OF LAW IN THE CIVIL AND COMMERCIAL CODE. ADVISOR: PROF.
DR. JUR. SANUNKORN SOTTHIBANDHU, 196 pp.

In present days, many laws have been issued as a way to handle new facts arising from this changing
society. It is possible that a person may make a mistake of law meaning that they are not aware of or misunderstand
the existence, the scope, the application, and the interpretation of a law that is applied to the case. However, the
provisions on mistakes in Thailand’s Civil and Commercial Code do not include a mistake of law. This poses some
challenges in understanding and in applicable laws in the case of mistake of law. For these reasons, the author has
conducted a study on foreign laws that clearly adopt the doctrine of mistake of law; the laws are those of California
and Louisiana of the United States of America, France, and Italy as well as Draft Common Frame of Reference and
UNIDROIT Principles of International Commercial Contracts 2016. These foreign laws were studied as to provide
some guidelines for applying laws applicable to analyzing the problems of mistake of law as in accordance with

Thailand’s Civil and Commercial Code.

From the study conducted, it is found that the provisions of mistakes in the Civil and Commercial Code
are a mistake of an essential element of the juristic act as per Section 156 and a mistake of a quality of the person
or of the property that is usually deemed as an essential element of the juristic act as per Section 157. These
provisions are meant for a mistake of fact and cannot be interpreted to include a mistake of law. Therefore, even
in the cases of mistake of law, Thai Supreme Court tends to apply the existing provisions on mistakes to such cases
due to the fact that Thai laws do not explicitly mention mistake of law. For example, in a case where a seller to
the sale and purchase of land contract is aware that the buyer wants to purchase the land with the purpose of
constructing a specific kind of building but the buyer is not aware of any legislation prohibiting the construction of
such kind of building on the land, Thai Supreme Court ruled that this case fell under Section 157, a mistake of a
quality of the person or of the property that is usually deemed as an essential element of the juristic act, which is
basically a mistake of fact whereas it should have been a mistake of law. The fact that Thai laws do not have
distinct provisions on mistake of law makes it difficult to understand and to apply applicable laws to the case of

mistake of law due to the lack of systematicness and reasonableness.

For all of the foregoing reasons, the author would like to propose that Thai legal system should adopt
a doctrine of mistake of law by placing it in the Civil and Commercial Code. The doctrine should be that a
declaration of intention is voidable if made under a mistake of law when the mistake was the only or the principal
reason for entering into juristic acts and the other party knows or should have known of such mistake in the case
of contract. This proposal aims to provide definite scope of application of law and to make the law compatible
with the current economy. To ensure fairness, the author would like to further propose that a doctrine of good
faith should be applied when making a claim for damages made by the mistaken party to the other party who

knows or should have known of the mistake but does not inform the mistaken party.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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*I'Nov. Marc. 4 (CJ.1.14.9) Leges sacratissimae, quae constringunt omnium vitas, intelligi ab omnibus
debent, ut universi praescripto earum manifestostius cognito vel inhibita declinent vel permissa sectentur. Cited in
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Cambridge University Press, 1969), p. 244.
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® Donald J. Lange, "Statutory Reform of the Law of Mistake," Osgoode Hall Law Journal 18 (1980): 466.

¢ Samuel Williston, The Law of Contracts Volume lii (New York: Bakers, Voorhis & Co, 1920), Pp.

2799-2800.
® California Civil Code Section 1565. The consent of the parties to a contract must be:
1. Free;

2. Mutual; and,

3. Communicated by each to the other.

Extracted from: California  Legislative Information, "Civil Code" [Online].  Available from:
http://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?tocCode=CIV&division=3. &title=&part=
&chapter=&article= [17 October 2017]

¢ California Civil Code Section 1567. An apparent consent is not real or free when obtained through:

1. Duress;



59

AUUTEIIaNY MBS guAanesie 11ms1 1576 tadn1stydRitses

AnudfnAnlinanudduinetaluanudifgyialudonaasausenudfuinlude

o

ngvisne’ nanIfe

'
=

nstAudARaludoaasinunins 1577 umnudrdgianlaileiia

va o

Nnnsazaemiimang e vesditdfayiauaiduanalifudomnuvasduderiiandeds

Y

[ 1

Judaieaselueinnielutlagiusuluaszdrdyvesdygymsailuauieluaiuiioy

Y

vosd@uluanseddnresdyailudagiunselusfnduvinsudiliiogass®

iell fdedunnin pudrdgRnludeiaadaziminansnslaiuayasl
LAN91NN1azIa8NEINIINY KLY (the neglect of legal duty) Feiisuivinladuadu

UseNmMIAULADRE19518US4 (gross negligence)’

]

Auiiudy auddgAnludenaasdianensaingdyyviaoadied Ao

° a

uilutlagtuldeeniuimmddniinludoriaaiddunsdigdyainelaihenidfaiod

jd)}

[ [

I@dutunAazfosiidouluinmuddal “mﬁfmﬂuw%flwaammmmmﬂﬂammamwwﬁﬁ 10

q
[
v A o

viell lldazdunsdllafiny wdnnsdrdfeazdeaduanuddyinluaisedrAyvesdynn

o o o A7)
v a 1

i Suasvhiennasanslunisteruieulasddyinindunisvindonnasilwanafiazu].as

o

Tunis@eruneu 1Dusu'

2. Menace;

3. Fraud;

4 Undue influence; or,

5. Mistake.

" California Civil Code Section 1576 Mistake may be either of fact or law

8 California Civil Code Section 1577 Mistake of fact is a mistake, not caused by the neglect of a legal duty
on the part of the person making the mistake, and consisting in:

1. An unconscious ignorance or forgetfulness of a fact past or present, material to the contract; or,

2. Belief in the present existence of a thing material to the contract, which does not exist, or in the past
existence of such a thing, which has not existed.

9 Judicial Council of California, Judicial Council of California Civil Jury Instructions (New York: LexisNexis

Matthew Bender, 2017), p. 136.

10 George W.Kuney and Donna C.Looper, California Law of Contract (California: Continuing Education of

the Bar, 2016), pp. 3-48.
" bid., pp.3-49.
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ARTEMIN Stock v. Meek (1950)"Tandganuilusnisnuurituaiunlals
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12 California Civil Code Section 1578 Mistake of law constitutes a mistake, within the meaning of this
Article, only when it arises from:

1. A misapprehension of the law by all parties, all supposing that they knew and understood it, and all
making substantially the same mistake as to the law; or,

2. A misapprehension of the law by one party, of which the others are aware at the time of contracting,
but which they do not rectify.

" Hannah v. Steinman 159 Cal. 142, 112 Pac. 1094.

' Stock v. Meek 35 Cal.2d 809, 221.
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5 Hedging Concepts, Inc v. First Alliance Mortgage Co., 41 CAdth 1410,1421.

16 California Civil Code Section 1579 Mistake of foreign laws is a mistake of fact.

'7 California Civil Code Section 1577 Mistake of fact is a mistake, not caused by the neglect of a legal
duty on the part of the person making the mistake, and consisting in:

1. An unconscious ignorance or forgetfulness of a fact past or present, material to the contract; or,

2. Belief in the present existence of a thing material to the contract, which does not exist, or in the past
existence of such a thing, which has not existed.

18 Judicial Council of California, Judicial Council of California Civil Jury Instructions p.136.

1% George W.Kuney and Donna C.Looper, California Law of Contract, pp. 3-51.
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20 California Civil Code Section 1566. A consent which is not free is nevertheless not absolutely void, but
may be rescinded by the parties, in the manner prescribed by the Chapter on Rescission.

2 California Civil Code Section 1689 (b) A party to a contract may rescind the contract in the following
cases:

(1) If the consent of the party rescinding, or of any party jointly contracting with him, was given by mistake,
or obtained through duress, menace, fraud, or undue influence, exercised by or with the connivance of the party
as to whom he rescinds, or of any other party to the contract jointly interested with such party.

22 George W.Kuney and Donna C.Looper, California Law of Contract, pp. 3-46.

2 Gutherie v. Times Mirror Co., 51 Cal. App. 3d 879, 884.

2% George W.Kuney and Donna C.Looper, California Law of Contract, pp. 5-81.

% Gregory Garth Brown, “When can a contract be undone” [Online]. Available from:

https://www.avvo.com/legal-guides/ugc/when-can-a-contract-be-undone [10 September 2017]
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% Adams v. Heinsch 89 Cal. App. 2d 300.

%" Tina Gehres, “When May | Rescind a Contract in California? Part 3” [Online]. Available from:
https://gehreslaw.com/when-may-i-rescind-a-contract-in-california/ [10 September 2017]

28 California Civil Code Section 1692. When a contract has been rescinded in whole or in part, any party
to the contract may seek relief based upon such rescission by (a) bringing an action to recover any money or thing
owing to him by any other party to the contract as a consequence of such rescission or for any other relief to which
he may be entitled under the circumstances or (b) asserting such rescission by way of defense or cross-complaint.

If in an action or proceeding a party seeks relief based upon rescission and the court determines that the
contract has not been rescinded, the court may grant any party to the action any other relief to which he may be
entitled under the circumstances.

A claim for damages is not inconsistent with a claim for relief based upon rescission. The aggrieved party
shall be awarded complete relief, including restitution of benefits, if any, conferred by him as a result of the
transaction and any consequential damages to which he is entitled; but such relief shall not include duplicate or

inconsistent items of recovery.
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ARTE1I19 Benson v. Bunting (1900
ffu William M. Iburg weiduusgiunsdiseuluea.q.1892 Feraudmasdeduiiuadluiun
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If in an action or proceeding a party seeks relief based upon rescission, the court may require the party
to whom such relief is granted to make any compensation to the other which justice may require and may otherwise

in its judgment adjust the equities between the parties.

% George W.Kuney and Donna C.Looper, California Law of Contract, pp. 11-56.

%0 California Civil Code Section 3399. When, through fraud or a mutual mistake of the parties, or a mistake
of one party, which the other at the time knew or suspected, a written contract does not truly express the intention
of the parties, it may be revised on the application of a party aggrieved, so as to express that intention, so far as it
can be done without prejudice to rights acquired by third persons, in good faith and for value.

*1 California Civil Code Section 3401. In revising a written instrument, the Court may inquire what the
instrument was intended to mean, and what were intended to be its legal consequences, and is not confined to
the inquiry what the language of the instrument was intended to be.

%2 Benson v. Bunting (1900) 127 Cal. 532, 59.
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%% Gutherie v. Times Mirror Co., 51 Cal. App. 3d 879, 884.
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** Mark P. Gergens, "Liability for Mistake in Contract Formation," Southern California Law Review 64 (1990):

35 Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law

Review 50: 46-49.

% Alain A. Levasseur, Louisiana Law of Conventional Obligations: A Précis (North Carolina: Carolina

Academic Press, 2010), p. 36.
T A Weill et F. Terré, Droit civil-Les obligations (Paris: Dalloz,1980), p.180. Cited in Saul Litvinoff, "Vices

and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law Review 50: 11.

%8 Alain A. Levasseur, Louisiana Law of Conventional Obligations: A Précis p.35.
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% Timothy Hoff, "Error in the Formation of Contracts in Louisiana: A Comparative Analysis," Tulane Law
Review 53 (1979): 335.

| ouisiana Civil Code Article 1927. A contract is formed by the consent of the parties established
through offer and acceptance.

Extracted from: Louisiana State Legislature, "Civil Code" [Online]. Available from:
https://legis.\a.gov/legis/Laws_Toc.aspx?folder=67&level=Parent [17 October 2017]

4 | ouisiana Civil Code Article 1948. Consent may be vitiated by error, fraud, or duress.

% Louisiana Civil Code Article 1950. Error may concern a cause when it bears on the nature of the contract,
or the thing that is the contractual object or a substantial quality of that thing, or the person or the qualities of the
other party, or the law, or any other circumstance that the parties regarded, or should in good faith have regarded,

as a cause of the obligation.
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% Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law
Review 50: 27.

“ Louisiana Civil Code (former) Article 1825. The error in the cause of a contract to have the effect of
invalidating it, must be on the principal cause, when there are several; this principal cause is called the motive, and
means that consideration without which the contract would not have been made.

Extracted from: The Louisiana State Law Institute, Compiled Edition of the Civil Codes of Louisiana (Baton

Rouge: Louisiana State Law Institute, 1940), p.1009.

% Louisiana Civil Code (former) Article 1826. No error in motive can invalidate the contract, unless the
other party was apprised that it was the principal cause of the agreement, or unless from the nature of the
transaction it must be presumed that he knew it.

% Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law
Review 50: 28.

T Alain A. Levasseur, Louisiana Law of Conventional Obligations: A Précis, p.37.

“ Article 1949 comment (d). Cited in Gregory W. Rome, Stephan Kinsella, Louisiana Civil L aw Dictionary

(Louisiana: Quid Pro Books, 2011)
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* Louisiana Civil Code (former) Article 1820. Error, as applied to contract, is of two kinds:
1. Error of fact;
2. Error of law.

%0 | ouisiana Civil Code (former) Article 1821. That is called error of fact, which proceeds either from
ignorance of that which real exists, or from a mistaken belief in the existence of that which has none.

*! L ouisiana Civil Code (former) Article 1822. He is in under error of law, who is truly informed of existence
of facts, but who draws from them erroneous conclusions of law.

2 Wilberding v. Maher, 35 La. Ann 1182,1184 (1883). Cited in Saul Litvinoff, "Vices and Consent, Error,

Fraud, Duress and an Epilogue on Lesion," Louisiana Law Review 50: 24.

3 Louisiana Civil Code (former) Article 1846. Error in law, as well as error in fact, invalidates a contract,
where such error is its only or principal cause, subject to the following modifications and restrictions:

1. Although the party may have been ignorant of his right, yet if the contract, made under such error,
fulfilled any such natural obligation as might from its nature induce a presumption that it was made in consequence
of the obligation, and not from error of right, then such error shall not be alleged to avoid the contract. Thus, the
natural obligation to perform the will of the donor, prevents the donee from reclaiming legacies or gifts he has paid
under a testament void only for want of form.

2. A contract, made for the purpose of avoiding litigation, cannot be rescinded for error of law.

3. Error of law can never be alleged as the means of acquiring though it may be invoked as the means
of preventing loss or of recovering what has been given or paid under such error. The error, under which a possessor
may be as to the illegality of his title, shall not give him a right to prescribe under it.

4. A judicial confession of a debt shall not be avoided by an allegation of error of law, though it may be
by showing an error of fact.

5. A promise or contract, that destroys a prescriptive right, shall not be avoided by an allegation that the
party was ignorant or in an error with regard to the law of prescription.

6. If a party has an exception, that destroys the natural as well as the perfect obligation, and, through

error of law, makes a promise or contract that destroys such exception, he may avail himself of such error: but if
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the exception destroys only the perfect, but not the natural obligation, error of law shall not avail to restore the
exception.

5% Louisiana Civil Code (former) Article 1881. Engagements made through error, violence, fraud and
menace, are not absolutely null, but are voidable by the parties, who have contracted under the influence of such
error, fraud, violence or menace, or by the representation of such parties.

5 Alain A. Levasseur, Louisiana Law of Conventional Obligations: A Précis p.37.

% | ouisiana Civil Code Article 1949. Error vitiates consent only when it concerns a cause without which

the obligation would not have been incurred and that cause was known or should have been known to the other

party.



71

2 2 1
v v Y U ¥ I

andenilanasinIemsinennudidgiatume aziuua n1siadyydniienieslumed

o U DAY

a v &

daiunisiteanudidgiaddivounnseiuudinazdinaag eIt unIg 1 GEevi

A7) U

Fya e nalaeudunguieinndedulatoiiesaniiuinnmiadunaiurednnsgd

4 1
P | 1A a YN Y o w 1% 1d

Yordusinunile Wssindiuandddinfuielddanaigdedvindyyndlaglddndug

Y

1%
L v ¥

2RI T8993 189 Aosinnmantulilinauresdnsnsvinulude

Y

o [
R [

At mnsieuggenudnmialilinaauvesdnsnsviuty fFefamnsavendedyan

[ e

WNIzANEIRYRALA°

YBNINNUIILTBNANTUIDNUTEAITNRINYINUAINUAUNUTTLNIN4

'
= O Y a

anuddgRadlidiesiluanuddginludeiasmsonudiAyinlute nguuieiu

o

Y A Y o o ] o

nadeaa Nafe WeaudAyRangITasiumaRan i Indy s uazadyysndieniled

9 Y

o

wieassanmnatuvrdlgviitezilunadeaarenielitu ludeliawisaesulglein

<

lunsalnadeanizdesianslainArudAyRneIAdQAAAINAITUAAIAIINLIANIONS

U A

[%
% a

UnUnenuasedelidnuasilunisvaenads inswasiuudasinsainasdulaingdygydndie

a

[ Ag7}

o Y a |

nyungdyadenidsddylin uilinuindnismaenarlinfnaudidgyinasdinieaus

o

'
v a A

4 ) M Y & 2 é’ 1 :’/ =l | -qy [l 1 % 58
s eUselevuanaudruRanaultlmdunneTuwintu nsaiwudlilvnadeaa

o kY

= o w

muwnaudfyreddlunifeanuddyialutangrungdenalinig

o [

BuganunnIaasadsliiy UssaianguneunwessguqedideundsinualinaudAgyia

LS 9

danasianuanysalvesdyn) naAe yvidyynasauuding (relative nullity) &

= a YU o N ) ) = o UG~ Ay 5
Weuhgalatudygyrianduludee iWesnndyyirungnineidesnisundesadyayilu

[y

= a 1o al ¥ @ a A o 59 = o v Aa £
AINANUG UL DU VDN zgzymlmLﬂuaasﬂunmwmamﬁm L@J@ﬂ’lﬁmﬁ’mi’gwﬂiusﬂ@ﬂaﬂﬂ’m

A

[

ildygnnduludes adygrdenddaRnaunsoiswederaliiovonatsdyy) wisln

U o

5" Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law
Review 50: 30-31.
* Ibid., p. 32.

* Louisiana Civil Code Article 2031. A contract is relatively null when it violates a rule intended for the
protection of private parties, as when a party lacked capacity or did not give free consent at the time the contract
was made. A contract that is only relatively null may be confirmed.

Relative nullity may be invoked only by those persons for whose interest the ground for nullity was

established, and may not be declared by the court on its own initiative.
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€ Louisiana Civil Code Article 2032 Action for annulment of an absolutely null contract does not
prescribe.

Action of annulment of a relatively null contract must be brought within five years from the time the
ground for nullity either ceased, as in the case of incapacity or duress, or was discovered, as in the case of error or
fraud.

Nullity may be raised at any time as a defense against an action on the contract, even after the action
for annulment has prescribed.

61 Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law
Review 50: 36.

62 | ouisiana Civil Code Article 1949 comment (d). Cited in Gregory W.Rome, Stephan Kinsella, Louisiana
Civil Law Dictionary (Louisiana: Quid Pro Books, 2011)

© Fontenot v. Lewis, 215 So. 2d 161 (La. App.3d Cir.1968).
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& Louisiana Civil Code Article. 3082. A compromise may be rescinded for error, fraud, and other grounds
for the annulment of contracts. Nevertheless, a compromise cannot be rescinded on grounds of error of law or
lesion.

 Hill v. Hill 173 La. 574, 138 So. 107 (1931)

% Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law

Review 50: 24.

¢7 Louisiana Civil Code Article 1951. A party may not avail himself of his error if the other party is willing
to perform the contract as intended by the party in error.
% Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law

Review 50: 39.
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 Louisiana Civil Code Article. 1952. A party who obtains rescission on grounds of his own error is liable
for the loss thereby sustained by the other party unless the latter knew or should have known of the error.

The court may refuse rescission when the effective protection of the other party's interest requires that
the contract be upheld. In that case, a reasonable compensation for the loss he has sustained may be granted to
the party to whom rescission is refused.

" Saul Litvinoff, "Vices and Consent, Error, Fraud, Duress and an Epilogue on Lesion," Louisiana Law
Review 50: 40.

™ Guaranty Sav. Assurance Co. v. Uddo, 386 So. 2d 670 (La. App. 1st Cir.). Cited in Saul Litvinoff, “Vices

and Consent, Error, Fraud, Duress and an Epilogue on Lesion,” Louisiana Law Review 50: 44.
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72 Civ. 28 January 1913 5.1913. 1.147. Cited in P.D.V. Marsh, Comparative Contract Law : England, France

Germany (Aldershot: Gower, 1994), p. 122.
> P.D.V. Marsh, Comparative Contract Law: England, France, Germany (Aldershot: Gower, 1994), pp. 122-

123.
™ Ibid.
"> Barry Nicholas, The French Law of Contract (Oxford: Clarendon Press, 1992), p. 95.
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™ Civ. 1re sect. civ. 2 March 1964. Cited in John Bell, Principles of French Law (Oxford: Oxford University

Press, 1998), p.319.
" Barry Nicholas, The French Law of Contract, pp. 98-99.

"8 R. Decottignies, L’ erreur de droit, Rev. trim de droit civil (1951), p. 309-330. Cited in Henri Léon and

Jean Mazeaud, Lecons De Droit Civil Tome li Vol.l : Obligations Théorie Générale (Paris: Montchrestien, 1956),

p. 144.
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" Marcel Planiol and Georged Ripert, Traité Pratique De Droit Civil Francais Tome Vi Obligations - Premiére

Partie (Paris: Librairie générale de droit et de jurisprudence, 1952), p. 215.

8 Jean Domat, The Civil Law in Its Natural Order Volume | (Boston: Charles C. Little and James Brown,
1850), p. 497.

8 |bid., pp. 497-503.

8 M. L. Larombiere, Théorie Et Pratiques Des Obligations Ou Commentaire Des Titres lii Et v Livre lii Du

Code Civil Art. 1101 a 1386 (Paris: Pedone-Lauriel, 1885), p. 58.

8 Marcel Planiol and Georged Ripert, Traité Pratique De Droit Civil Francais Tome Vi Obligations - Premiere

Partie, p.215.
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85 Gabriel Marty and Pierre Raynaud, Droit Civil (Paris: Sirey, 1989), p.150.
8 Pparis, July 9,1924, Gaz. Trib. 1927.12.1924. Cited in Saul Litvinoff, "Vices and Consent, Error, Fraud,

Duress and an Epilogue on Lesion," Louisiana Law Review 50: 22-23.

8 Laurent, Principes de Droit Civil xx, n.354. Cited in Corry Montague Stadden, "Error of Law," Columbia
Law Review 7, 7 (November 1907): 485.
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8 Benedicte Fauvarque-Cosson, "Towards an Important Reform of the French Civil Code(1)," Montesquieu
Law Review 3 (2015): 67.

% Sebastien Crepy, Leslie Kersey, and Vincent Nacinovic, "Historic Reforms to the French Civil Code:
Ordinance No. 2016-131 and Forthcoming Changes to French Contract Law" [Online]. Available from:
https://www.paulhastings.com/publications-items/details?id=776de969-2334-6428-811c-ff00004cbded [17
Februrary 2017]

°1 | egifrance, "Fiche D’impact : Projet De Texte Reglementaire Nor : Jusc1522466r" [Onlinel. Available
from: http://legifrance.gouv.fr/.../fi_JUSC1522455R_09_02 2016.pdf [17 Februrary 2017]

2 French Civil Code Article 1132. Mistake of law or of fact, as long as it is not inexcusable, is a ground of
nullity of the contract where it bears on the essential qualities of the act of performance owed or of the other
contracting party.

Extracted from: John Cartwright, Bénédicte Fauvarque-Cosson, and Simon Whittaker, "The Law of Contract,
the General Regime of Obligations and Proof of Obligations the New Provisions of the Code Civil Created by
Ordonnance N° 2016-131 of 10 February 2016 Translated into English" [Online]. Available from:
http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf [19 April 2018 ]
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%% French Civil Code Article 1133. The essential qualities of the act of performance are those which have
been expressly or impliedly agreed and which the parties took into consideration on contracting.

Mistake is a ground of nullity whether it bears on the act of performance of one party or of the other.

Acceptance of a risk about a quality of the act of performance rules out mistake in relation to this quality.

°% "Rapport au Président de la République relatif & lordonnance n® 2016-131 du 10 février 2016 portant
réforme du droit des contrats, du régime général et de la preuve des obligations” [Online]. Available from:

https://www.legifrance.gouv.fr/eli/rapport/2016/2/11/JUSC1522466P/jo/texte [5 August 2017]
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% French Civil Code Article 1134. Mistake about the essential qualities of the other contracting party is a
ground of nullity only as regards contracts entered into on the basis of considerations personal to the party.

% French Civil Code Article 1135. Mistake about mere motive, extraneous to the essential qualities of
the act of performance owed or of the other contracting party is not a ground of nullity unless the parties have
expressly made it a decisive element of their consent.

However, mistake about the motive for an act of generosity is a ground of nullity where, but for the
mistake, the donor would not have made it.

T | egifrance, "Fiche D’impact : Projet De Texte Reglementaire Nor : Jusc1522466r" [Online]. Available
from: http://legifrance.gouv.fr/.../fi_JUSC1522455R_09 02 2016.pdf [17 Februrary 2017]

% Legifrance, "Court of Cassation Civil Chamber 1 of 13 February 2001 N ° 98-15.092" [Online]. Available
from: https://www.legifrance.gouv.fr/affichJuriJudi.do?id Texte=JURITEXTO00007043083 [17 August 2017]

% Aurélien Bamde, "Uerreur Sur Les Motifs Et Reforme Des Obligations"  [Online]. Available from:

https://aurelienbamde.com/2017/02/12/\erreur-sur-les-motifs-et-reforme-des-obligations/ [14 August 2017 ]
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100 Charles Aubry and Frédéric-Charles Rau, Cours De Droit Civil Francais D'aprés La Méthode De Zachariae

:Tome 1,

0L Clément Francois, "Présentation Des Articles 1130 & 1144 Du Nouveau Paragraphe 2 «Les Vices Du
Consentement»" [Online]. Available from: https://iej.univ-paris1.fr/openaccess/reforme-
contrats/titre3/stitrel/chap2/sect2/ssect1/para2-vices-consentement/ [5 August 2017]

102 French Civil Code Article 1136. A mistake as to value is not a ground of nullity where, in the absence
of a mistake about the essential qualities of the act of performance, a contracting party makes only an inaccurate

valuation of it.
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103 French Civil Code Article 1128. The following are necessary for the validity of a contract:

1. the consent of the parties;

2. their capacity to contract;

3. content which is lawful and certain.

104 French Civil Code Article 1130. Mistake, fraud and duress vitiate consent where they are of such a
nature that, without them, one of the parties would not have contracted or would have contracted on substantially
different terms. Their decisive character is assessed in the light of the person and of the circumstances in which
consent was given.

105 Gabriel Marty and Pierre Raynaud, Droit Civil, p. 133.

106 French Civil Code Article 1131. Defects in consent are a ground of relative nullity of the contract.

97 French Civil Code Article 1181. Relative nullity may be claimed only by the party that the legislation
intends to protect.

[t may be remedied by affirmation.
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Where more than one person has the right to bring an action for relative nullity, renunciation by one of
them does not prevent the others from bringing proceedings.

1% French Civil Code Article 1182. Affirmation is an act by which a person who could rely on the nullity
of the contract renounces the right to do so. This act must mention the subject-matter of the obligation and the
defect affecting the contract.

Affirmation can take place only after the conclusion of the contract.

Voluntary performance of a contract in the knowledge of a ground of nullity is equivalent to affirmation.

In the case of duress, affirmation can take place only after the duress has ceased.

1% Barry Nicholas, The French Law of Contract, pp. 69-70.

10 French Civil Code (former) Article 1382 any act which a person causes damage to another makes the
person whose fault damaged occurred liable to make reparation for such damage.

1 Timothy Hoff, "Error in the Formation of Contracts in Louisiana: A Comparative Analysis," Tulane Law
Review 53: 374.

12 F_ Kessler and E. Fine, "Culpa in Contrahendo, Bargaining in Good Faith and Freedom of Contract: A

Comparative Study," Harvard Law Review 77, 3 (January 1964): 430.
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13 Donald Harris and Denis Tallon, Contract Law Today : Anglo-French Comparisons (Oxford: Clarendon

Press, 1991), p. 151.

14 p D.V. Marsh, Comparative Contract Law : England, France, Germany p. 126

115 French Civil Code Article 1104. Contracts must be negotiated, formed and performed in good faith.

This provision is a matter of public policy

16 French Civil Code (former) Article 1134. Agreements lawfully entered into have the force of law for
those who have made them.

They may be revoked only by their mutual consent, or for causes allowed by law.

They must be performed in good faith.

7 French Civil Code Article 1112. The commencement, continuation and breaking-off of precontractual
negotiations are free from control. They must mandatorily satisfy the requirements of good faith.

In case of fault committed during the negotiations, the reparation of the resulting loss is not calculated

so as to compensate the loss of benefits which were expected from the contract that was not concluded.



86

o w = v Y o [ A v I Y Ao ! 9 Yo a
ﬁ]']ﬂ@ﬁ/ﬁ@UﬂL'JUVTU']VIIUﬂ']iLLQQEUQQJUaubLW 'E]EJ']Qliﬂﬁ]quﬁuqcﬂﬂflﬂaq?‘ﬂg‘llﬂeﬁﬂUﬂqiﬂigl,llu

[
a wa [y o

AMAIYRINTUNUR NS aztunin

q

Ty runtnnlun1sudadayauiay wenanng

'
[

Aviua e day ey

o

i
Huntnlunisudsteyaiinnnuiuiaudd n1slindatayanind11e1a

v v a

lugnisuenaedyalalunsaiinisldudsteyavivlviauguseuvesadygydndienis

AR

unngaglyte

1
0% Y o o L

iail fveduneuseniswiledn ngdaaisassheridyayiiulaeddyyidienisly

A% 7]

o v o ! ) Ql

wateyadAyduiinadanudusenlunisiiindyyivesddyyrdndieniwdiasd

Y

17 ¥
Y A

ANMUFUNUSTUNaReaalAgNSTIMINNINTT 1137 155ad09 Pagnalstuy Tudailesulelain

4

Wi lunisudsdeyalunsdiuing 1112-1 Audns) 1137 355aaesazianulnaifesiu

winfiveunndnnsesivinnisliudadeyatugnintulaefianunieasnagdayqydndiy

! [%
{ Yy oY

wilsasilunsdinadeaalaenistis uininusingitedyqiiliudsdeyatulifianuiiay

U ]

[ 1 PN Y Y [ 1 BYU Aa = Yo a
iUiU'WN']EJ‘VIIlILL%Q?J@BJ@@Qﬂ@']’Jﬂi‘UN@LWENﬂ']i?I@Ii?IﬂWLﬁ?J“VI']EJ

AR QU

naenaNady18nienis

2120

A
Y
dyalagodainnuiinadeaalnanistisls

Wit Teeldlanunsauanans

<

suiitulaan Wefiarsanluiesmuddnyin nsdEuniilunisudadeyaneliia

HadasUsEn1snaIfe Usenisusn gdyadhenliwdeleyanddyunedayyidndevilady

QU o

8 French Civil Code Article 1112-1. The party who knows information which is of decisive importance for
the consent of the other, must inform him of it where the latter legitimately does not know the information or
relies on the contracting party.

However, this duty to inform does not apply to an assessment of the value of the act of performance.

Information is of decisive importance if it has a direct and necessary relationship with the content of the
contract or the status of the parties.

A person who claims that information was due to him has the burden of proving that the other party had
the duty to provide it, and that other party has the burden of proving that he has provided it.

The parties may neither limit nor exclude this duty.

In addition to imposing liability on the party who had the duty to inform, his failure to fulfil the duty may
lead to annulment of the contract under the conditions provided by articles 1130 and following.

9 French Civil Code Article 1137 Fraud is an act of a party in obtaining the consent of the other by
scheming or lies.

The intentional concealment by one party of information, where he knows its decisive character for the
other party, is also fraud.

120 "Rapport au Président de la République relatif & lordonnance n° 2016-131 du 10 février 2016 portant
réforme du droit des contrats, du régime général et de la preuve des obligations” [Online]. Available from:

https://www.legifrance.gouv.fr/eli/rapport/2016/2/11/JUSC1522466P/jo/texte [5 August 2017]
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121 Aurélien Bamdg, " L’obligation Précontractuelle D’information (Art. 1112-1 C. Civ)" [Online]. Available
from: https://aurelienbamde.com/2017/01/11/lobligation-precontractuelle-dinformation-art-1112-1-c-civ/ [5 August
2017]

122 French Civil Code Article 1178. A contract which does not satisfy the conditions required for its validity
is a nullity. Nullity must be declared by a court, unless the parties establish it by mutual agreement.

An annulled contract is deemed never to have existed.

Acts of performance which have been carried out give rise to restitution under the conditions provided
by articles 1352 to 1352-9.

Irrespective of whether or not the contract is annulled, an injured party may claim reparation for any
harm suffered under the conditions set out by the general law of extra-contractual liability.

o &

123 Bjanca C.M., Diritto Civile: I Contratto (Milano: Giuffré, 1984), p. 10, 81sdialu Adwingal (§17) Tamdiug,

3’

wanANUAAGYHR (NFaMN=: Tayaywy, 2549), w1 63.
124 Guido Alpa and Vincenzo Zeno-Zencovich, Italian Private Law (Abingdon: Routledge-Cavendish, 2007),
p. 163,
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125 Italian Civil Code Article 1428. Mistake is cause for annulment a contract when it is essential and
recognizable by other contracting party.

Extracted from: Mario Beltramo, Giovanni E.Longo, and John H.Merryman (tr.), The ltalian Civil Code and

Complimentary Legislation (New York: Oceana Publications, 1991), p. 364.

126 Italian Civil Code Article 1429. Mistake is essential:

1. when it concerns the nature or the object of the contract;

2. when it concerns the identity of the object of the performance or a quality of said object which,
according to common understanding or under the circumstances, should be considered determinative of consent;

3. when it concerns the identity or personal qualities of the other contracting party, so long as the one
or the others were determinative of consent;

4. when the mistake was one of law and was the only or the principal reason for entering into contract.

127 Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law, p. 164.

128 Italian Civil Code Article 624. A testamentary provision can be impugned by anyone who has an

interest in it when it is the result of mistake, duress, or fraud.
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Mistake in motive, whether of fact or of law, is reason for annulment of the testamentary provision, when
the motive appears from the will and is the only one that moved the testator in disposing.

The action is prescribed in five years from the day on which notice is had of the duress, fraud, or mistake.

129 Italian Civil Code Article 787. A gift can be attacked for mistake in motive, whether of fact or law, when
it appears from the instrument and is the only motive that led the donor to exercise the liberality.

3% Aurelio Gentili, Trattato De Contratto Diretto Da Vincenzo Roppo (Milano: Giuffré, 2006), p.260.

31 Vincenzo Roppo, Il Contratto (Milano: Giuffré, 2011), p. 746.

132 Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law, p. 163.
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133 paolo Cendon, Commentario Al Codice Civile Art. 1343-1469 Bis-Contratto in Generale (Milano: Giuffre,

2010), p. 1227.
3% Francesco Galgano, Trattato Di Diritto Civile (Padova: Cedam, 2010), p. 351.

135 Daniel Minussi, Trattato Organico Di Diritto Civile Il Contratto-Tome lii (Napoli: Edizioni Simone, 2004),

b. 376.

136 Francesco Caringella and Giuseppe De Marzo, Manuale Di Diritto Civile Volume lii: li Contratto (Milano:

Giuffre, 2008), p. 862.
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37 Daniel Minussi, Trattato Organico Di Diritto Civile Il Contratto-Tome lii, pp. 377-378.

138 Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law, p. 163.

%% Cass. Civ. 18 dicembre 1981, n.6714; Nicolo Lipari and Pietro Rescigno, Diritto Civile : Volume lii -

Obbligazioni li - Il Contratto in Generale (Milano: Giuffre, 2009), p. 1232.

10 Daniel Minussi, Trattato Organico Di Diritto Civile Il Contratto-Tome lii, p. 376.
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191 Cass. civile, sez. Unite 1 luglio 1997, n.5900.

192 Cass. civile, sez. 17 dicembre 1991, n.13578.

1 a8a Aszafyned, 'anudidgaalunisuanaanui,’ Anerdnususyyrunidudn ausdfaians
UINYSUSIIUAIERNS, 2544), T 12.

14 Jtalian Civil Code Article 1427. A contracting party, whose consent was given by mistake, extorted by
duress or obtained by fraud, can demand annulment of the contract according to the following provisions.

1% Italian Civil Code Article 1428. Mistake is cause for annulment a contract when it is essential and

recognizable by other contracting party.
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19 talian Civil Code Article 1969. A compromise cannot be annulled on grounds of a mistake of law
relating to the questions which were the subject of litigation between parties.

17 |uisa Antoniolli and Anna Veneziano, Principles of European Contract Law and ltalian Law - a

Commentary (Hague: Kluwer Law International, 2005), p. 193.

18 grfuvingal (310) Yamdnug, vdnanudrdnie, wih 81.

19 Italian Civil Code Article 1431. A mistake is considered recognizable when, with respect to the content,
the circumstances of the contract, or the quality of the content, the circumstances of the contract, or the quality

of the contracting parties, it would have been detected by a person of normal diligence.
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16 John Cartwright and Martijn Hesselink, Precontractual Liability in Furopean Private Law (Cambridge,

New York: Cambridge University Press, 2010), p. 103.

167 Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law, p. 218.
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170 John Cartwright and Martijn Hesselink, Precontractual Liability in European Private Law, p. 103.

171

31U Tamdiug, uanAusuRanaudyoy, v 62-63.
12 http:// www.jusunit.it/Curdozo/Review/Contract/Cisano.html , 8198islu 97U lanfiiug, ndnaausudin
Aeudnan, N 62.

' John Cartwright and Martijn Hesselink, Precontractual Liability in Furopean Private Law, p. 103.

7% \Venezian G., “L’errore di diritto e il posseso di buona fede, ” Giurisprudenza italiana 4 (1905): 318,
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Martijn Hesselink, Precontractual Liability in European Private Law, p.103.
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Draft Common Frame of Reference (DCFR) 1UusuInIeindievanngmuneLenou
Turivglsusuilinguszasiiieliuszmanigluglsuiindnnguneie nvuiiteldsau fu
FagninslaenguAnwiuszananguuisunaglsy (The Study group on a European Civil
Code %38@ The Study group) LLﬁ%ﬂEjﬂﬁﬁTEJﬂ{]MiJ’IEJLaﬂ%uﬁﬂi’mgiuﬂiz%ﬂﬂuﬂﬂiﬂ
(Research Group on Existing EC Private Law %38 The Acquis Group) DCFR Fafuded
uansianusilovesinngyunefiinainsyuunguaneiiuandaiu Tagldsunisatiuayu

NNANENTINBNI5YLSU (European Commission) AauAUN.A. 2548 wagmoulain1sdndium

176 http:// www.jusunit.it/Curdozo/Review/Contract/Cisano.html , §13fidlu 317 Tandiiusg,

yanANuSURRRauUdT, w1 63.

T Benatti F., “ Responsabilita Precontrattuale: Diritto Civile, ” Enciclopedia Giuridica, Istituto della

Enciclopedia Italiana 27 (1991): 3, 8198idbu 91U Tamdiug, wdnanusuinneudyn, wined.

o a

" asAns vendenatsy, “nszulunistunisiindygn,” AnerdnusuSygruvidudia
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19 principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

prepared by the Study Group on a European Civil Code and the Research Group on EC Private Law (Acquis Group)
Full Edition, edited by Christian von Bar and Eric Clive (Munich: Sellier. European Law Publishers, 2009), pp. 1-2.
8 Neil Jansen and Reinhard Zimmermann, "Contract Formation and Mistake in European Contract Law:

A Genetic Comparison of Transnational Model Rules," Oxford Journal of Legal Studies 31 (2011): 655.

181 pECL Article 4:103: Fundamental Mistake as to Facts or Law

(1) A party may avoid a contract for mistake of fact or law existing when the contract was concluded if:

(a) (i) the mistake was caused by information given by the other party; or

(ii) the other party knew or ought to have known of the mistake and it was contrary to good faith and fair
dealing to leave the mistaken party in error; or

(iii) the other party made the same mistake, and

(b) the other party knew or ought to have known that the mistaken party, had it known the truth, would
not have entered the contract or would have done so only on fundamentally different terms

(2) However a party may not avoid the contract if:

(@) in the circumstances its mistake was inexcusable, or

(b) the risk of the mistake was assumed, or in the circumstances should be borne, by it.

182 principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

p. 457.
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18 |bid., p. 66.

18 DCFR Article 11.-7:201.

(1) A party may avoid a contract for mistake of fact or law existing when the contract was concluded if:

(a) the party, but for the mistake, would not have concluded the contract or would have done so only
on fundamentally different terms and the other party knew or could reasonably be expected to have known this;
and

(b) the other party; (i) caused the mistake;

(ii) caused the contract to be concluded in mistake by leaving the mistaken party in error, contrary to
good faith and fair dealing, when the other party knew or could reasonably be expected to have known of the
mistake;

(iii) caused the contract to be concluded in mistake by failing to comply with a pre- contractual
information duty or a duty to make available a means of correcting input errors;

(iv) made the same mistake.

(2) However a party may not avoid the contract for mistake if:

(a) the mistake was inexcusable in the circumstances; or

(b) the risk of the mistake was assumed, or in the circumstances should be borne, by that party.

Extracted from: Principles, Definitions and Model Rules of European Private Law, Draft Common Frame of

Reference, p. 457.
' Ibid.
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18 Ibid., p. 459.

87 Hugh Beale, "Pre-Contractual Obligations : The General Contract Law Background," Juridica

International 14 (2008): 44-45.
18 |bid., p. 46.

8 Principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

p. 493.
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0 1bid., p. 460.

1 DCFR Article 11.-3:101

(1) Before the conclusion of a contract for the supply of goods, other assets or services by a business to
another person, the business has a duty to disclose to the other person such information concerning the goods,
other assets or services to be supplied as the other person can reasonably expect, taking into account the standards
of quality and performance which would be normal under the circumstances.

(2) In assessing what information the other person can reasonably expect to be disclosed, the test to be
applied, if the other person is also a business, is whether the failure to provide the information would deviate from
good commercial practice.

192 principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

p. 200.

12 DCFR Article 11.-3:201:

(1) A business which intends to conclude a contract by making available electronic means without
individual communication for concluding it has a duty to make available to the other party appropriate, effective
and accessible technical means for identifying and correcting input errors before the other party makes or accepts

an offer.
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(2) Where a person concludes a contract in error because of a failure by a business to comply with the
duty under paragraph (1) the business is liable for any loss caused to that person by such failure. This is without
prejudice to any remedy which may be available under 11.-7:201 (Mistake).

(3) In relations between a business and a consumer the parties may not, to the detriment of the
consumer, exclude the application of this Article or derogate from or vary its effects.

19 Principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

p. 461.
1% Ibid., p. 462.
% |bid., p. 462-463.
¥ lbid., p. 518
198 DCFR Article 11.-7:212:
(1) A contract which may be avoided under this Section is valid until avoided but, once avoided, is

retrospectively invalid from the beginning.
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(2) The question whether either party has a right to the return of whatever has been transferred or
supplied under a contract which has been avoided under this Section, or a monetary equivalent, is regulated by
the rules on unjustified enrichment.

(3) The effect of avoidance under this Section on the ownership of property which has been transferred
under the avoided contract is governed by the rules on the transfer of property.

' DCFR Article 11.-7:203.

(1) If a party is entitled to avoid the contract for mistake but the other party performs, or indicates a
willingness to perform, the obligations under the contract as it was understood by the party entitled to avoid it,
the contract is treated as having been concluded as that party understood it. This applies only if the other party
performs, or indicates a willingness to perform, without undue delay after being informed of the manner in which
the party entitled to avoid it understood the contract and before that party acts in reliance on any notice of
avoidance.

(2) After such performance or indication the right to avoid is lost and any earlier notice of avoidance is
ineffective.

(3) Where both parties have made the same mistake, the court may at the request of either party bring

the contract into accordance with what might reasonably have been agreed had the mistake not occurred.
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200 principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

p. 484,

21 bid., p. 484.

22 DCFR Article I1.- 7:214

(1) A party who has the right to avoid a contract under this Section (or who had such a right before it was
lost by the effect of time limits or confirmation) is entitled, whether or not the contract is avoided, to damages
from the other party for any loss suffered as a result of the mistake, fraud, coercion, threats or unfair exploitation,
provided that the other party knew or could reasonably be expected to have known of the ground for avoidance.

(2) The damages recoverable are such as to place the aggrieved party as nearly as possible in the position
in which that party would have been if the contract had not been concluded, with the further limitation that, if
the party does not avoid the contract, the damages are not to exceed the loss caused by the mistake, fraud,
coercion, threats or unfair exploitation.

(3) In other respects the rules on damages for non-performance of a contractual obligation apply with
any appropriate adaptation.

203 principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

p. 530.
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20% PREAMBLE (Purpose of the Principles)

These Principles set forth general rules for international commercial contracts.

They shall be applied when the parties have agreed that their contract be governed by them.(*)

They may be applied when the parties have agreed that their contract be governed by general principles
of law, the lex mercatoria or the like.

They may be applied when the parties have not chosen any law to govern their contract.

They may be used to interpret or supplement international uniform law instruments.

They may be used to interpret or supplement domestic law.

They may serve as a model for national and international legislators.
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Extracted from: Unidroit Principles of International 2016, (Rome: International Institute for the Unification

of Private Law, 2016), p.1.

25 @355 GBwayayns, “Yamnisihandausandnenisiuldlungmnglne,” Grendnwusuiganumdudia
AzdRAans ANl Ine1de, 2551), i 47,

26 Michael Joachim Bonell, "The Unidroit Principles of International Commercial Contracts: Why? What?
How?," Tulane Law Review 69 (April 1995): 1134,

207 Unidroits Article 3.2.1 Mistake is an erroneous assumption relating to facts or to law existing when the
contract was concluded.

28 Stefan Vogenauer and Jan Kleinheisterkamp, Commentary on the Unidroit Principles of International

Commercial Contracts (Picc) (Oxford: Oxford University Press, 2009), p. 424.
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212 Unidroits Article 3.2.2

(1) A party may only avoid the contract for mistake if, when the contract was concluded, the mistake
was of such importance that a reasonable person in the same situation as the party in error would only have
concluded the contract on materially different terms or would not have concluded it at all if the true state of
affairs had been known, and

(a) the other party made the same mistake, or caused the mistake, or knew or ought to have known of
the mistake and it was contrary to reasonable commercial standards of fair dealing to leave the mistaken party in
error; or

(b) the other party had not at the time of avoidance reasonably acted in reliance on the contract.

(2) However, a party may not avoid the contract if

(a) it was grossly negligent in committing the mistake; or

(b) the mistake relates to a matter in regard to which the risk of mistake was assumed or, having regard
to the circumstances, should be borne by the mistaken party.

21 Unidroit Principles of International 2016, p. 102.
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225 Unidroits Article 3.2.4 A party is not entitled to avoid the contract on the ground of mistake if the
circumstances on which that party relies afford, or could have afforded, a remedy for non-performance.

%% Unidroits Article 3.2.10

(1) If a party is entitled to avoid the contract for mistake but the other party declares itself willing to
perform or performs the contract as it was understood by the party entitled to avoidance, the contract is considered
to have been concluded as the latter party understood it. The other party must make such a declaration or render
such performance promptly after having been informed of the manner in which the party entitled to avoidance
had understood the contract and before that party has reasonably acted in reliance on a notice of avoidance.

(2) After such a declaration or performance the right to avoidance is lost and any earlier notice of
avoidance is ineffective.
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229 Unidroits Article 3.2.16 Irrespective of whether or not the contract has been avoided, the party who
knew or ought to have known of the ground for avoidance is liable for damages so as to put the other party in the
same position in which it would have been if it had not concluded the contract.

230 Stefan Vogenauer and Jan Kleinheisterkamp, Commentary on the Unidroit Principles of International

Commercial Contracts (Picc), p. 483.
21 bid., p. 485.
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Section 1565. The consent of the parties to a contract must be:
1. Free;
2. Mutual; and,

3. Communicated by each to the other.

Section 1566. A consent which is not free is nevertheless not absolutely void, but may

be rescinded by the parties, in the manner prescribed by the Chapter on Rescission.

Section 1567. An apparent consent is not real or free when obtained through:
1. Duress;
2. Menace;
3. Fraud;
4. Undue influence; or,

5. Mistake.
Section 1577 Mistake may be either of fact or law.

Section 1577. Mistake of fact is a mistake, not caused by the neglect of a legal duty
on the part of the person making the mistake, and consisting in:

1. An unconscious ignorance or forgetfulness of a fact past or present, material
to the contract; or,

2. Belief in the present existence of a thing material to the contract, which does

not exist, or in the past existence of such a thing, which has not existed.

! California Legislative Information, "Civil Code" [Online]. Available from:
http://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?tocCode=CIV&division=3.&title=&part=
&chapter=&article= [17 October 2017]
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Section 1578. Mistake of law constitutes a mistake, within the meaning of this Article,
only when it arises from:
1. A misapprehension of the law by all parties, all supposing that they knew
and understood it, and all making substantially the same mistake as to the law; or,
2. A misapprehension of the law by one party, of which the others are aware

at the time of contracting, but which they do not rectify.
Section 1579. Mistake of foreign laws is a mistake of fact.

Section 1689. (a) A contract may be rescinded if all the parties thereto consent.
(b) A party to a contract may rescind the contract in the following cases:

(1) If the consent of the party rescinding, or of any party jointly contracting with
him, was given by mistake, or obtained through duress, menace, fraud, or undue
influence, exercised by or with the connivance of the party as to whom he rescinds,
or of any other party to the contract jointly interested with such party.

(2) If the consideration for the obligation of the rescinding party fails, in whole
or in part, through the fault of the party as to whom he rescinds.

(3) If the consideration for the obligation of the rescinding party becomes
entirely void from any cause.

(4) If the consideration for the obligation of the rescinding party, before it is
rendered to him, fails in a material respect from any cause.

(5) If the contract is unlawful for causes which do not appear in its terms or
conditions, and the parties are not equally at fault.

(6) If the public interest will be prejudiced by permitting the contract to stand.

(7) Under the circumstances provided for in Sections 39, 1533, 1566, 1785,
1789, 1930 and 2314 of this code, Section 2470 of the Corporations Code, Sections
331, 338, 359, 447, 1904 and 2030 of the Insurance Code or any other statute providing

for rescission.
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Section 1692. When a contract has been rescinded in whole or in part, any party to
the contract may seek relief based upon such rescission by (a) bringing an action to
recover any money or thing owing to him by any other party to the contract as a
consequence of such rescission or for any other relief to which he may be entitled
under the circumstances or (b) asserting such rescission by way of defense or cross-
complaint.

If in an action or proceeding a party seeks relief based upon rescission and the
court determines that the contract has not been rescinded, the court may grant any
party to the action any other relief to which he may be entitled under the

circumstances.

A claim for damages is not inconsistent with a claim for relief based upon
rescission. The aggrieved party shall be awarded complete relief, including restitution
of benefits, if any, conferred by him as a result of the transaction and any
consequential damages to which he is entitled; but such relief shall not include

duplicate or inconsistent items of recovery.

If in an action or proceeding a party seeks relief based upon rescission, the
court may require the party to whom such relief is granted to make any compensation
to the other which justice may require and may otherwise in its judgment adjust the

equities between the parties.
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Article 1948. Consent may be vitiated by error, fraud, or duress.

Article 1949. Error vitiates consent only when it concerns a cause without which the
obligation would not have been incurred and that cause was known or should have

been known to the other party.

Article 1950. Error may concern a cause when it bears on the nature of the contract,
or the thing that is the contractual object or a substantial quality of that thing, or the
person or the qualities of the other party, or the law, or any other circumstance that

the parties regarded, or should in good faith have regarded, as a cause of the obligation.

Article 1951. A party may not avail himself of his error if the other party is willing to

perform the contract as intended by the party in error.

Article 1952. A party who obtains rescission on grounds of his own error is liable for
the loss thereby sustained by the other party unless the latter knew or should have
known of the error.

The court may refuse rescission when the effective protection of the other
party's interest requires that the contract be upheld. In that case, a reasonable
compensation for the loss he has sustained may be granted to the party to whom

rescission is refused.

Article 2031. A contract is relatively null when it violates a rule intended for the
protection of private parties, as when a party lacked capacity or did not give free
consent at the time the contract was made. A contract that is only relatively null may

be confirmed.

2 Louisiana State Legislature, "Civil Code" [Online]. Available from:

https://legis.\a.gov/legis/Laws_Toc.aspx?folder=67&level=Parent [17 October 2017]
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Relative nullity may be invoked only by those persons for whose interest the
ground for nullity was established, and may not be declared by the court on its own

initiative.

Article 2032.  Action for annulment of an absolutely null contract does not prescribe.
Action of annulment of a relatively null contract must be brought within five
years from the time the ground for nullity either ceased, as in the case of incapacity
or duress, or was discovered, as in the case of error or fraud.
Nullity may be raised at any time as a defense against an action on the contract,

even after the action for annulment has prescribed.

Article 3082. A compromise may be rescinded for error, fraud, and other grounds for
the annulment of contracts. Nevertheless, a compromise cannot be rescinded on

grounds of error of law or lesion.
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Article. 1104. Contracts must be negotiated, formed and performed in good faith.

Article. 1112.The commencement, continuation and breaking- off of precontractual
negotiations are free from control. They must mandatorily satisfy the requirements of
good faith.

In case of fault committed during the negotiations, the reparation of the
resulting loss is not calculated so as to compensate the loss of benefits which were

expected from the contract that was not concluded.

Article 1112-1. The party who knows information which is of decisive importance for
the consent of the other, must inform him of it where the latter legitimately does not
know the information or relies on the contracting party.

However, this duty to inform does not apply to an assessment of the value of
the act of performance.

Information is of decisive importance if it has a direct and necessary relationship
with the content of the contract or the status of the parties.

A person who claims that information was due to him has the burden of proving
that the other party had the duty to provide it, and that other party has the burden
of proving that he has provided it.

The parties may neither limit nor exclude this duty.

In addition to imposing liability on the party who had the duty to inform, his

® John Cartwright, Bénédicte Fauvarque-Cosson, and Simon Whittaker, "The Law of Contract, the General
Regime of Obligations and Proof of Obligations the New Provisions of the Code Civil Created by Ordonnance N°
2016-131  of 10  February 2016  Translated into  English" [Online].  Available  from:
http://www.textes justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf [19 April 2018 1
This translation was commissioned by the Direction des affaires civiles et du sceau, Ministére de la Justice,

République francaise.
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failure to fulfil the duty may lead to annulment of the contract under the conditions

provided by articles 1130 and following.

Article 1128. The following are necessary for the validity of a contract:
1. the consent of the parties;
2. their capacity to contract;

3. content which is lawful and certain.

Article. 1129. In accordance with article 414-1, one must be of sound mind to give

valid consent to a contract.

Article. 1130. Mistake, fraud and duress vitiate consent where they are of such a nature
that, without them, one of the parties would not have contracted or would have
contracted on substantially different terms. Their decisive character is assessed in the

lisht of the person and of the circumstances in which consent was given.
Article. 1131. Defects in consent are a ground of relative nullity of the contract.

Article. 1132. Mistake of law or of fact, as long as it is not inexcusable, is a ground of
nullity of the contract where it bears on the essential qualities of the act of

performance owed or of the other contracting party.

Article. 1133. The essential qualities of the act of performance are those which have
been expressly or impliedly agreed and which the parties took into consideration on
contracting.

Mistake is a ground of nullity whether it bears on the act of performance of
one party or of the other.

Acceptance of a risk about a quality of the act of performance rules out mistake

in relation to this quality.

Article. 1134. Mistake about the essential qualities of the other contracting party is a
ground of nullity only as regards contracts entered into on the basis of considerations

personal to the party.
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Article. 1135. Mistake about mere motive, extraneous to the essential qualities of the
act of performance owed or of the other contracting party is not a ground of nullity
unless the parties have expressly made it a decisive element of their consent.
However, mistake about the motive for an act of generosity is a ground of nullity

where, but for the mistake, the donor would not have made it.

Article. 1136. A mistake as to value is not a ground of nullity where, in the absence of
a mistake about the essential qualities of the act of performance, a contracting party

makes only an inaccurate valuation of it.

Article 1178. A contract which does not satisfy the conditions required for its validity
is a nullity. Nullity must be declared by a court, unless the parties establish it by
mutual agreement.

An annulled contract is deemed never to have existed.

Acts of performance which have been carried out give rise to restitution under
the conditions provided by articles 1352 to 1352-9.

Irrespective of whether or not the contract is annulled, an injured party may
claim reparation for any harm suffered under the conditions set out by the general

law of extra-contractual liability.

Article 1181. Relative nullity may be claimed only by the party that the legislation
intends to protect.

It may be remedied by affirmation.

Where more than one person has the right to bring an action for relative nullity,

renunciation by one of them does not prevent the others from bringing proceedings.

Article 1182. Affirmation is an act by which a person who could rely on the nullity of
the contract renounces the right to do so. This act must mention the subject- matter

of the obligation and the defect affecting the contract.
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Article 1337. The parties must behave in good faith during the pre- contractual

bargaining and contract drafting.

Article 1338. A party who knows or should know the existence of a reason for invalidity
of the contract and does not give notice to the other party is bound to compensate
for the damage suffered by the latter in relying, without fault, on the validity of the

contract

Article 1427.A contracting party, whose consent was given by mistake, extorted by
duress or obtained by fraud, can demand annulment of the contract according to the

following provisions.

Article 1428. Mistake is cause for annulment a contract when it is essential and

recognizable by other contracting party.

Article 1429. Mistake is essential:

1. when it concerns the nature or the object of the contract;

2. when it concerns the identity of the object of the performance or a quality
of said object which, according to common understanding or under the circumstances,
should be considered determinative of consent;

3. when it concerns the identity or personal qualities of the other contracting
party, so long as the one or the others were determinative of consent;

4. when the mistake was one of law and was the only or the principal reason

for entering into contracts

4 Mario Beltramo, Giovanni E.Longo and John H.Merryman (tr.), The Italian Civil Code and Complimentary

Legislation (New York: Oceana Publications, 1991), pp. 346-365.
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Article 1431. A mistake is considered recognizable when, with respect to the content,
the circumstances of the contract, or the quality of the content, the circumstances of
the contract, or the quality of the contracting parties, it would have been detected by

a person of normal diligence.

Article 1432. The mistaken party cannot demand annulment of the contract if, before
he can derive injury from it, the other part offers to perform it in a manner which
conforms to the substance and characteristics of the contract that the mistaken part

intended to conclude.
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Article 7:201
(1) A party may avoid a contract for mistake of fact or law existing when the contract
was concluded if:

(a) the party, but for the mistake, would not have concluded the contract or
would have done so only on fundamentally different terms and the other party knew
or could reasonably be expected to have known this; and

(b) the other party; (i) caused the mistake;

(i) caused the contract to be concluded in mistake by leaving the mistaken
party in error, contrary to good faith and fair dealing, when the other party knew or
could reasonably be expected to have known of the mistake;

(i) caused the contract to be concluded in mistake by failing to comply with
a pre-contractual information duty or a duty to make available a means of correcting
input errors; or

(iv) made the same mistake.

(2) However a party may not avoid the contract for mistake if:
(a) the mistake was inexcusable in the circumstances; or
(b) the risk of the mistake was assumed, or in the circumstances should be

borne, by that party.

Article7:203
(1) If a party is entitled to avoid the contract for mistake but the other party
performs, or indicates a willingness to perform, the obligations under the contract as

it was understood by the party entitled to avoid it, the contract is treated as having

° Principles, Definitions and Model Rules of European Private Law, Draft Common Frame of Reference

(DCER), Full Edition, prepared by the Study Group on a European Civil Code and the Research Group on EC Private
Law (Acquis Group), edited by Christian von Bar and Eric Clive, (Munich: Sellier. European Law Publishers, 2009), pp
457-528.
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been concluded as that party understood it. This applies only if the other party
performs, or indicates a willingness to perform, without undue delay after being
informed of the manner in which the party entitled to avoid it understood the contract
and before that party acts in reliance on any notice of avoidance.

(2) After such performance or indication the right to avoid is lost and any earlier
notice of avoidance is ineffective.

(3) Where both parties have made the same mistake, the court may at the
request of either party bring the contract into accordance with what might reasonably

have been agreed had the mistake not occurred.

Article7:214

(1) A party who has the right to avoid a contract under this Section (or who
had such a right before it was lost by the effect of time limits or confirmation) is
entitled, whether or not the contract is avoided, to damages from the other party for
any loss suffered as a result of the mistake, fraud, coercion, threats or unfair
exploitation, provided that the other party knew or could reasonably be expected to
have known of the ground for avoidance.

(2) The damages recoverable are such as to place the aggrieved party as nearly
as possible in the position in which that party would have been if the contract had
not been concluded, with the further limitation that, if the party does not avoid the
contract, the damages are not to exceed the loss caused by the mistake, fraud,
coercion, threats or unfair exploitation.

(3) In other respects the rules on damages for non-performance of a contractual

obligation apply with any appropriate adaptation.
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UNIDROIT Principles of International Commercial Contracts 2016°

Article 3.2.1 Mistake is an erroneous assumption relating to facts or to law existing

when the contract was concluded.

Article 3.2.2

(1) A party may only avoid the contract for mistake if, when the contract was
concluded, the mistake was of such importance that a reasonable person in the same
situation as the party in error would only have concluded the contract on materially
different terms or would not have concluded it at all if the true state of affairs had
been known, and

(a) the other party made the same mistake, or caused the mistake, or knew or
ought to have known of the mistake and it was contrary to reasonable commercial
standards of fair dealing to leave the mistaken party in error; or

(b) the other party had not at the time of avoidance reasonably acted in
reliance on the contract.

(2) However, a party may not avoid the contract if

(a) it was grossly negligent in committing the mistake; or

(b) the mistake relates to a matter in regard to which the risk of mistake was

assumed or, having regard to the circumstances, should be borne by the mistaken

party.

Article 3.2.10

(1) If a party is entitled to avoid the contract for mistake but the other party
declares itself willing to perform or performs the contract as it was understood by the
party entitled to avoidance, the contract is considered to have been concluded as the

latter party understood it. The other party must make such a declaration or render

6 Unidroit Principles of International 2016 (Rome: International Institute for the Unification of Private Law,

2016), pp.100-123.
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such performance promptly after having been informed of the manner in which the
party entitled to avoidance had understood the contract and before that party has
reasonably acted in reliance on a notice of avoidance.

(2) After such a declaration or performance the right to avoidance is lost and

any earlier notice of avoidance is ineffective.

Article 3.2.16 Irrespective of whether or not the contract has been avoided, the party
who knew or ought to have known of the ground for avoidance is liable for damages
so as to put the other party in the same position in which it would have been if it had

not concluded the contract.
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