Uyngisngvesdyaiygniunasndin

UNEETINTA! JUAINAD

unAngauasuiiudoyaatuiinvaineinusaauntnisfing 2554 liusnisluadatdyaign (CUIR)
Duuiludeyavestidndvesineriinug Nasinniaiodinivede
The abstract and full text of theses from the academic year 2011 in Chulalongkormn University Intellectual Repository (CUIR)

are the thesis authors' files submitted through the University Graduate School.

= ! =

Weninusiiludiunilavesns@nwmunangnsusyaineansumddin

A1 LRFANS
AnziRAEns PaINTRUMIINeAY
Uns@nw 2560

SvaviEveIIAINIAlUN NSy



LEGAL PROBLEMS OF LIFELONG-COMMITTED CONTRACT

Miss Teeraporn Jindaluang

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws Program in Laws
Faculty of Law
Chulalongkorn University
Academic Year 2017

Copyright of Chulalongkorn University



WU INUS Jaymnguunevesdyaigniunaondin
1ng UENSTINTal JuA AN
ULk Aeans

919158NUSNYIMENTINUSHAN  Aans1913e As.ATuingal landwug

Anellfeans Paansalumivends eyliRliivinerdnwusatuilidudiumis

YBINIANYINUNENENTUT sy Uaudin

AMUAAMLLRANENS

(§9emans1se as. Unsan a338ve)

ALIENTIUNTADUANGIRNUS

Use51UNTTUNT

9197159NUSNWIINGTANUS AN

NFINNTT

(§Yemans13158 0331598 MAUNIARLS)
ASIUNINIBUBNUNTINGNFY

(HY2em1an313158 a.yiuns wemUin)



391030l Juamas : dymingranevesdyaiigniunaendin (LEGAL PROBLEMS OF LIFELONG-

DA N

o

COMMITTED CONTRACT) o.iUSnuinendwusudn: a. ns.aiuvinsal Tanfiiug, 179 nih.

luthigtulsemalvedelaiingnunendygiluseswesdyyrigniunaendinlaoaniy Jadgyqyii

o

o Na a

il u@]aammmumuammﬂmma LUU"UE]G’]ﬂaQWE)’l‘\]E]FJIWJG’]WQW?E]&’]&I']?QLEﬂl‘UUiuﬂ@Uﬂ‘UL@ﬂmﬂﬂmm’ﬂﬂ Toy

o

oo

’W]NﬂWUMa’é}ﬂﬁU’Jf;‘MNTUﬂ{]ﬂiﬂEﬂﬂﬂ Toun ﬂiUiU’]LGU’WIiWEJﬁUG]aE)ﬂa’]FJGUSQNLGIJ’]WiE]BﬂML"UW MIUNURTT 541

o

E}le e

Ui%ll?!aﬂg‘ﬁll’]ﬂLLWQLLES‘W']EU"UEJ ammﬂiwmﬁmm $H1UNINTT 889 Ui%ﬂJ’]aﬂ{]WﬁJ’]’&JLLWQLLa%‘W'liLl"UEJ bb 61 E’]EJNVLiﬂb‘]’m

1% o

gelaifinisnanfednwuy GUE]QaiUiU’l‘WNﬂ‘WUGlaE]G]"U’WlLEﬂl’JSEJ'NSUﬂLLﬁN EJFWN mmaummﬁuaaam N Nﬂ Aunaon

o o ]

] '

TFin mamqng‘wmamaaaiyzgmmﬂwumaammm mladadenasuiuavidnlateanvasvesdey wﬁmﬂﬁumaam

Y Y v v U L )
i danalvindryalasuanudemeuazlildsuanuduasesyiniagg

= . =

g inusatuliddigaymaneefnwislymngvuievesdyyiigniunaendinlussuunguuneg

] o U

o wa 1

e WnewiwinisAnwingrunedyny lundninasiaudsgasanguuneuniswaswdvd wsesiydygfdmede

A

Foyayrlaiiusssu we. 2540 waznsewdydiduasesiuilan (atuil 2) wa. 2561 wonaniy luundayea

'
wa | A

nguanesaUssmaldvinnsAnuundaydfidndaeSesduaniigniunasedin suuszanangmnouiavesssne

<

3018 a.a. 1942 InenguunedmalanmunisdnwaenIaNgvuie NsAnvesdyg) SeuEIa1veIdyyT 35013

o

1y =

Pr5zuil n19dndyeyn navesn1sdndeyn TIuMNTeIveanUsEiukazn1svaldademeenld Felldnvus

wa A o =

ﬂa’]EJﬂax‘iﬂ‘U‘U‘V]‘UflJiUG’]LiENaiUEU'WINﬂ‘WUG]aE)WU’JG] G]']JJ‘USuJJ’Jaﬂ{]ﬂﬁJJ'IEJLLWQSUENUiuLVIﬁﬁWW‘lJﬁ?I’]ﬁ’WSEUiﬁLEJ@ﬁJU

oo Y
f.A. 2002 LU L‘WENLLWUMU@@M%BQH{]MMW&‘U@Q‘U?%LVIﬂﬂWWUﬁ?I’]ﬁ’ﬁmSiLEJEﬁlIu lafruananinuailunig

Annuuazkuuvesdyy finniunaeatialifaauilmhdygnduaednualdnes dagdusriiodndygidnan

o

LifinaUaduld drusuns@nwisesdyaiigniiunasndinlungruneg iy auussanangningunavesuseina

QUu A.A. 1896 Felavyaiife dnuaenanguune nisinvesdnn sesia1vesdyan 38n15T1seni n1sidn
o navesnnandan nseeldadens Biduiy uenaint deldnanionadenvendmillunsaliiay

]

o

mevendmivioyanaiianulfiAntuseaig niignuilsiosiuiiavey Wmiiviememveudmiliimaden 2
Usznns Usensusn fe iWmisememueadmilvedndan dsvmsiaes Ae Wmivdemenvesd il veld
dygrdmnduselulaeuidosesderia aaenadardsle ﬂvm&Jﬂmmaaﬂgummmammmumwwmwa AU

ﬁmumsxamammamuamma

P o v o

MnnsAnenu Tudsewalnedslifinsnanisanvuzvesdyginniunaentinlisgetnudedn

U

vauntydRveangmnelneludegiud il melunsiunsesgdyaniiietos fidsuiaaueliinstyda

Al ]

ﬂa‘wmaLﬁavﬁwmﬁmumﬂiawaﬂamm NNNURADAT IR IWEJUEUQIG]VL’]LUL!LE]ﬂLﬂﬂﬂmmﬂuﬂi‘m’]aﬂgﬁmqEJLL'WQLLﬁ"
WYY MuAfeanwg mnngmmwané’m wmﬂwumaammmLLaxma‘vmﬂa'mnamaaammwmgﬂwumaaﬂmm

iam/mma‘us[,umiwmimmLa&nmEJMﬂiﬂJVl;JﬂﬁLaﬂé’zyz:gﬂﬁ@ﬂﬁumaam%im wenI Nty isudaliiausliinig

o o

Mvuawglun1sidndyaigniunaeniiln dAvuaiuvgievlunisidndygigniunaeadinduu dwalvinig

o

a o a o %,

dndyanvniunaendinazdedivaiitmwaniznsdiisazanunsndndyyils lnglidingunfvesnisdndya

] vv

v
v =

UsAuld W VN‘N Lwaiwaamﬂaaqﬂmmﬂiua&mmmwmwawaamm ﬂwumaamnm mmaqmﬂwammmﬁwu

tdufinaymiulunaendinuaziitoduasesndyafifiestos dolmAnamudussusoly

=

Al dffans anedletoldn

Ynsfnwn 2560 anelede o.USnwvan



# # 5985982534 : MAJOR LAWS

KEYWORDS: LIFELONG-COMMITTED CONTRACT / LIFELONG CONTRACT / INNOMINATE CONTRACT
TEERAPORN JINDALUANG: LEGAL PROBLEMS OF LIFELONG-COMMITTED CONTRACT. ADVISOR: PROF.
SANUNKORN SOTTHIBANDHU, Dr.Jur., 179 pp.

Currently, Thailand has no specific provisions on lifelong-committed contract. This lifelong-committed
contract is an innominate contract which may exist separately by itself or may be a part of a specific contract.
Lifelong-committed contracts that are found in Thai laws are lifetime lease that lasts a lifetime of a tenant or of a
landlord as per Section 541 of Thailand’s Civil and Commercial Code and life insurance contract as per Section 889
of the same law. Nevertheless, the characteristics of a lifelong-committed contract have not been distinctively
specified. Moreover, the vagueness of a lifelong-committed contract’s validity and its legal effects prevents the
parties from being aware and understanding its characteristics which results in a possibility of a party facing damages

and not getting adequate protection.

This thesis aims to study the legal problems of lifelong-committed contract in Thai legal system focusing
on studying the law of contract as in accordance with the Civil and Commercial Code, the Unfair Contract Terms
Act, B.E. 2540, and the Consumer Protection Act (No. 2), B.E. 2541. After studying foreign laws on lifelong-committed
contracts, according to Italy’s Civil Code of 1942, the Italian Civil Code contains provisions on the legal
characteristics, the conclusion of contract, the term of the contract, the performance of obligation, the termination
of contract, the effects of termination as well as security and compensation. These are similar to the lifelong-
committed contract provisions contained in the German Civil Code of 2002. However, the provisions in the German
Civil Code providing interpretation and form of a lifelong-committed contract clearly stipulate that such contract
shall be made in writing; otherwise, it shall be deemed invalid. A study on lifelong-committed contracts in Japanese
law reveals that the Japan’s Civil Code of 1896 also has provisions on the legal characteristics, the conclusion of
contract, the term of the contract, the performance of obligation, the termination of contract, the effects of
termination, and compensation. Moreover, such Code provides alternates for an obligee in case death of an obligee
or of a third party is due to fault on the part of an obligor. The obligee or his heir has 2 options: 1) the obligee or
his heir may terminate the contract; 2) the obligee or his heir may continue the contract by requesting the court to

order the obligor to comply with the contract until it completes the term deemed reasonable by the court.

This study found that Thai laws have never expressly mentioned the characteristics of a lifelong-
committed contract nor do they provide adequate protection for concerned parties. The author, therefore, would
like to propose that there should be some provisions of law that give scope for lifelong-committed contract added
to Thai Civil and Commercial Code as a specific contract. The legal characteristics, the legal effects, and the scope
for claiming compensation for termination of a lifelong-committed contract should be added as well. Furthermore,
the author would also like to propose that there should be some special causes for terminating a lifelong-
committed contract. This implies that the termination of a lifelong-committed contract shall require, not an ordinary
cause of contract termination, but a special one for a specific case for the contract to be terminated. These
proposals aim to fulfill the objectives of and to take into account the nature of a lifelong-committed contract which

is supposed to be binding for a lifetime and to protect and to bring justice to concerned parties.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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vesmsazintuile 1Usag Ibid., pp. 204-205.

7 Perpetual Annuity fie dyaliiudszinUnaontin Gialﬂ’[,ui‘mawﬁwuél,eiufjﬁlzﬁLﬂuﬁﬂﬁWﬁmmé’mm

8 Life Annuity fle dyanlineldsdnaaentia deluluiverdnudiauiarldfumininiundingy

? Italian Civil Code Article 1882 Notion. “Insurance is a contract whereby the insurer, on the payment of a
premium, binds himself to compensate the insured, within the limits agreed upon, for damage caused to the insured
by an accident, or to pay a principal sum or an annuity upon the happening of an event contingent upon human

life.”
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1% Guido Alpa and Vincenzo Zeno-Zencovich, Italian Private Law, p. 205.
1 Italian Civil Code Article 1933 Non-actionability. “No action can be brought to collect claims deriving from
gambling or wagers, even in the case of games or wagers which are not prohibited by law.
However, a loser cannot recover what he was voluntarily paid following the outcome of a game or wager
in which there has been no fraud. Recovery is always allowed if the loser is a person lacking capacity.
12 Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law, p. 205.
13 Rendita o 316l deluliAnerdnusiduiazldidumiminusenge

1% Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law, p. 206.
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1> Francesco Macioce, "Rendita," in Enciclopedia Giuridica 26 (1991): 1-3. Iuﬁauﬁlﬁﬁ'uvﬂﬁﬂmEJ‘LgLﬂﬁ’wﬁﬁ’lLLUaImEJ
C I3 L3 a o I3
A.as.Atuingal landiug
16 FeeonDa op o I a P AN a o v A | o P ) ¢ 8
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" Francesco Macioce, “Rendita,” Enciclopedia Giuridica 26 : 3.

18 Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law, p. 206.
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2 gredauntygiiuseurangnuneunadnifatunieidingwain Mario Beltramo, The Italian Civil Code, trans.
Mario Beltramo, Giovanni E. Longo, and John Henry Merryman (New York: Oceana Publications, 1969), pp. 461-464.

% Jtalian Civil Code Article 1861 Notion. “By a contract of perpetual annuity one party in exchange for the
transfer to him of ownership of an immovable (812) or other capital, grants to another the right to receive in
perpetuity periodic payments of a sum of money or of a certain quantity of other fungible things.

A perpetual annuity can also be established as a charge (733) on the gratuitous transfer of an immovable or
other capital.”

% Jtalian Civil Code Article 1869 Other kinds of annuities. “The provisions of articles 1864,1865,1866,1867,

and 1868 apply to any other annual performance in perpetuity, established by any transaction, including a will.”
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udeyay1 Perpetual Annuity #1uu1#51 1870
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% Jtalian Civil Code Article 1862 Applicable rules. “A non-gratuitous transfer of an immovable (812) is subject
to the rules established for sales

Gratuitous transfer of the immovable or other capital is subject to the rules established for gifts.”

2" Jtalian Civil Code Article 1863 Real annuity and simple annuity. “An annuity established through the transfer
of an immovable (812) is a real annuity. An annuity established through the transfer of other capital is a simple
annuity.”

2 Jtalian Civil Code Article 1864 Security for simple annuity. “A Simple annuity shall be secured by mortgage
(2808) on and immovable (812); otherwise return of the capital can be demanded.”

# Jtalian Civil Code Article 1868 Redemption in case of insolvency of debtor. “Compulsory redemption also
takes place in the event of insolvency of the debtor unless, after transfer of the immovable (812) which secured
(1864) the annuity, the transferee of such immovable has assumed (1273) or declared that he is willing to assume
the debt.”

%0 Italian Civil Code Article 1870 Acknowledgement. “The debtor of the annuity, or of any other annual
performance that should or could continue for more than ten years, shall furnish at his expense to the creditor, on

request, a new instrument (2720) after nine years from the date of the preceding one.”
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*! Italian Civil Code Article 1871 Annuities of State. “The provisions of this chapter do not apply to annuities
issued by the State.”
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*2 Jtalian Civil Code Article 1865 Redemption right in perpetual annuity. “A perpetual annuity is redeemable
at the will of the debtor, notwithstanding any agreement to the contrary

The parties can, however, agree that redemption cannot be exercised during the life of the beneficiary or
before the lapse of a certain term, which cannot exceed ten years for a simple annuity or thirty years for a real
annuity (1863).

It can also be agreed that the debtor will not exercise his right of redemption without prior notice to the
beneficiary. The term for such notice cannot exceed one year.

If longer terms have been agreed upon, they are reduced to those established above.”

* Jtalian Civil Code Article 1866 Exercise of redemption. “Redemption of simple or real annuity (1863) is
effected by paying the sum that results from capitalization of the annual income at the legal rate of interest (1284)

The procedure for redemption is established by special laws.”

*% Jtalian Civil Code Article 1867 Compulsory redemption. “A debtor of a perpetual annuity can be compelled
to redeem :

(1) if he is in default in the payment of the annuity for at least two years;
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(2) if he did not give the creditor the promised security or if, in case of loss of that given, he
fails to substitute other equally safe security;
(3) if, as a result of alienation or partition, the land that secures the annuity is apportioned
among more than three persons.”
3 gy é’ggzgﬂfmﬂﬁm,gm@mmmi ﬁagmﬁwzmﬁaz&mﬁﬂﬁ Fyaninesidernenundutaels Wudu
% Italian Civil Code Article 1872 Methods of constitution. “A non-gratuitous life annuity can be established
by the transfer of movable or immovable property (1862) or the assignment of capital.
A life annuity can also be established by sift or will, observing in such cases the rules established by law for
such acts.”
%7 ltalian Civil Code Article 1873 Determination of duration. “A life annuity can be established for the life of
the beneficiary or of another person.

It can also be established for the lives or more than one persons.”
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%8 Italian Civil Code Article 1880 Method of payment of the annuity. “A life annuity established by contract
is owed to the beneficiary in proportion to the number of day lived by the person for whose life annuity has been
established.

However, if it has been agreed to pay the annuity in advance installments, each installment is owed in its
entirety from the day on which if falls due. ”

* Italian Civil Code Article 1874 Establishment in favor of more than one person. “If a life annuity is
established in favor of more than one person, in the absence of contrary agreement the share of pre-deceased
creditor accrues to the benefit of the other creditors.”

% Italian Civil Code Article 1876 Annuity established for the person already deceased. “The contract is void
if the annuity is established for the life of a person who was already deceased at the time of the contract.”

4 Francesco Macioce, “Rendita,” Enciclopedia Giuridica 26 : 10.
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“2 Jtalian Civil Code Article 1878 Non-payment of due installments. “In case of non-payment of due
installments of annuities, the creditor of the annuity, even if he is a party to the contract, cannot demand dissolution
(1453) of the contract, but can cause the sequestration and sale of his debtor’s property for the purpose of investing
out of the proceeds of the sale a sum sufficient to assure payment of the annuity.”

 Jtalian Civil Code Article 1879 Prohibition of redemption and supervening hardship. “Unless otherwise
agreed, the debtor of a life annuity, cannot free himself from payment thereof by offering reimbursement of the
capital, even if he waives recovery of the annual payments already made.

He is bound to pay the annuity for the full time for which it was established, regardless of how burdensome

the performance may have become.”
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(Handelsgesetzbuch Funlaggadn HGB) euszananguunendivdiveuiwnnisteauldiu

% Jtalian Civil Code Article 1877 Resolution of non-gratuitous life annuity. “The creditor of a life annuity
established by a non-gratuitous transaction (1872) can demand the resolution (1453) of the contract if the debtor
fails to provide or reduces the security agreed upon (1461, 1844, 1850, 1867).”

% Norbert Horn, Hein Kotz, and Hans G. Leser, German Private and Commercial Law : An Introduction, trans.

Tony Weir (Oxford: Clarendon Press, 1982), p. 8.

% W52e111UIUES, JuiinAduntwalnseeninulsivel (Uasa 335 a aeva1)/las anadnfdanwiniadens

USvg) uazUsediemans anediinmans anninedusssumans, Wuiasan 2 (ngamna: Jgyaywy, 2557), it 160-161.

Tlygee wnzivay, "vannguanedygUieudieu," nsangmuneynansel aduiilay ayasel AV uasiiy
(2523): 73.
“8 ).E. De Becker, Annotated Civil Code of Japan Volume 2 (London: Butterworth & Co, 1909), pp. 256-257.
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\d89 (Aleatory Agreements) Usgnaunae dguseAuns (Insurance Agreements) deyeyn

% Norbert Horn, Hein Kotz, and Hans G. Leser, German Private and Commercial Law : An Introduction p. 13.

%0 Nigel G. Foster and Satish Sule, German Law & Legal System 34 ed. (Oxford: Oxford University Press, 2005),

pp. 194-195.
1 bid., p. 225.
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YoUSLNAENWUSHI51TUTFLea5uY A.A. 2002 (The Civil Code of Germany f.fl.
2002)*

lun1sfnwsesdya NN iunaenTInnuUseuIang e wnavasUsema anius

a15sausieeTuil A 2002 estlegluussn 2 el Tudiuil 18 ¥ “Life Annuity” 1138

“Leibrentenvertrag” Ugyaltilu 11es1 759 fis wes 761°7

%2 Ernest J. Schuster, The Principle of German Civil Law (Oxford: Clarendon Press, 1907), pp. 311-316.

% 1bid., p. 312.

5% |bid., pp. 315-316.

% Ibid., p. 315.

56 5ﬁﬂaduwﬁ'€yiﬁﬁmmﬁlﬂﬂqwmﬂ Bundesministeriums fur Bildung und Forschung, "German Civil Code" [Online]
Accessed: 12 December 2017. Available from: https://www.gesetze-im-internet.de/englisch_bgb/

" Howard D. Fisher, German Legal System and Legal Language, 47 ed. (London: Routledge-Cavendish, 2009),

p. 54.
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%8 luveuiwnvasngnuisiwesdu dnvasvasdyg Leibrentenvertrag wsaudatduniwdnguladn Annuity
Agreements Huldiunisdiss Ruaznsaliunisduleanie wiinlunwdiguain “Annuity” azldaniziudesnistise

Ruidusemnawintu 1UsAg Ernest J. Schuster, The Principle of German Civil Law, p. 315.

% German Civil Code (BGB) Section 759 Duration and amount of the annuity.
(1) A person who is obliged to provide a life annuity must in case of doubt pay the annuity for
the duration of the lifetime of the creditor.

(2) The amount intended for the annuity is in case of doubt the annual amount of the annuity.

€0 Chung Hui Wang, The German Civil Code Translated and Annotated with an Historical Introduction and
Appendices (London: Stevens and Sons, 1907), p. 164.

61 German Civil Code (BGB) Section 761 Form of life annuity commitment. “For a contract which promises
a life annuity to be valid, the promise must be made in writing, unless another form is specified. The life annuity
commitment may not be issued in electronic form to the extent that the commitment serves to provide maintenance
in family law.”

82 Ernest J. Schuster, The Principle of German Civil Law, p. 91.

63 German Civil Code (BGB) Section 126 Written form.
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(1) If written form is prescribed by statute, the document must be signed by the issuer with his
name in his own hand, or by his notarially certified initials.

(2) In the case of a contract, the signature of the parties must be made on the same document.
If more than one counterpart of the contract is drawn up, it suffices if each party signs the document intended for
the other party.

(3) Written form may be replaced by electronic form, unless the statute leads to a different
conclusion.

(4) Notarial recording replaces the written form.

6 German Civil Code (BGB) Section 760 Advance payment.

(1) The life annuity is payable in advance.

(2) An annuity in money is payable for three months in advance; in the case of another kind of
annuity, the period of time for which it must be paid in advance is determined according to the quality and purpose
of the annuity.

(3) If the creditor is alive at the beginning of the period of time for which the annuity is payable
in advance, then he is entitled to the entire amount attributable to that period of time.

8 German Civil Code (BGB) Section 330 Interpretation rule in the case of life annuity contracts. “Where
in a life annuity contract the payment of the life annuity to a third party is agreed, in case of doubt it must be
assumed that the third party is to acquire the right to demand performance directly. The same applies if, in the
case of a gratuitous disposition, a duty of performance is imposed on the person provided for, or, in the case of
assumption of property or a landed estate, performance for a third party is promised by the assuming party for the

purpose of providing satisfaction.”
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% German Civil Code (BGB) Section 1073 Usufruct in a life annuity. “The usufructuary of a life annuity, a
retirement security or a similar right is entitled to the individual benefits that may be demanded on the basis of
the right.”

¢ Ernest J. Schuster, The Principle of German Civil Law, p. 141.

& aneldnguunsvesUssimadanguildnginaeiiioadul lunsdfifidisswiiarendr 99nad Trevalion v.
Anderton 66 L.J.; Q.B. 230; on appeal

¢ Ernest J. Schuster, The Principle of German Civil Law, p. 315.
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ngn waagvie, nguasneuvisdnuugianivils (ngammwa: lsaiuiumine dusssumans, 2517), wih 78.

™ Raymond Youngs, English, French & German Comparative Law, 2" ed. (London: Routledge-Cavendish,

2007), p. 512.

72 German Civil Code (BGB) Section 929 Agreement and delivery. “For the transfer of the ownership of a
movable thing, it is necessary that the owner delivers the thing to the acquirer and both agree that ownership is to
pass. If the acquirer is in possession of the thing, agreement on the transfer of the ownership suffices.”

Ba.aw £

Anddnd Usnd, ndnnisleunssudnsludmisuninduasndnnisliundnssudnslasgase wisudieumnan

noMneLeasiy dngy uazlne (nFawn=: syayay, 2546), e 23-25.
" German Civil Code (BGB) Section 812 Claim for restitution.

(1) A person who obtains something as a result of the performance of another person or
otherwise at his expense without legal grounds for doing so is under a duty to make restitution to him. This duty
also exists if the legal grounds later lapse or if the result intended to be achieved by those efforts in accordance
with the contents of the legal transaction does not occur.

(2) Performance also includes the acknowledgement of the existence or non-existence of an
obligation.

™ Ernest J. Schuster, The Principle of German Civil Law, p. 315.
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6 German Civil Code (BGB) Section 349 Declaration of revocation. “Revocation is effected by declaration
to the other party.”
" fifedunadrdyndyfiendregrandisiuliegneladeiuluteswesnisnduauggiueidn Tsag BS.

Markesinis, H. Unberath, and A. Johnston, The German Law of Contract : A Comparative Treatise, 2" ed. (Oxford:

Hart, 2006), p. 436.
"8 Ibid.
" German Civil Code (BGB) Section 346 Effects of revocation.
(1) If one party to a contract has contractually reserved the right to revoke or if he has a
statutory right of revocation, then, in the case of revocation, performance received and emoluments taken are to

be returned.
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(2) In lieu of restitution or return, the obligor must provide compensation for value, to the
extent that

1. restitution or return is excluded by the nature of what has been obtained,

2. he has used up, disposed of, encumbered, processed or redesigned the object
received,

3. the object received has deteriorated or has been destroyed; but deterioration that
is caused by the object being used in accordance with its intended use is not taken into account.
If consideration is specified in the contract, then this is to be used as a basis when the

compensation for value is calculated; if compensation for value for the benefit of use of a loan is to be paid, it can
be shown that the value of the benefit of use was lower.
(3) The duty to compensate for value does not apply

1. if the defect justifying revocation only became apparent during processing or
transformation of the object,

2. to the extent that the obligee is responsible for the deterioration or destruction
or that the damage would also have occurred if the object had remained with the obligee,

3. if in case of statutory revocation the deterioration or destruction occurred with
the person entitled, although the latter showed the care that he customarily exercises in his
own affairs.

Any remaining enrichment must be returned.
(4) The obligee may demand damages, in accordance with sections 280 to 283, for breach of a
duty under subsection (1) above.

8 Ernest J. Schuster, The Principle of German Civil Law, p. 176.

81 gruusd WS, "dyandneusms,” GnendnusuSuuum g, ausdienans wwninendusssumans, 2556),

91 161.
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82 B.S. Markesinis, H. Unberath, and A. Johnston, The German Law of Contract : A Comparative Treatise p.

437.
8 German Civil Code (BGB) Section 320 Defence of unperformed contract.

(1) A person who is a party to a reciprocal contract may refuse his part of the performance until
the other party renders consideration, unless he is obliged to perform in advance. If performance is to be made to
more than one person, an individual person may be refused the part performance due to him until the complete
consideration has been rendered. The provision of section 273 (3) does not apply.

(2) If one party has performed in part, consideration may not be refused to the extent that
refusal, in the circumstances, in particular because the part in arrears is relatively trivial, would be bad faith

8 German Civil Code (BGB) Section 325 Damages and revocation. “The right to demand damages in the case

of a reciprocal contract is not excluded by revocation.”
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87 Yosiyuki Noda, Introduction to Japanese Law, trans. Anthony H. Angelo, 6 ed. (Tokyo: University of Tokyo

Press, 1984), pp. 202-203.
8 Hiroshi Oda, Japanese Law, 2" ed. (New York: Oxford University Press, 2003), p. 127.
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92 \Wataru Koyano, "Population Aging, Changes in Living Arrangement, and the New Long-Term Care System

in Japan," The Journal of Sociology & Social Welfare 26 (1999): 156-157.
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%% "Social Security in Japan : Toward a Japanese Model of the Welfare State" [Online] Accessed: 20 April 2018.
Available from: http://www.mofa.go.jp/j_info/japan/socsec/maruo/maruo_5.html
% Fulad Thumbsup, "fuuasviousylsiudanuigeeny’ (eoulatl] Whiaile 26 Turay 2561, unasiiun:
http://thumbsup.in.th/2018/01/japan-elderly-society-impact/
% Juled TOR|, "n1sUfsumsquadigeenyszezenilutssmadiu’ [pevlatl] Whiaile 29 flunew 2561, umasiin:
https://tdri.or.th/2015/07/aging-society-in-japan/
% Japan Civil Code Article 604 Duration of Lease.
(1) The duration of a lease may not exceed twenty years. Even if the contract prescribes a
longer term, the term shall be 20 years.
(2) The duration of a lease may be renewed; provided, however, that such period may not

exceed twenty years from the time of the renewal.
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% Japan Civil Code Article 689 Life Annuities. “Life Annuities shall become effective when one of the parties
promises to deliver monies or other Things to the other party or a third party periodically until the death of the
first party, the other party or the third party.”

100 J.E. De Becker, Annotated Civil Code of Japan Volume 2, p. 256.
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103 Japan Civil Code Article 88 Natural Fruits and Legal Fruits.
(1) Products which are obtained from the intended use of a Thing are regarded as Natural fruits.
(2) Money or other Thing to be obtained in exchange for the use of any Thing are regarded as
Legal Fruits.
Japan Civil Code Article 89 Vesting of Fruits.
(1) Natural Fruits shall vest in the person who has the right to obtain them when they are
severed from the origin.
(2) Legal Fruits shall be acquired in proportion to the number of days depending on the duration
of the right to obtain them.
104 Japan Civil Code Article 694 Testamentary Gifts of Life Annuities. “The provisions of this Section shall apply
mutatis mutandis to testamentary gifts of life annuities.”

105 J.E. De Becker, Annotated Civil Code of Japan Volume 2, p. 259.
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106 j E. De Becker, The Principles and Practice of the Civil Code of Japan (London: Butterworth & Co, 1921),
p. 431,

107 Ibid.

1% J.E. De Becker, Annotated Civil Code of Japan Volume 2, p. 257.

% bid., p. 432.
110 Japan Civil Code Article 691 Cancellation of Contracts for Life Annuities.
(1) In cases where the obligor in a life annuity has received the principal for the life annuity, if
the obligor fails to pay the life annuity or fails to perform other obligations, the other party may demand the return
of the principal. In such cases, the other party must return the amount of the life annuity he/she has already

received to the obligor of the life annuity, less the amount of the interest on that principal.
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(2) The provisions of the preceding paragraph shall not preclude claims for damages.

1 Japan Civil Code Article 692 Cancellation of Contracts for Life Annuities and Simultaneous Performance.
“The provisions of Article 533 shall apply mutatis mutandis to cases referred to in the preceding Article.”

2 Japan Civil Code Article 533 Defense for Simultaneous Performance. “A party to a
bilateral contract may refuse to perform his/her own obligation until the other party tenders the performance
of his/her obligation; provided, however, that this shall not apply if the obligation of the other party is not yet due.”

'3 JE. De Becker, The Principles and Practice of the Civil Code of Japan, p. 358.

14 Gsinduwee Supreme Court 21st November 1908, Ibid., p. 359.
15 |bid., pp. 359-360.
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116 gan@d Ditto,9™ February 1899 Ibid., p. 360.
17 gdinduree Supreme Court 17th June 1908, Ibid.
18 Japan Civil Code Article 137 Forfeiture of Benefit of Time.
The obligor may not assert the benefit of time if:
(i)  the obligor has become subject to the ruling of the commencement of bankruptcy
procedures;
(i) the obligor has destroyed, damaged, or diminished the security; or

(i) the obligor fails to provide security when it has the obligation to do so.

1% J.E. De Becker, Annotated Civil Code of Japan Volume 2, pp. 133-134.

120 maazLﬂuéﬁmumzsmmwaammsLﬁmﬁmﬂuﬂﬁmm?ﬁuméma Ibid., p. 186.
121 Japan Civil Code Article 591 Timing of Returns.
(1) If the parties do not define the time for return of borrowed Things, the lender may demand their return,
specifying a reasonable period.

(2) The borrower may return borrowed Things at any time.
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122 J E. De Becker, The Principles and Practice of the Civil Code of Japan, p. 431.

123 Japan Civil Code Article 541 Right to Cancel for Delayed Performance. “In cases where one of the parties
does not perform his/her obligations, if the other party demands performance of the obligations, specifying
a reasonable period and no performance is tendered during that period, the other party may cancel the contract.”

124 Japan Civil Code Article 542 Right to Cancel for Delayed Performance where Time is of the Essence.
“In cases where, due to the nature of the contract or a manifestation of intention by the parties, the purpose of
the contract cannot be achieved unless the performance is carried out at a specific time and date or within a
certain period of time, if one of the parties has failed to perform at the time that period lapses, the other party
may immediately cancel the contract without making the demand referred to in the preceding Article.”

125 Japan Civil Code Article 545 Effect of Cancellation.

(1) If one of the parties exercises his/her right to cancel, each party shall assume an obligation
to restore the other party to that other party's original position; provided, however, that this shall not prejudice the

right of a third party.
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(2) In the case set forth in the main clause of the preceding paragraph, if any monies are to be

refunded, interest must accrue from the time of the receipt of those monies.

(3) The exercise of the right to cancel shall not preclude claims for damages.

126 J.E. De Becker, Annotated Civil Code of Japan Volume 2, p. 257.
127 Japan Civil Code Article 693 Declaration of Continuation of Claim for Life Annuity.
(1) If a death provided for in Article 689 occurs due to grounds attributable to the obligor in
a life annuity, the court may, at the request of the obligee in the life annuity or the obligee 's heirs, declare that
the life annuity claim shall continue for a reasonable period.
(2)The provisions of the preceding paragraph shall not preclude the exercise of the right
provided in Article 691.
128 JE. De Becker, Annotated Civil Code of Japan Volume 2, p. 258.
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129 J.E. De Becker, The Principles and Practice of the Civil Code of Japan, p. 432.

130 «

A period of time during which the person in question could have been reasonably expected to live on
but for the fact which caused his untimely death and declare that the obligation, consisting of the annuity, shall
continue onfor that extended period.” Ibid.

131 J.E. De Becker, Annotated Civil Code of Japan Volume 2, p. 259.
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