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# # 6086014734 : MAJOR LAWS

KEYWORD: Narcotic Case, Inquisitorial System, Criminal Procedure
Suthida Amornvisaisoradej : THE ADOPTION OF THE INQUISITORIAL SYSTEM INTO
NARCOTICS CASE PROCEDURE : A CASE STUDY OF NON ADDICTS AND NON
POSSESSOR OFFENDERS. Advisor: Pramote Sermsilatham, Ph.D.

This thesis aims to provide a guideline for the adoption of the inquisitorial system
to narcotic case procedures. More specifically, in cases of non addicts and non possessor

offenders by comparing Thai criminal proceedings with foreign countries.

Studies show that a narcotic offense is a special type of crime, because the
offenders often form their organisations by way of complex networks. This gives narcotic
cases its specific characteristic which differentiates it from other criminal cases. Since Thai
courts apply the accusatorial system during trials, the judge is essentially forced to be
neutralised and therefore does not question any witnesses or seek additional
evidence directly. Therefore, if the parties fail to or cannot provide all evidence to the
court, the judge will only consider the evidence presented by the parties at the specific
time. In some cases, the judge may render the judgment to dismiss the case or sentence

the defendant without having investigated or considered all evidence or facts clearly.

For such reasons, this thesis recommends the adoption of the inquisitorial
system to narcotic case procedures, especially in the case of non addicts and non
possessor offenders by determining a new guideline to be used by the court including
pretrial procedure. With the implementation of such new guideline, the judge and the
criminal justice organization will be able to perform a more active role in establishing the

truth of the case which will be advantageous to the Thai criminal justice system.

Field of Study: Laws Student's Signature .......cocoevevverceninne

Academic Year: 2018 Advisor's Signature ......ccccceevevieneene.
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2181, 1 5-6.

2 Undlea Aiadin, "seuunanimuarssuuldanluisfiansananueign,” Tu Bundavundniifisssy, asén

AvavizTwung, UIIaNENT ("Fawnumues: lssiuiihounan, 2552), wih 122.
* sad lavmgy wavay, tassnsimunszuunisasuaiuluafnIsauazUsengitiveu wazafAuywdl
WulluiieniadeaduszsuuldaiununsesrvygAisiansaiaivasanazUszngfivou w.a. 2559 uaz

W51 UAITHTUIARAINYYY WA, 2559" (tenumsAnwaduauysel, ddnaugudifeuasiaySnyiuva

WIngndessiumans advayulaed1inaufanisyfisssy nsenTnefsssy, 2560), v 40-42.
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21001, i1 23.
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audfnainainnlednsuywesu (Universal Declaration of Human Rights - UDHR)
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Covenant on Civil and Political Rights - ICCPR)® %ﬂﬁlﬁaiﬁﬁﬂLaaié’m%zwﬁwﬂqaﬁmm
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Auiavsell Wudy’ fAnnwerdnaziludauaunsyuiuiinnsanselulaglioandess
Sruffugnyuusiednsle wiazegludnwuzivinvivenszviufinnsanuazimiidady
foufinnsevesanzgnuu feufitnduiyindfiminwvadnaund uenainissuunanmidl
winnsuenenaflesaiieenainsrunaindund titedundnyseAuindfimnwaglsifiansan
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" Universal Declaration of Human Rights (UDHR) Article 10 “Everyone is entitled in full equality to a
fair and public hearing by an independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.”

& International Covenant on Civil and Political Rights (ICCPR) Article 14 (1) “All persons shall be equal
before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and
obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent
and impartial tribunal established by law...”

? Untleg e3adin, “szuunanmavsyuulaauluisiansananueiy, " wih 124.

0 SpaRediy, win 125.
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1 Spaieniy, wun 128.

12 Christoffer Wong, Overview of Swedish Criminal Procedure (Lund: Lund University Faculty of Law,

2012), p. 4.

3 Antonie J. Bullier, How the French Understand the Inquisitorial System ( Perth: Australian Institute

of Administrative Law, 2001), p. 48.
1 ading wnaniud, “ndndnSuyveruiunisrumanuaisluaienan,” i 8.
> Stephanos Bibas and William W. Burke-White, "International Idealism Meets Domestic- Criminal-

Procedure Realism," Duke Law Journal 59, 4 (2010): 695.
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6 United Nations Office on Drugs and Crimes — UNODC, "Adversarial Versus Inquisitorial Legal
Systems," [Online] Accessed: 1 November 2018. Available from: https://www.unodc.org/edj/en/organized-
crime/module-9/key-issues/adversarial-vs-inquisitorial-legal-systems.html

T useA lamgy uazaniy, “lasimaiaunssuunisaevaiulunfnasauavysengilivou wazaRfuywedln
Wulvluiieniadeaduszuuldaiunanssssdyd@isiansuiainasauazUsengfivou w.a. 2559 uaz
N3 UyfAIsRATANARANYEE WA, 2559,” Wi 40 - 42.
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mission-combating-drugs-and-addictive-behaviours

2 France Criminal Procedure Code, Article 4 9 “ The investigating judge is in charge of judicial
investigations, as indicated under Chapter | of Title IIl.

He may not take part in the trial of the criminal cases he dealt with in his capacity as investigating

judge, under penalty of nullity.”
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* France Criminal Procedure Code, Article 14 “According to the distinctions set out in the present
title, the judicial police are charged with the task of discovering violations of the criminal law, of gathering
evidence of such violations and of identifying their perpetrators, unless and until a judicial investigation has

been initiated...”
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* France Criminal Procedure Code, Article 75-2 “The judicial police officer carrying out a preliminary
inquiry into a felony or misdemeanour informs the district prosecutor as soon as a person has been identified
against whom there is evidence that he has committed or attempted to commit an offence.”

® France Criminal Procedure Code, Article 12 “Judicial police operations are carried on under the
direction of the district prosecutor by the officers, civil servants and agents designated by the present Title.”

¢ France Criminal Procedure Code, Article 79 “A preliminary judicial investigation is compulsory where
a felony has been committed...”
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& European Monitoring Centre for Drugs and Drug Addiction — EMCDDA, "Country Legal Profiles on the
Controlled Substance -  France," [ Online] Accessed: 13 November 2018. Available from:
www.emcdda.europa.eu/countries.

? France Criminal Procedure Code, Article 80 “ The investigating judge may only investigate in

accordance with a submission made by the district prosecutor...”
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% France Criminal Procedure Code, Article 81 “The investigating judge undertakes in accordance with
the law any investigative step he deems useful for the discovery of the truth. He seeks out evidence of
innocence as well as guilt...

... Where it is impossible for the investigating judge to undertake in person all the investigative steps,
he may give a rogatory letter to judicial police officers in order to have them perform the necessary investigative
steps...”

1 F5gmad yglynia wazany, “nsiauissuunsinnsanafvesmagissslunisfumaiiuaiaile
aoﬂlnammqaﬁi’imLLﬂl‘Uiz"U"lsliumiJL’«JG]UW’ﬁJﬂhlaﬂﬂ{]Vima,” i 137.

2 France Criminal Procedure Code, Article 80-2 “The investigating judge may notify any person by
recorded delivery that he will be called...

... It makes it plain that a placement under judicial examination may not take place until after the
person's first appearance before the investigating judge...”

B France Criminal Procedure Code, Article 92 “The investigating judge may go to the scene of the
offence to make any useful findings or conduct a search. He informs the district prosecutor who is entitled to
accompany him.

The investigating judge is always accompanied by a clerk.

He drafts an official record of all his operations.”
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“ France Criminal Procedure Code, Article 100 “For the investigation of felonies and misdemeanours,
if the penalty incurred is equal to or in excess of two years' imprisonment, the investigating judge may order
the interception, recording and transcription of telecormmunication correspondence where the requirements
of the investigation call for it. Such operations are made under his authority and supervision...”

 France Criminal Procedure Code, Article 102, the first paragraph “ The witnesses are heard either
separately and out with the presence of the parties, or in the context of a confrontation between themselves
or with one or other of the parties, by the investigating judge with the assistance of his clerk. An official record

is made of their statement.”
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N33 U fAIsNATANARANYYE W.A. 2559,” Wi 60.

7 France Criminal Procedure Code, Article 248

“The assessors are two in number.

One or more additional assessors may be assigned to them if the length or the importance of the
session makes this necessary.

The additional assessors sit at the hearings. They take part in the deliberations only where a principal
assessor is unable to act, this being established by a reasoned order of the assize court president.”

'8 France Criminal Procedure Code, Article 252 “When the session has begun the assize court

president may in case of need appoint one or more additional assessors.”
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% France Criminal Procedure Code, Article 427, the second paragraph “ The judge may only base his
decision on evidence which was submitted in the course of the hearing and adversarial discussed before him.”

! France Criminal Procedure Code, Article 452 “Witnesses make oral statements.

They may however exceptionally use documents to help them, with the authorisation of the

presiding judge.”
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%2 France Criminal Procedure Code, Article 310 “The president is vested with a discretionary power
by which he may, upon his honour and his conscience, take any measure he believes useful for the discovery
of the truth. He may, if he deems it appropriate, refer to the court which rules as provided for by article 316.

He may summon in the course of the hearing, where necessary through an arrest warrant, and hear
any person or have brought before him any new element which, in the light of developments at the hearing,
he deems useful for the discovery of the truth.

Witnesses summoned in this way do not take an oath and their statements are only considered as a
source of information.”

2 France Criminal Procedure Code, Article 156 “ Any investigating or trial court may order an expert
opinion where a technical question arises, either upon the application of the public prosecutor, or of its own
motion, or upon the application of the parties. The public prosecutor or the party who requests this expert
opinion may specify the questions that he wants put to the expert in his application...”

 France Criminal Procedure Code, Article 455 “In the course of the hearing the presiding judge, has
the exhibits where necessary presented to the defendant or to the witnesses and he receives their
observations.”

% France Criminal Procedure Code, Article 456

“The court, either on its own motion, or upon the application of the public prosecutor, of the civil
party or of the defendant, may order any inspection of premises where this is helpful for the discovery of the
truth.

The parties and their advocates are called upon to attend. An official record is made of such

operations.”
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N33 UyAIsNTANARANYYE WA, 2559,” Wi 61.

2" France Criminal Procedure, Article 353 “Before the assize court retires, the president reads out the
following instruction which is also put up in large type in the most visible part of the deliberation chamber:

"The law does not ask the judges to account for the means by which they convinced themselves; it
does not charge them with any rule from which they shall specifically derive the fullness and adequacy of
evidence. It requires them to question themselves in silence and reflection and to seek in the sincerity of their
conscience what impression has been made on their reason by the evidence brought against the accused and
the arguments of his defence. The law asks them but this single question, which encloses the full scope of

their duties: are you inwardly convinced?"
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% German Criminal Procedure Code, Section 160 (1) “As soon as the public prosecution office obtains
knowledge of a suspected criminal offense either through a criminal information or by other means it shall
investigate the facts to decide whether public charges are to be preferred.”

% German Criminal Procedure Code, Section 161 “For the purpose indicated in the foregoing section
the public prosecution office may request information from all public authorities and may make investigations
of any kind, either itself or through the authorities and officials in the police force. The authorities and officials

in the police force shall be obliged to comply with the request or order of the public prosecution office.”
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% German Criminal Procedure Code, Section 160 (2) “The Public prosecution office shall ascertain
not only incriminating but also exonerating circumstances, and shall ensure that evidence, the loss of which is
to be feared, is taken.”
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*2 German Criminal Procedure Code, Section 163 (1) “The authorities and officials in the police force
shall investigate criminal offences and shall take all measures that may not be deferred, in order to prevent
concealment of facts.”

* German Criminal Procedure Code, Section 163 (2) “The authorities and officials in the police force
shall transmit their records to the public prosecution office without delay...”
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WYY AITRANTUIARAINYEE WA, 2559,” Wil T6.
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% Bundeskriminalamt - BKA, "Type of Crimes," [Online] Accessed: 20 April 2019. Available from:
https://www.bka.de/DE/UnsereAufgaben/Deliktsbereiche/deliktsbereiche node.html

* Betaubung smittelgesetz (BtMG), Section 31a (1) “If the subject matter of the proceedings is an
offence pursuant to section 29 subsection 1, 2 or 4, the public prosecutor's office may refrain from prosecution
if the offender’s guilt could be regarded as minor, if there is no public interest in a criminal prosecution and if
the offender cultivates, produces, imports, exports, carries in transit, acquires, otherwise procures or possesses
narcotic drugs in small quantities exclusively for his personal use. Prosecution should be refrained from if the
offender possesses narcotic drugs in a drug consumption room in small quantities exclusively for his personal
use, which may be tolerated pursuant to section 10a, without being in possession of a written licence for
acquisition.”

3" German Criminal Procedure Code, Section 199(2) “The bill of indictment shall contain the
application to open the main proceedings. The file shall be submitted to the court with the bill of indictment.”

8 German Criminal Procedure Code, Section 202 “Before the court decides on the opening of main
proceedings, it may order individual evidence to be taken to help to clear up the case. The order shall be
incontestable.”

¥ German Criminal Procedure Code, Section 203 “The court shall decide to open main proceedings
if in the light of the results of the preparatory proceedings there appear to be sufficient grounds to suspect

that the indicted accused has committed a criminal offence.”
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%0 Betaubung smittelgesetz (BtMG), Section 31a (2) “If legal proceedings have already been initiated,
the court may, with the consent of the public prosecutor's office and of the accused, discontinue the
proceedings at any stage subject to the prerequisites laid down in subsection 1 above...”

“ qiﬁwé waadlsauwal, "mmﬁﬁﬂﬂLﬁ'mﬁmgwwﬁ%‘ﬁmsﬂnmmmaﬁL&Jasﬁuzﬁ"ﬂwmzwmuwﬁﬂgm,"
AANIY 55, 2 (WewaAL-Gemaw 2551): 167.

2 German Criminal Procedure Code, Section 221 “The presiding judge may also order ex officio the

production of further items serving as evidence.”
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* German Criminal Procedure code, Section 238 (1) “The presiding judge shall conduct the hearing,
examine the defendant and take the evidence.”

% German Criminal Procedure Code, Section 244 (2) “In order to establish the truth, the court shall,
proprio motu, extend the taking of evidence to all facts and means of proof relevant to the decision.”

* usad lamngy wageney, “lasensimunssuunisasvalulunfnasauassengAtveu wazanAuyedln
Wulvluieniaderfuszuuldaiumunsesydyg@ishisuiainaiauarUsengflveu w.a. 2559 uag
N33 Uy AIsNATANARANYYE W.A. 2559,” Wi 90.

% German Criminal Procedure Code, Section 245 (1) “The taking of evidence shall be extended to all
witnesses and experts who were summoned by the court and who appeared, as well as to other evidence
produced by the court or the public prosecution office pursuant to Section 214 subsection (4), unless the
taking of evidence is inadmissible. The taking of certain evidence may be dispensed with if the public

prosecution office, defence counsel and the defendant agree.”
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" German Criminal Procedure Code, Section 239(2) “After cross-examination the presiding judge shall
also ask the witnesses and experts such questions as he deems necessary for further clarification in the case.”

% German Criminal Procedure Code, Section 250 “If the proof of a fact is based on the observation
of a person, such person shall be examined at the main hearing. The examination shall not be replaced by
reading out the record of a previous examination or reading out a written statement.”

% German Criminal Procedure Code, Section 155(2) “Within these limits, the courts shall be
authorized and obliged to act independently; in particular, they shall not be bound by the parties’” applications
when applying a penal norm.”

% German Penal Code, Section 46 “(1) The suilt of the offender is the basis for sentencing. The
effects which the sentence can be expected to have on the offender’s future life in society shall be taken into
account.

(2) When sentencing the court shall weigh the circumstances in favour of and against the offender.
Consideration shall in particular be given to

the motives and aims of the offender;

the attitude re ected in the offence and the degree of force of will involved in its commission;

the degree of the violation of the offender’s duties;

the modus operandi and the consequences caused by the offence to the extent that the offender is

to blame for them;
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the offender’s prior history, his personal and financial circumstances;

his conduct after the offence, particularly his efforts to make restitution

for the harm caused as well as the offender’s efforts at reconciliation with the victim.

(3) Circumstances which are already statutory elements of the offence must not be considered.”

51 German Criminal Procedure Code, Section 258 (3) “The defendant shall be asked, even if defence
counsel has spoken for him, whether he himself has anything to add to his defence.”

*2 e lavngy wagmaey, “lasensimunssuunisasvalulunfnasauasUsengAtveu wazaRAuyedln
WulluiieniadeadussuuldaiuniunssssdydfisiasauininasauazUsengfivou w.e. 2559 uaz
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WYYl AITRANTUIARAINYWE WA, 2559,” W1 93 - 94.
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%% German Criminal Procedure Code, Section 267 (1) “If the defendants is convicted, the reasons for
the judgment must specify the facts deemed to be proven and establishing the statutory elements of the
criminal offence. So far as evidence is inferred from other facts, these facts shall also be specified. With regards
to details, reference may be made to pictures which are included in the files.”

> German Criminal Procedure Code, Section 267 (5) “If the defendant is acquitted, the reasons for

the judgment shall show whether the defendant’s guilt was deemed not proven or whether...”
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% European Monitoring Centre for Drugs and Drug Addiction - EMCDDA, "Country Legal Profiles on
the Controlled Substance - United Kingdom," [Online] Accessed: 25 November 2018. Available from:

www.emcdda.europa.eu/countries
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> Crown Prosecution Service - CPS, "About Cps," [Online] Accessed: 21 April 2019. Available from:

https://www.cps.gov.uk/about-cps
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% The Code for Crown Prosecutors, Section 4.1
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¢ Jones v. National Coal Board (1957) “...In the system of trial which we have evolved in this country,
the judge sits to hear and determine the issues raised by the parties, not to conduct an investigation or
examination on behalf of society at large, as happens, we believe, in some foreign countries...”

" United Kingdom Ministry of Justice, Criminal Procedure and Investigations Act 1996 (Section 23(1))

Code of Practice (London: Williams Lea Group on behalf of the Controller of Her Majesty’ s Stationery Office,
2015), p. 4.
™ Health and Safety Executive - HSE, "Disclosure Stages," [Online] Accessed: 5 December 2018.

Available from: http://www.hse.gov.uk/enforce/enforcementguide/pretrial/after-disclosure.html
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"2 Criminal Procedure and Investigations Act 1996, Section 3

(1) The prosecutor must—

(a) disclose to the accused any prosecution material which has not previously been disclosed to the
accused and which might reasonably be considered capable of undermining the case for the prosecution

against the accused or of assisting the case for the accused, or

(b) give to the accused a written statement that there is no material of a description mentioned in

paragraph (a).
(2) For the purposes of this section prosecution material is material—

(a) which is in the prosecutor’s possession, and came into his possession in connection with the case

for the prosecution against the accused, or

(b) which, in pursuance of a code operative under Part Il, he has inspected in connection with the

case for the prosecution against the accused.

" United Kingdom Ministry of Justice, Criminal Procedure and Investigations Act 1996 (section 23(1))

Code of Practice, p.10
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" lbid, p.11-12.

" House of Commons Justice Committee, Disclosure of Evidence in Criminal Cases (London: House

of Commons, 2018), p. 7.
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> David Hamer, "The Presumption of Innocence and Reverse Burdens: A Balancing Act," Cambridge
Law Journal 66, 1 (March 2007): 151.
" Ministry of Justice, Dedicated Drug Court Pilots a Process Report (London: Matrix Knowledge Group,

2008), p. 4.

8 BBC News, "Family Drug and Alcohol Courts to Be Extended in England,” [Online] Accessed: 09
December 2018. Available from: https://www.bbc.com/news/uk-31512532
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™ Ben Estep, Better Courts Case- Study: West London Drug Court (London: Centre for Justice

Innovation, 2013), p. 1.

& phil Bowen and Stephen Whitehead, Problem-Solving Courts: An Evidence Review (London: Centre

for Justice Innovation, 2015), pp. 26-27.
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