31

(Independent

Principle)
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. 1883 (Paris Convention for the Protection of

Industrial Property 1883 : Paris Convention)

1886 (Berne Convention for the Protection of Literary and Artistic Worlds 1886 : Berne

Convention) ,

(World Intellectual Property Organization : WIPO)

(United Nations)

WIPO

(International Convention for the Protection of New Varieties of Plant)

. . 1961 (Rome Convention for the Protection of Performers, Producers of Phonograms

and Broadcasting Organizations 1961)

. . 1989 (Treaty on Intellectual Property in Respect of Integrated Circuits 1989 :

IPIC/WashingtonTreaty)

(Tokyo Round) . . 2518 . . 2522

(Anti-counterfeiting  code)

(trade-related aspects of

intellectual property)
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" " (Final

Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations)

(Agreement on Trade-Related Aspects of Intellectual
Property Rights) TRIPS (TRIPS Agreement)&% 1C
(World Trade

Organization : WTO) 1 . . 1995

85 .

L S L 2547), 149,
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311

. . 1883 (Paris Convention for the Protection of Industrial Property 1883 :
Paris  Convention)
(International Convention for the Protection of New Varieties of Plant)
(Agreement on Trade-Related Aspects of

Intellectual Property Rights : TRIPS)

3111 Paris

TRIPS 1C

. 1995

. . 1883

(The Paris Convention for the Protection of Industrial Property 1883)

* .. 1900, 1925, 1934,

1958, 1967 .. 1979



(minimum standard)

(patent) (utility model) (industrial design)
&
(common rules) 5 “
"88
89
& , )
, 2532, 124-125.

BArticle 5 of Paris Convention
“Industrial designs should be protected in all countries of the Union”

& Belinda Isaac, Brand Protection Matters, p. 47.

55



56

(importation) (sale) (use)
D
(compulsory license) (revocation forfeiture of
patent) (failure
to work or insufficient working in the country) 4

3

(Article 5 A. (4) of the

Stockholm Act 1967)A

3112 UPOV

(Plant Breeders)

a , 127.
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92

. . 1961

(International Convention for the Protection of New Varieties of Plant)
(UPQV Convention)*
“ " (Plant Breeders' Rights)
UPOV
. 1972, 1978 1991 .. 1991
(Double
Protection)
B
UPQV 1991** 24 . . 1998

Laurence R Heifer, “Intellectual Property Right in Plant Varieties: An

Overview with Options for National Governments,” FAO Legal Paper Onllne#3]., July

2002, p. 12.
uPOVv "the Union

Internationale Pour la Protection des Obtentions Végétales)

B o
28 ( 2541) : 7
*x . . 2002
UPQV 50 UPQV 1972 2
UPOV 1978 29 UPOV 1991
19 (Laurence R Heifer, “Intellectual Property Right in Plant Varieties :

An Overview with Options for National Governments,” FAQ Legal Paper Onllne#31, July

2002, p. 12))



UPOV

.. 1991

Minimum scope of

coverage

Eligibility

Requirements

UPOVv

UPOV 1978

UPQV 1978

(genera)
(species)

5

UPOv 24

(Novelty)

(Distinctness)

.. 1978
UPQOV 1991

UPQVv . . 1978

UPOV 191

UPQOV 1991

15

UPOV

10 (5

UPOV )

(Novelty)

(Distinctness)

9 Laurence R Heifer, “Intellectual Property Right Plant Varieties : An

Overview with Options for National Governments,” FAQ Legal Paper Q’]llne#?)l, p. 12.
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UPQV 1978 UPOV 1991
(Uniformity) (Uniformity)
(Stability) (Stability)
' (production)

(production for purposes of (reproduction)

commercial marketing)

Minimum exclusive (offering for sale) (conditioning for

rights in propagating (marketing) the purposes of propagation)

material %
(offering for sale)

(selling)
(repeated use for the (other
commercial production of marketing)
another variety)
(exporting)
(importing)

(stocking for any of these

purposes)

(ornamental plants)

(harvested material)

Minimum exclusive
rights in harvested

material



Prohibition on dual

protection with patent

Breeders' exemption

Farmers' privilege

Minimum term of

protection

3113

60

UPQV 1978 UPQOV 1991

Mandatory.
" (earlier variety
essentially derived)
(grapevines) (trees) (grapevines)
18 (trees) 25
(other plants) 15 (other plants) 20

TRIPS
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(Agreement on Trade-Related

Aspects of Intellectual Property Rights: TRIPS)

TRIPS

TRIPS



(using)

%
TRIPS
2757 TRIPS WTO
(new) (inventive step)
(non-obviousness)

(capable of industrial application) (useful)
(making)

(offering for sale) (sell) (importing) B

Michael Blakeney, Trade Related Aspects of Intellectual Property

62

Rights: A Concise Guide to the TRIPS Agreement, (London: Sweet & Maxwell, 1996) p.9.

be available for any inventions, whether products or processes,

97 Article 27

Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3 below, patents shall

in all fields of

technology, provided that they are new, involve an inventive step and are capable of

industrial application. Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and

paragraph 3 of this Article, patents shall be available and patent rights enjoyable without

discrimination as to the place of invention, the field of technology and whether products

are imported or locally produced.

BArticle 28
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20 P (at least 20 years from the

fiing of the application)

20

TRIPS

Rights Conferred

1. A patent shall confer on its owner the following exclusive rights:

(a) where the subject matter of a patent is a product, to prevent third
parties not having his consent from the acts of: making, using, offering for sale, selling,
or importing for these purposes that product;

( ) where the subject matter of a patent is a process, to prevent third
parties not having his consent from the act of using the process, and from the acts of:
using, offering for sale, selling, or importing for these purposes at least the product

obtained directly by that process.

DArticle 33
Term of Protection

The term of protection available shall not end before the expiration of a

period of twenty years counted from the filing date.
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(Plant or Animal)
(Plant Varieties)

(an effective sui genuris system)

1
TRIPS
TRIPS UPOV
UPOV
ID " ”
, 60 ( 2547): 218.

u , 2109.



312

(Chapter)

(Free Trade Agreement : FTA)

... 1999

(Doha Development Round)

153.

65



66

“ ’ , (Doha Declaration on the TRIPS

Agreement and Public Health)

TRIPS

1B , 154.

( C , 2547), 71-72.



67

FTA
1B
TRIPS WTO
- » (TRIPS-Plus)107
1 FTA
20
B
2. FTA

Casten Fink and Patrick Reichenmiller, “Tightening TRIPS: The

Intellectual Property Provisions of Recent US Free Trade Agreements,” World Bank
Trade Note 20, February 7, 2005, p.1, Available from: http://www.worldbank.org

1r World Bank, “Beyond Merchandise Trade: Services, Investment,
Intellectual Property, and Labor Mobility,” in Global Economic Prospects, Washington
D.C., 2004, p.101, Available from: http://www.worldbank.org

1B Casten Fink and Patrick Reichenmiller, “Tightening TRIPS: The
Intellectual Property Provisions of Recent US Free Trade Agreements,” World Bank
Trade Note 20, p.2.

109
Ibid.


http://www.worldbank.org
http://www.worldbank.org

68

3. (compulsory licenses)
(national emergencies)
(antitrust remedies) (public non-

commercial use)110

FTA

FTA

FTAs

(ratify)
m

(South-South

Agreement)

World Bank, “Beyond Merchandise Trade: Services, Investment,
Intellectual Property, and Labor Mobility,” in Global Economic Prospects, p.102.
Y 1bid.

ASEAN (Association of Southeast Asian Nations) MERCOSUR



69

?
3
1.
WTO
2.
3.
4.
TRIPS ,
? The

Southern Cone Common Market

12 World Bank, “Beyond Merchandise Trade: Services, Investment,
Intellectual Property, and Labor Mobility," in Global Economic Prospects, p.104.

13 , (FTA

FACT BOOK), 16.
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3.2
19 (private  law)
m
(industrial property law)
(industrial revolution)
(the development of natural
science and technology) 19156

(idea)

Triedrich-Karl Beier, Gerhard Schricker and Wolfgang Fikentscher,
German Industrial Property, Copyright and Antitrust Laws, (Munich: The Max Planck

Institute for Foreign and International Patent, Copyright and Competition Law, 1996) p. I/A/1

115
Ibid.



(Botany)
(Natural Science) 116
(products of nature)
(@ naturally
occurring element) (
) 7
1

" (Biotechnology)

Patrick Keyzer, “Industrial Property Protection of Integrated Circuits
and Plant Variety Rights in Thailand,” The Intellectual Property and International Trade
Law Forum, (special Issue, 1999) : 59.

17

n , (
, 2536) 124.



(New Plants)

R 8 B B B B

72

(new part of plant)118

(Biotechnology)

' , 327-328.

, 126.

, 329.
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m (Plant Paten Act)
. . 1930 1960
. .1961 The International Convention for the Protection of
Varieties of New Varieties of Plants UPQOV Convention2b
TRIPS

(an effective sui generic system)

2 (Plant
Patent) (Plant Variety

Protection)

(International  Convention  for the

Protection of New Varieties of Plants : UPOV Convention)

= , , 329.

15 Patrick Keyzer, “Industrial Property Protection of Integrated Circuits
and Plant Variety Rights in Thailand,” The Intellectual Property and International Trade
Law Forum, special Issue: 59.



321

O ®uesm

1278

3

(Patent)

< 26

74

121.



Right)

PARALLEL IMPORT : EXHAUSTION OF RIGHTS (

, 52.

2522,

( : , 2531) 493,

75

(Natural



3211

2

(Process Patent)1

(absolute protection)

(Utility Patent)

(Product Patent)

123.

76



2. (Design Patent)

3. (Plant Patent)

3.21.2

( TO)

(Annex 1 C)

Related Aspects of Intellectual Property Rights: TRIPS)

( )

77

(Trade-



78

(public
domain)
] 3
1 (novelty)
2. (inventive step)
3. (industrial applicability)
1
(a

technician skilled in the art)

(full disclosure of technological secret)

2.
(quick utilization of technology in the country)
(compulsory licensing) (revocation)
r
ﬂ “
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3.2.13
( )
(exclusive rights) »
(negative  rights)
(subject matter)

133

1

2.

3.

4.

2 , ' 80.
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3.2.14

TRIPS

14 14

(WTO) TRIPS

1 (minimum standard)
TRIPS
20

20

20

3.2.2 (Plant Patent)

20

(Exclusive Rights)&

B , ) , 213



.. 1930

81

(Plant Protection Act of 1930)

»
1
2,

1930: PPA)
E , 13

(

) (asexually propagation)

53]

. . 1930 (The Plant Patent Act of

28: 3-4.

, 127.



82

ey PPA
2 B

1 (the product

of nature doctrine)
(Congress)
(new compositions

of matter)”

2.

PPA
35 .S.C. 8112

(sui genuris)

Patent Act 1952 Title 35 use Article 161-164

 (
, 2534) 65-66.

B Kenneth J. Burchfiel, BiOtechnology and the Federal Circu,

(Washington D.C.: The Bureau of Affairs, Inc., 1995), pp. 405-406.
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3221
. 1930 161139
Tittle 35 (Tittle 35 of the United States Code)
The
Patent and Trademark Office (PTO) 10}
(inventors)
(discovers) (heirs) (assigns)
(find) (grow) (cultivate)
(commercially use) (plant inventor)
wu
* 1930 Section 161, 162, 163
Revised Statutes sections 4886, 4884, 4888 . . 1954
Section 161 The House and Senate Committee Reports
" (subject

matter)

1P The Plant Patent Act (PPA) of 1930 provide that:

“Whoever invents or discovers and asexually reproduces any distinct and
new variety of plant, including cultivated sports, mutants, hybrids, and newly found
seedlings, other than a tuber propagated plant or plant found in an uncultivated state,
may obtain a patent therefore, subject to the conditions and requirements of this title."

WV irginia C. Bennett, “Plant Biotechnology,” in 1Ne Law and Strategy of
BiOtEChﬂO'Ogy Patent, eds. Kenneth D. Sibly (London : Butterworth-Hememann, 1994) p.172.

1 Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. s,



84

(plant patent)
(utility  patent) (novelty)
(utility) (nonobviousness)

Congress

) (plants)

(asexually reproduced)

The Patent Office
(in the common

language of the people)

w

(a living plant organism)

single, genetic make up genotype

Virginia c. Bennett, “Plant Biotechnology,” The Law and strategy of
Biotechnology Patent, ed. kenneth D. Sibly, p. 173.
W3 Frequently Asked Questions : A source of information about plant

variety protection [online], Available from : http://www.plantpatent.com/fag.html


http://www.plantpatent.com/faq.html

85

Sports, Mutants, Hybrids

Transformed Plant Sports Mutants
Hybrids
somatic in source Mutant
w
‘o, (Algae) (Macro
Fungi) (Bacteria) b6
147 re Arzberger, 112 F.2d 834, 46 USPQ 32 (C.C.P.A. 1940)
PPA
(Layman’ sense) w

(inventory of a  plant)

sport mutant

David A. Burge, Patent and Trademark Tactics and Practice, 3 ed.,
(United States: John Wiley & Son, Inc., 1999), p.224.
16 United state Patent and Trademark Office, Patents [Online], Available
from : http://www.uspto.gov/web/offices/pac/plant.
BB g,
w 1 .
, 136.
wBKenneth . Burchfiel, Biotechnology and the Federal Circuit, p. 407.


http://www.uspto.gov/web/offices/pac/plant

86

PPA Ex parte Foster®dThe Patent Office
(invention step)

PTO*

<)
(Asexual Reproduction)
(an exact genetic
clone)
(Rooting Culttings), (Tissue Culture), (Layering),
(Grafting), (Budding) (Division) Bl
B
tuber-propagated133 “tuber-propagated"
(the Irish potato) (the Jerusalem artichoke)1

Ex parte Foster 90 USPQ 16 (Pat. Off. Bd. App. 1951)

PTO The Patent and Trademark Office

) Virginia ¢. Bennett, “Plant Biotechnology,” in The Law and strategy of
Biotechnology Patent, eds. Kenneth . Sibly, p.173.

Bl David A. Burge, Patent and Trademark Tactics and Practice, p.224.

B

, 70.

B . . Department of Commerce, Patents and how to get on : a
Practical Handbook, (New York : Dover Publications, Inc., 2000), p.76.

B Frequently Asked Questions : A source of information about plant

Variety protection [Online], Available from : http://www.plantpatent.com/fag.html


http://www.plantpatent.com/faq.html

(M.P.E.P. §1601, at 1600-1 (Rev. 14, 1992))

Plant Variety Protection Act of 1994.

(parent)

(isolated)

2)

variety)

(growth

(immunity from disease),

87

PPA

(stable)

(unique)

(distinct and new

or flowering habit),

(resistance to cold, drought, heat, wind or soil conditions),

Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. 407.
% Frequently Asked Questions: A source of information about plant

variety protection [Online], Available from : http://www.plantpatent.com/faqg.html

H )

70.


http://www.plantpatent.com/faq.html

88

(colour of flower leaf fruit or stems), (flavor), (productivity)
(including everbearing qualities in fruits),
(storage qualities), (fragrance), (form),

(ease of asexual reproduction)1B

3) (non-

obviousness)

PTO 161

(non-obviousness) X

Frequently Asked Questions : A source of information about plant
variety protection [online], Available from : http://www.plantpatent.com/fag.htm|
@ Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. 413.
%% |bid.
L Virginia C. Bennett, “Plant Biotechnology,” in The Law and strategy of
Biotechnology Patent, ed. kenneth . sibly.p. 174.


http://www.plantpatent.com/faq.html

89

4) 162

(specification and claims)

PPA
PPA
112* PPA
2 (double standard)
112
161

B’

PPA . .C.35 Section 162, 2

*

# Virginia C. Bennett, “Plant Biotechnology,” in The Law and strategy of
Biotechnology Patent, kenneth . Sibly eds., p.174.
#3 Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. 407.
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PTO

e} Jessel V. Newland, 195

USPQ 678, 685, modified1 196 USPQ 504 (Comm'r Pat. Tr. 1977). 37 C.F.R.8§1.164

(53
3.2.2.2
) 2 (©)
i3
PPA
B
73.

16 Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. 407.
1 David A. Burge, Patent and Trademark Tactics and Practice, p.226.
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sports mutants

(all

copying) (competitor)

3223

. 1991

17

. .1961 (International Convention
for the Protection of New Varieties of Plants : UPOV Convention)

19 . .1991

20

25 (trees) (vines)

Virginia ¢. Bennett, “Plant Biotechnology,” in The Law and strategy of
Biotechnology Patent, ed. kenneth . Sibly, p.173.
*% 1hid.
¥ David A. Burge, Patent and Trademark Tactics and Practice, p.226.
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3.2.3 (New Plant Varieties Protection)

! (new plant varieties)

10
m i/
1)
(novelty)
(inventive steps) (industrial

application)

2)
(Germplasm)

10 , . ) 327-328.

n

. 39-40.
1w

, 28: 4-5.
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( i genuris)
(Plant Varieties Protection) 2

The Plant Varieties Protection Act 1970 (PVPA)

. . 2542

(plant breeders’ system)

3231 The Plant Varieties
Protection Act 1970 (PVPA)

. . 1970 Congress
(Certificate) The Plant Varieties
Protection Act 1970 (PVPA)

( igenuris)

PPA

(Sexually Reproduced Plant)

PVPA Congress



94

13
32311 (subject matter)
. .1970
(pollen grain) (pistil)
(seed)
(seedling) (embryo)
!
. 1930 (PPA)
,  true to type through seedlings PVPA
true-to-type
hybrids
(first-generation hybrids)17/3
73 hybrids
PVPA
JB L
. 76.

, 2520-2521)

y (
7.

15 Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, pp. 419-420.

m )

, 148.



95

. .1994 The Plant Varieties Protection
Act 1970 tuber propagated

hybrids (first-

generation hybrids) 7
3.2.3.1.2.
(novelty) “ criteria" 1788
3 m
(1) (Distinctness)
(2) (Uniformity)
(3) (Stability) [

Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. 420.
1B Virginia C. Bennett, “Plant Biotechnology,” in The Law and strategy of
Biotechnology Patent, ed. Kenneth . Sibly, p.175.

10 Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. 420-421.



3.2.3.1.3. ANBURIENTIANG

. .1970
(Certificates of Plant Variety Protection)

B

5. Hybrid

PPA

32314

(PPA)

(PVPA) PVPA
PPA

Bl PVPA

18 The Plant Varieties Protection Act U.S.C. Title 7 Chapter 57 Section 2541

Bl Kenneth J. Burchfiel, Biotechnology and the Federal Circuit, p. 427.

96



97

»
PVPA 2 B
1 (The Research Exemption) Title 7 .S.C.
Section 2544,
(using) (protected variety) (develop)
Hybrid (using)
(produce) Hybrid jre !
2. (The Crop Exemption) Title 7
U.S.C. Section 2543. (Farmer's Exception)
(farmer) (home gardener)
B
3.2.3.15.
PVPA 2

I.D. Chisum, Patents A Treatise on the Law of Patentability, Validaties
and Infringement (1.05 [2] [d]), 1988
, 148.
18 Virginia C. Bennett, "Plant Biotechnology,” in The Law and strategy of
Biotechnology Patent, eds. Kenneth D. Sibly, p.176-177.
B iy

& David A. Burge, Patent and Trademark Tactics and Practice, p.228.



1 (crops)
20
2. (trees) ! (shrubs)
25
3.2.3.2 o
. . 2542
TRIPS

(sui generis)

1961

UPOV . . 1978

UPQV

UPOVv

", , 28: 4-5.

UPQVv

98

(vines)

UPOV

. 199118



32321

, 60: 223.

.. 2542

(subject matter)

99

2
(Plant Kingdom)
(Microorganism)
m
. 161.



100

3.23.2.2

3 B
1 (Distinctness)
2) (Uniformity)

! 1
3) (Stability)
(Novelty)
(Plant Breeders’
Right) UPOV

(<))

e} n . . 2542

<) 12 (1) .. 2542



8

3.2.3.2.3

33

32324

33

UPQV

2(1)- 6

3

101

. 19911

. 136,
.. 2542
., 136137.



3.2.3.25

31

1)

2)

3)

3.3

1 1
(exclusive right)

(monopolistic  right)

12

17

27

(subject matter)



103

1 (subject matter)

Diamond ¢ Chakrabarty 447 US 363 (1988)

(subject matter)

Donal . Chisum and Michael A. Jacobs, Understanding Intellectual
Property Law, p.6-13.



(Uniformity)

PPA

(Distinctness)

(Stability)

104



105

(economic  welfare)



106

3
27 (
(trees) ! (shrubs) (vines))
3
%
1)
2)
3

Bill whitmore, Intellectual Property Rights and Plant Variety Protection
in Relation to Demand of the World Trade Organization and Farmer in Asia and the
Pacific, Available from : http://www.fao.org/ag/AGP/AGPS/Bangkok/Paper10.htm


http://www.fao.org/ag/AGP/AGPS/Bangkok/Paper10.htm

	บทที่ 3 ระบบการคุ้มครองทรัพย์สินทางอุตสาหกรรม : กฎหมายสิทธิบัตร กฎหมายสิทธิบัตรพืช และกฎหมายคุ้มครองพันธุ์พืชใหม่
	3.1 การให้ความคุ้มครองทรัพย์สินทางปัญญาระหว่างประเทศ
	3.2 การให้ความคุ้มครองสิทธิในทรัพย์สินทางปัญญาในระดับกฎหมายภายในประเทศ: สิทธิบัตร สิทธิบัตรพืช และพันธุ์พืช
	3.3 ข้อพิจารณาเกี่ยวกับลักษณะการให้ความคุ้มครองตามฎหมายสิทธิบัตร กฎหมายสิทธิบัตรพืช และกฎหมายคุ้มครองพันธุ์พืชใหม่


