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This thesis aims to study the Principle of Proportionality, its possible existence in the Thai
legal system, its elements and legal consequences, restrictions and its extent of application to control
the legislative and the administrative bodies.

In the first part of this thesis, the study of pivotal doctrine and the theory of the Principle of
Proportionality in foreign laws, for instance, German law, French Law and European Community Law
are mentioned in order to set out a benchmark for study and research of its existence in the Thai legal system.
In the light of German, French and European Community Law, the Principle of Proportionality is found to be
asignificant legal principle of those countries governed by the rule of law and is accepted as a general principle
which is applied to restrict the exercise of governmental power to be more appropriate, necessary and
proportionate manner between cause and result. The Principle of Proportionality consists of three significant
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principles, namely the principle of “suitability”, “necessity” and “proportionality stricto sensu”.

In the Thai legal system, after considering principles and elements of the Principle of
Proportionality in foreign laws, the proportionality principle appeared to be part of many laws which are
scattered, not categorized and without clear regulation, limitation, elements and legal consequences.
Nevertheless, the study of the Constitution of Thailand B.E. 2540 which intends to protect fundamental rights
and freedom of Thai citizens, has resulted in a finding that the Principle of Proportionality is included under
section 29 as a restriction to the application of governmental power that can be exercised only as “necessary”.
This created a clearer perception of the existence and the legal status of the Principle of Proportionality under
the Thai legal system.

In addition, the study of judgments of the Constitutional Court and the Administrative Court
has revealed that the Principle of Proportionality was applied as a general principle of law with which
the governmental is exercising legislative, administrative and judicial powers are required to respect and comply.
The exercise of power which infringes the principle of proportionality is therefore considered unconstitutional
and illegal and shall be subject to the supervision of the Constitutional Court and the Administrative Court.
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