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23 .. 1949
24 .. 1949 “Grundgesetz” ¢
(Basic Law)”

(Unmittelbare

Wirkung)?2

(Grundgesetz)
(Basic Law)

3

Nicholas Emilliou, The Principle of Proportionality in European Law. 1ged. (London: Kluwer Law International,

1996), pp.23-66

2 Konrad Hesse, Grundzuege des Verfassungsrechts der Bundesrepublik Deutschland, 12. AufL, Heidelberg
Karlsruhe. . 118-110. ! 14
18 (2541): 166
3 20
The Basic Law of the Federal Republic of Germany, Article 20 (Basic principles of the Constitution : Right to Resist)

(1) The Federal Republic of Germany is a democratic and social federal state.
(2) All state authority emanates from the people. It shall be exercised by the people by means of elections and

voting and by specific legislative, execttive, andjucicial orgers.



19 (2)4

(Bundesverfassungsgericht) . ..4950

(3) Legislation shall be subject to the constitutional order; the executive and the judiciary shall be bound by law
andjustice.
(4) All Germans shall have the right to resist any person or persons seeking to abolish that constitutional order,

should no other remedy be possible.

4
The Basic Law of the Federal Republic of Germany, Article 19 (2) “In no case may the essential content of a basic

right e encroached upon.”
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(der Grundsatz der
V erhaltnismassigkeit)

(Ubermassverbot)

113 n 6
13 n
2
5E. Dahlinger, DOV 1966. . 818 ff. 5 ,
{ .. 2540. ( : , 2543), 19

6 BVerfGE 19, 342 (348) ;e
19, 1( 2543): 172

BverfGE 48, 402 Schwarze (1988), p. 687



Wieacker8

13 ” 3
I} (dlie vergeltende Gerechtigkeit)
2 (die zuteilende Gerechtigkeit)
3
Wieacker
9
D
8 Wieacker, Festschrift R.Fischer, 1979, . 874

19, 1 169

Georg Jellinek, Allgemeine Staatslehre, 1959, . 232

G. Haverkate, Rechtsfrage der Leistungsstaates, 1983, . 13
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19* "

(Allgemeines Landrecht filer die preussischen Staaten)  Paragrap 1011 7
(Polizeirecht) 2

C.G. Svarez

(Philosophie derAufklagrung)

G.H. von Berg2

Klaus Stem, Das Staatsrecht, Band 111/2, . 766

G.H. von Berg, Handbuch des Teuschen Polizeirecht, 2 Aufl. 1802, . 89 . 170



0. Mayer33

14 190)5
208 79 (3)7

O. Mayer, Deutscher Verwaltungsrecht, 1 Aufl. 1985, . 267

14
The Basic Law of the Federal Republic of Germany, Article 1: Protection of human dignity

(1) The dignity of man shall be inviolable. To respect and protect it shall be the duty of all state authority.
(2) The German people therefore acknowledge inviolable and inalienable human rights as the basis of every
community, of peace and ofjustice in the world.

(3) The following basic rights shall bind the legislature, the executive and thejudiciary as directly enforceable law.

The Basic Law of the Federal Republic of Germany, Article 19 (2) “In no case may the essential content of a basic

right be encroached upon.”
16 3

i
The Basic Law of the Federal Republic of Germany, Article 79 (3) “Amendments of this Basic Law affecting the

division of the Federation into Laender, the participation on principle of the Laender in legislation, or the basic principles laid

down in Articles 1and 20, shall be inadmissible.”
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Kraussd) Lerched  Gentz2

B , - (
2544), 263-264

Nicholas Erailliou, The Principle of Proportionality in European Law, p. 25
20

Aao (Amn 6)

Aao (Amn 6, 21)

(1968) NJW 1600
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(Principle of Suitahility)



Pieroth  Schlink3 u "

24
5
? 1
Commercial long-distance traffic (Werkfemverkehrs)
23 Pieroth and Schlink, Grundrechte - Staatsrecht II. 9. Aufl., . 72. 5
. . 2540. 201
BVEfGE 30,292 (316); E 33 171 (187) Nicholas Emilliou, The Principle of Proportionality

in European | .aw. p. 26

Biverce 1 147 (18)
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Mitfahrerzentralen®
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(objectively unsuitable/objektiv untauglich)Z

(plainly unsuitable/schlechthin ungeeignet)B

26
BVerfGE 17, 306 (315) Nicholas Emilliou, The Principle of Proportionality in European Law, p. 26

BBVafGE19 330 (338)
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(amend)
0BVefGE7, 377 (412), E25,  1(13) etc.
0BVEfGE 17, 306 (317)

31 BverfGE7, 377 . p. 28
2BVEfGE37, 1(20), E40 196 (223)
BBVEfGE3D, 250

#UBVefGE25, 1(13) b 28
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,p- 27

(right to err
R

(repeal)
Miihlengesetz3!
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standards)

deveacEN 290(3%)
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(exclusively)
b
(objective
(subjective judgment of the administration)
! p27



(2.2) * (Principle of Necessity/Milder/Mildest Means)

(Erforderlichkeit ~ Notwendigkeit)

Haverkarte

PBBVerJGEi0,202(316); 63, 88 (115);70,278 (286)

iMt) . .2540. 204



24

37 Haverkarte

. 1968
39
113 ”
111 ”
G. Haverkarte, ; (1983) Tubigen, p. 29 Jurgen Schwarze, European
Administrative Law. (London: Sweet and Maxwell, 1992), p.687
BvewGE 17, 227 Nicholas Emilliou, The Principle of Proportionality in European Law, p.29

D , ' .. 2540. 205
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26

(equally effective)

(2.3) (Principle of Proportionality
stricto sensu)
“Verhaltnismassigkeit”
“Proportionalitat”
(Principle of proportionality stricto
sensu Proportionalitat ~ Verhaltnismassigkeit im engeren Sinne
)

1Bvercetl, 16(13) Nicholas Emilliou, The Principle of Proportionelity in Evropean Law, p. 2



20

(the basis of manifestly wrong assumption)

124

(outstanding important
community interests) ,

PBVerfCE 35, 401
BBVefGE 29,260 (267)

The Basic Law of the Federal Republic of Germany, Article 12 (Right to choose trade, occupation or profession)

(1) All Germans shall have the right freely to choose their trade, occupation, or profession, their place of work
and their place of training. The practice of trades, occupations, and professions may be regulated by or pursuant to a law.

(2) No specific occupation may be imposed on any person except within the framework of a traditional
compulsory public service that applied generally and equally to all.

(3) Forced labour may be imposed only on persons deprived of their liberty by court sentence.
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14

BVerfGEl, 408, Elis 183 E21 251 etc. Nicholas Emilliou, The Principle of Proportionality

in European Law, p. 33

% E23 . 127 (133) . p. 42
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15 (Proportionality)

(Zumutbarkeit)
“ " (Zumutbarkeit

Reasonahleness )

Betterman9

Ersehenh
Steinberg'
(Bundesgerichtshof)
47 BverfGE2, 330

48
The Basic Law of the Federal Republic of Germany, Article 19 (4) “Should any person’s right be violated by

public authority, recourse to the court shall be open to him. If jurisdiction is not specified, recourse shall be to the ordinary courts.

The second sentence of paragraph (2) of Article 10 shall not be affected by the provisions of the paragraph.”
Liicke (1974), p. 769 Nicholas Emilliou, The Principle of Proportionality in European Law, p. 37
50

5



WPJLG

JZ 1974, 291, urtV 26-3-1973
5B3BVEeIfGE 33, 240
HBVEfGE2L 150

30

Art. 152
(M'“tary Code)

Nicholas Emilliou, The Principle of Proportionality in European Law, p. 38
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(Billigkeit) ({iberpositiven - superlative)
(equity)

Kommers, The Constitutional Jurisprudence ofthe Federal Republic of Germany (1989), p. 261
BBVaefGE2L 193 . p. 39

Wittig, “Zum Standort der Verhaltnismafligkeit. Grundsatzes im System des Grundgesetzes,” DoV 817: 819(1968)
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, 2549),
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34

12 a (6) 62

60 , ( : (1977) ,2531),
126-127

6l X.a. (State of Defence)

The Basic Law of the Federal Republic of Germany, Article 12 a (6) : Liability to military and other services
“If, while a state of defence exists, the labour requirements for the purposes referred to in the second sentence of paragraph (3)
of the Article cannot be met on a voluntary basis, the right of a German to give up the practice of his trade or occupation or
profession, or his place of work, may be restricted by or pursuant to a law in order to meet these requirements. The first sentence

of paragraph (5) of the Article shall apply mutatis mutandis prior to the existence of a state of defence.”
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17

()

1(3) 64

19 (2) &

1(3)

1(3)

475

The Basic Law of the Federal Republic of Germany, Article 1 (3) ‘The following basic rights shall bind

the legislature, the executive and thejudiciary as directly enforceable law.”

65
The Basic Law of the Federal Republic of Germany, Article 19 (2) “In no case may the essential content of

abasic right be encroached upon.”
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Huber 35

. . 1976 (VWVIG)

Pakuscher, “The Use of Discretion in German law,” UCicl.R 44, 94 (1976-1977): 105
68 , 7 . 263

3/

.. 1960 (VWGO)



. 1957690

1976 (VwVfG) 113™ . . 1960 (VWGO)
11471

(excess of discretion)

(abuse of power)
(ultra vires)
114
. 1960 (VWGO)
E9 137(147) Nicholas Emilliou, The Principle of Proportionality in European Law, p. 63

0

VwVfG § 113 “If an administrative authority is authorized to act in its discretion, it has to exercise its discretion in
accordance with the purpose of the authorization and the legal limits of the discretion have to be observed”

VwGO § 114 “So far as the administrative authorities are authorized to act at their discretion the courts should

also examine whether the administrative act or its refusal or omission is illegal because the statutory limits of the discretion
have been exceeded or because the discretion has not been exercised for the purpose of the authorization”
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21
1]
(modem government)
(discretionary power pouvoir discrétionnaire )

Marcel waline

Nicholas Emilliou, The Principle of Proportionality in European Law, pp. 67-114

Waline, “Etendue et limites du controle du juge administratif sur les actes de I'administration”, C.E. Etudes

etdocuments (Pans, 1956): 25 . p. 67
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Braibant

(ought not to crush afly with a sledgehammer) -
Braibant

20

Costa
Braibant

Braibant, “Le principe de proportionnalité.” Mélanges Waline (19741 pp. 297-298 .89

Costa, “Le principe de proportionnalité dans la jurisprudence du Conseil d’Etat,” Actualité juridique. Droit

adm inistratif434. (1988): 434
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(motifs)

(erreur manifeste d’appréciation) Benjamin

(abuse of power)
(land development)

(public economic law)

25

“le principe du bilan-colt-avantages”

42



Benjamin (1953)



(2) Ville Nouvelle Est (1971) : bilan-colt-avantages

Ville Nouvelle Est

(Lille)

88

(Tribunal Administratif de Lille)

88

Ville Nouvelle Est (Ie principe
du bilan-colt-avantage)
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(le principe de bilan-colt-avantages)



(bilan-codt-avantages)

(bilan-coGt-avantages)

(bilan-codt-avantages)

Braibant, “Le principe de proportionnalité,” Mélanges W aline (1974), pp. 297-298
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(erreur manifeste)
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(bilan-codit-avantages)

Ville Nouvelle Est

bilan-colit-avantages

TTA. de Laubadeére, op. cit. p. 486 {,
( ; ), 8



(2532): 39
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25

(Welfare State)

(Legal State)

49



(légalité) (opportunité)
I
79
(objectif)
(subjectif) )
il
1
il
A. De Laubadgre, Traité de droit administratif. (1984), no. 580 Nicholas Emilliou, The Principle

of Proportionality in European law, p. 67

©Bell, “The Expansion of Judicial Review over Discretionary Powers in France,” Public Law 31 (1988): 99

o Letoumeur, “L’erreur manifeste d’appréciation dans la jurisprudence du Conseil d’Etat francais,” Miscellenea

ganshofvan der meersch 3 (1972): 563 Nicholas Emilliou, The Principle of Proportionality in European l.aw.p. 68



(the standard of good administration)

(commissaires du gouvernement)

82 3 Crédit foncier de France, Rec 750 12 1970

8 A. De Laubadere (1984), no. 580



4,000
publique)

84 C.E. 13mai 1946, AJDA (1965), p. 35

8 C.E. 26 octobre 1973, Rec., p. 598
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(droits) (interest)
Malby et Bedouet® Grassin®
(Putilité

19, 1: 188



(motifs de fait) (contrdle normal)

(situation, décision, finalité)86

26
(contrdle minimum)
(erreur manifeste)
Braibant, “Le principe de proportionnalité,” Mélanges waline (1974), p.297 Nicholas Emilliou,

The Principle o fProportionality in European Law,p. 91



(exceptional
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(ordinary laws)

Canal& (Algerian War of
Independence) (Military Court of Justice)



bilan-colt-avantages

88 C.E. 28 juin 1978, Lebon, Rec., 245 .p. 97



89C .E 19 m

ai 1933, Rec.,

P, 541

Benjamin ¢
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(qualification
jurisdique deS faits)9l
92 (la pleine juridiction)

SAFER d Auvergne C

90 1, 1]

481

91 C.E. 28 février 1930, Remoux, Rec. 226 Nicholas Emilliou, The Principle of Proportionality
in European Law, p. 122
R C.E. 16juillet 1947, Bensmain Chalem Ben Hadj, Rec., 319 ,p. 100



Bernette2

Lebon 4

Lebon
Lebon
(erreur manifeste)
Lebon

Vinolay8

Vinolay

93C.E. 5 mai 1976, Rec., 232 . p. 101
94C.E. 9juin 1978, Rec., 245

% C.E.26juillet 1978., Rec 315
7 191192

Lebon
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(adaptation aux fins et aux motifs)9%

3

Est Lille

88

(Tribunal Administratifde Lille)

Bockel, Contribution a I'étude du pouvoirdiscrétionnaire de I'adm inistration

59

(bilan-colt-avantages)

1971

88

Ville Nouvelle



Ville Nouvelle Est

(bilan-colt-avantages)

Société Civile St. Marie rAssomptiond’
2

Ville Nouvelle Est

(4)

(bilan-colt-avantages)

Syndicat CFDT
des marins - pécheurs de la rade de Brest® Brest
Ville nouvelle Est
(utilité publique)
Dep. De la Savoie"
97C.E. 20 octobre 1972, Rec., 657, ( 194

C.E. 25 juillet 1995, Rec., 144S Nicholas Emilliou, The Principle of Proportionality in European Law.

p. 110

99 C.E. 4 mai 1979, Rec., 185
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(erreur manifest)

100C.E. 20juillet 1971, Mehu et autres, Rec.,568
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2533): 102
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(détournement de pouvoir abuse of power)
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(le principe de proportionnalité) il

(European Union)

(member states)

3 (Europe
Community Law)1®2

19 (principle of proportionality)
(necessity principle)
1882
Kreuzbergl®

00 .. 2549 .. 2006

102

Jirgen Schwarze, Major Principles of Administraive Law in the F.uropean Union and
its Member States. 5 9 2549, , 6-9

Decision ofjune, 14t 1882 prOVG, 353



(judge made law)

Karl Roemer 1

(legality)

11/70 Internationale Handelsgesellschaftith

GA Roemer in his conclusions, ECJ, Case 24/62, Germany/Commission, ECR 1963, 289.
ECJ, Case 11/70, Internationale Handelsgesellschaft/Einfiihr-und Vorratsstelle ffir Getreide und Futtermittel,

ECR 1970, 1125



(European Community Law)16 (European Court
of Justice) (European Court of Human Rights)
']
(Member States)
(Community)
Hamburg
20 Lord Slynnim
106 (European Community Law) :

GRAINNE DE GURCA, *“The Principle of Proportionality and its Application in EC law,” in Yearbook
of European Law 1993. eds. A.Barav and D.A.Wyatt, asst. ed. Joan Wyatt, (Oxford: Clarendon Press, 1993)

108

SirGordon Slynn,in:J. Schwarze/R. Bieber (ed.), Eine Verfassung fur Europa, Baden-Baden 1984, p. 121 etseq



(necessary or essential)” “ (suitable)”

3 (suitability) (necessity)

(proportionality stricto sensu)

Schrader109

(Court of First

Instance)

109
ECJ, Case 265/87, Schrader/HauptzollamtGronau, ECR 1989, 2237 et seq.
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