, ?
‘ ', (International
Court of Justice : ICJ) . 1946 921
(United Nations : UN)
(Permanent
Court of International Justice : PCN) . .1933- 1946
6 (International Court of Justice)

(World Court)

LUN Charter : Article 92 "The Intern?nnal Court of Justice shall be the pripcipal,jygicial grgan
of the United Nations. It shall function  accordance with the annexed Statute which is Based upon the

Statute of the Permanent Court of International Justice and forms an integral part of the present Charter.”
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15

9 3 5

(Security council® 3
2 3

5 2

(Permanent
member) 1 2
(Judge ad hoc)t
7

2 . 1967 - 1965
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15

Marion Years Served  Guyana 9(15.5) Philippines 9(15.5)
Algeria 19(32.8%) Hungary 10(17.2) Poland 47(81.0)
Argentina 27 (46.6) India 20 (34.5) Russia 56 (96.6)
Australia 7(15.5) Italy 27 (46.6) Senegal 27 (46.6)
Belgium (10.3) Japan 37(63.8) SienaLeone  10(17.2)
Benin 7(15.5) lordan 4(69) Slovak Republic 1(1.7)
Brazil 24(41.4) Lebanon 11(19.0) Spain 9(15.5)
Canada 12(20.7) Madagascar 13 (22.4) Sri Lanka 4(6.9)
Chile 7(155) Mexico 24.(41.4) Sweden 9(15.5)
China 39(672) Netherlands ~ 7(12.1) Syria 8(13.8)
Egypt 5(43.) Nigeria 20 (34.5) USA 58(100)
El Salvador ~ 12(20.7) Norway 24.(41.4) United Kingdom 56 (96.6)
France 57(983) Pakistan 6(10.3) Uruguay 18(31.0)
Germany 19(32.8) Panama 4(69) Venezuela 83 (13.)
Greece 3(15.5) Peru 9(15.5) Yugoslavia ~ 12(20.7)

Notable Absents (except, in Some cases, as ad hoes : :
Austrtl)a, Bquarrlla. ofo%la, (Q,uba Denmar ._Fm?an?i, Indonesia, Iran, Iraq, Ireland, Israel, Libya,
Malaysia. Néw Zealand, Portugal, Saudi Arabia, South Africa, South Korea, Thailand, Turkey

} Eric A. Posner and Miguel De. Figueiredo, “Is The International Court of Justice Politically
Bias?,"Paper presented at The International Law Workshop, University of California, Berkeley.

51

5.1.1. }
191

3UN Charter Article 93 Section 1 “All iyiembers of the United Nations are ipso facto parties to the
Statute of the International Court of Justice.” Section 2. "A state which is not a Member of the United
Nations may become a party to the statute of the International Court of Justice on conditions to be
determined in each case by the General Assembly upon the recommendation of the Security Council."
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300
4
36
Special agreement (Compromis)
36 8 ‘
“Compromis”
13
Case Parties Date of Special Date of notification
Agreement (filing in the Registry)
Asylum Colombia/Peru 3 Aug. 1949 150ct. 1949
Minguiers and Ecrehos France/United 29 Dec. 1950 6 Dec. 1951
Sovereignty over Certain Frontier BelgiumyNetherlands 7 Mar. 1957 27 Nov. 1957
North Sea Continental Shelf Federal Republic of 2 Feb. 1967 20 Feb. 197
Germany/Denmark
North Sea Continental Shelf Federal Republic of 2 Feb. 1967 20 Feb. 197
Germany/Netherlands

A guide to the history, composition, jurisdiction, procedure and decisions of the Court (1946-
1996) Available from: http:/lwww.ici-cii.ora/iciwww/iaeneralinformation/ibbook/BbookchaDter3.HTM (30
July 2005).

41CJ Annual Report to The General Assembly/1august2004 - 31 July 2005): 2.

5 ICJ Statue : Aritcle 36 Section 1. “Tt® jurisdiction of the Court comprises all cases which the
parties referto it and all matters specially provided for in the Charter of the United Nations or in treaties
and conventions in force."


http://www.ici-cii.ora/iciwww/iaeneralinformation/ibbook/BbookchaDter3.HTM

16( )

Case

Parties

Date of Special
Agreement

Continental ~ Shelf  (Tunisia/Libyan ~ Tunisia/Libyan Arab 10 Jun. 1977

Arab Jamahiriya

Delimitation of the Maritime Boundary
inthe Gulf of Maine Area

Continental Shelf (Libyan Arab
Jamahiriya/Malta

Frontier Dispute

Land, Island and Maritime Frontier
Dispute

Territorial Dispute

Gahcikovo-Nagymaros Project
Kasikili/Sedudu Island

Jamahiriya

Canada/United
States of America

Libyan Arab
Jamahiriya/Malta

Burkina
Faso/Republic of

H
Salvador/Flonduras

Libyan Arab
Jamahiriya/Chad

Hungary/Slovakia

Botswana/Namibia

29 Mar. 1979

23 May 1976

16 Sep. 1983

24 May 1986

31 Aug. 1989

7 Apr. 1993
15 Feb. 1996

133

Date of notification
(filing in the Registry)

1 Dec. 1978 (Tunisia)
and19 Feb. 1979(Libyan)

25 Nov. 1981

26 Jul. 1982

14 Oct. 1983

11 Dec. 1986

31 Aug. 1990(Libyan)
and

2 ul. 1993
29 May 1996

A guide to the history, composition, jurisdiction, procedure and decisions of the Court (1946-

1996) Available from: httD:/lwww.icj-cij.oralicjwww/iaeneralinformation/ibbook/BbookchaPter3.HTM (30

July 2005).

in treaties and convention)

300

(Jurisdiction provide for


http://www.icj-cij.ora/icjwww/iaeneralinformation/ibbook/BbookchaPter3.HTM

17

Examples treaties or conventions conferring  jurisdiction on the ICJ

American treaty on pacific settlement
Convention on the prevention and punishment of the crime of Genocide

Revised act for the pacific settlement of intemnational disputes

Convention relating to the status of refugees

Treaty of peace with Japan

Treaty of friendship (India/Philippines)

Universal copyright convention

European convention forthe peaceful settlement of disputes
Single convention on narcotic drugs

Optional protacol to the Vienna convention on diplomatic relations, concerning the
compulsory settlement of disputes

Optional protocol to the Vienna convention on Consular relations, concerning the
compulsory settlement of disputes

International convention on the elimination of all forms of racial discrimination
Convention on the law of treaties

Convention on the suppression of the unlawful seizure of aircraft

Treaty of commerce (Benelux/USSR)

Convention for the suppression of unlawful acts against the safety of civil aviation

Bogota
Paris

Lake
Success

Geneva

San
Francisco

Manila
Geneva
Strashourg
New York

Vienna

Vienna

New York
Vienna
The Hague
Brussels

Montreal

134

30 Apr. 1948
9 Dec. 1948

28 Apr. 1949

28 Jul. 1951

8 Sep. 1951

11 Jul. 1952
6 Sep. 1952
29 Apr. 1957
30 Mar. 1961

18 Apr. 1961

24 Ap. 1963

7 Mar. 1966
23 May 1969
16 Dec. 1970
14 Jui. 1971

23 Sep. 1971
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(Declarations Accepting the Compulsory Jurisdiction of the Court Optional Clause System)

36

1.
2.
3.
5
4,
6
36 3 !
191
65 I

61CJ Statue : Article 36 Section 2. “The states parties to the present statute may at any time

declare that they recognize as compulsory ipso facto and without special agreement, in relation to any
other state accepting the same obligation, the jurisdiction ofthe Court in all legal disputes concerning:

a. the interpretation of a treaty
. any question of international law
c. the existence of any fact which, if established, would constitute a breach of an international

obligation
d. the nature or extent of the reparation to be made for the breach of an international obligation."

71CJ Annual Report to The General Assemblvf1august2004-31 July 2005): 2.

Tmvscn
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( 33 )
( 23
)
51.2. Advisory Jurisdiction
(Advisory Opinion)
658 96
9
(World Health Organization : WHO)
1,
2.
3.

81CJ Statue : Article 65 Section 1. “The Court may give an advisory opinion on any legal
question at the request of whatever body may be authorized by or in accordance with the Charter of the
United Nations to make such a request."

9 UN Charter : Article 98 Section 1. “The General Assembly or the Security Council may request
the International Court of Justice to give an advisory opinion on any legal question.”

Section 2. “Other organs ofthe United Nations and specialized agencies, which may at any time
be so authorized by the General Assembly, may also request advisory opinions of the Court on legal
questions arising within the scope of their activities.”
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38

105 90 1

10 Charter : Article 94 Section 01 “Each Member of the United Nations undertakes to comply
with the decision of the International Court of Justice in any case to which itis a party.”

Section 2. “Ifany party to a case fails to perform the obligations incumbent upon it under a
judgment rendered by the Court, the other party may have recourse to the Security Council, which may, if
it deems necessary, make recommendations cr decide upon measures to be taken to give effect to the
judgment.”

lGeneral Information-The court at a glance(online),. Available from: http:/lwww.icj-

cii.oraliciwww/iaener”linformation/icjgnnot.htmin January 2006).


http://www.icj-cii.ora/iciwww/iaener'%e2%80%99linformation/icjqnnot.htmi
http://www.icj-cii.ora/iciwww/iaener'%e2%80%99linformation/icjqnnot.htmi
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(International  Criminal
Court) (the International Tribunal for the Law of the Sea )
(the European Court of Human Rights) (the
European Court of Justice)

18

Type of Case4 Frequency

Aerial Incident 14
Border Dispute k¢
Diplomatic Relations

Diplomatic Relations/Property 1
Use of Force 2
Property 14
Tnisteeship/Decolonization 4

Other 9

To:al 105

Ginshurg and Richard H. McAdams, Adjudicating in Anarchy: An Expressive Theory of
Intemaitonal Dispute Resolution, William & Mary Law Review 1229(2004) : 49.
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iV
B
1990
8

8-
g 1
&2
g
s
j*
4

L3

8
Snd
5
=
8

°-

'
1940 1980
FingYear
3 3 totalit cases fied " " 'novng average

Eric A. Posner, “The Decline of The International Court of Justice,"Chicago Public Law and Legal

Theory Working Paper No.81 (December 2004) : 6.

iV Jonathan I. Chamey, “Disputes Implicating the Institutional
Credibility of the Court : Problems of Non-Appearance, Non-Participation, and Non-Performance," in The
International Court of Justice At A Crossroads.ed. Lori Fisler Damrosch(1987), Colter Paulson,
“Compliance with Final Judgements of The International Court of Justice since 1987", American Journal
of International Law 98 no.3(July, 2004).

B Eric A. Pcgner, “The Decline of The International Court of
Justice."Chicago Public Law and Legal Theory Working Paper No.81 (December 2004) 1Howard N.
Meyer, The Wold Court in Action : Judging Among The NationstLanham. Maryland : Rowman & Littlefield

Publishers, 2002).



140

65
(Compulsory Jurisdiction)
100
50 20

..1920 1

. .1940

, (Optional Clause)
200
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(International Criminal Court)
(Dispute Settlement Body)

(Interdependence)
U
19
. .1946 -2004

(Applicant) (Filing
1946 - 1965
United Kingdom Albania 1947
United Kingdom Norway 1949
France USA 1950
United Kingdom Iran 1951
Greece United Kingdom 1951
Italy France 1953
France Norway 1955
Portugal India 1955

Eric A Posner, “The Decling of The International Court of Justice,"Chicago
Public Law and Legal Theory Working Paper No.81 (December 2004) : 6 - 7.

Y Jonathan I. Chamey, “Disputes Imblicating the Institutional Credibility of the Court : Problems
of Non-Appearance, Non-Participation, and Non-Performance,” in The International Court of Justice At A
Crossroads.ed. Lon Fisler Damrosch(1987), pp. 288-319.
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. .1946 -

Switzerland

Cameroon

1966 - 1985

India

Germany

United Kingdom

Austria

New Zealand

USA

Nicaragua
1986-2004

USA

Libya

Libya

Iran

New Zealand

Paraguay

Yugoslavia

Yugoslavia

Yugoslavia

Pakistan

Germany

Congo, Republic of

Mexico

2004

USA
United Kingdom

Pakistan
Iceland
Iceland
France
France
Iran
USA

Italy

USA

United Kingdom
USA

France

USA

France
Germany
United Kingdom
India

USA

France

USA

1957
1961

19711
1972
1972
1973
1973
1979
1984

1987
1992
1992
1992
1995
1998
1999
1999
1999
1999
1999
2003
2003

142

Eric A Posner, “The Decline of The International Court of Justice, "Chicago Public Lawand Legal
Theory Working Paper No.81 (December 2004) :6 - 7.

(. .1946- 1965)

50

60

60 (

20 (. .1966- 1985)

13

50

100

20

(. 1986 -2004)
5

BEric A Posner, “The Decline of The International Court of Justice,” Chicago Public Lawand
Legal Theory Working Paper No.8L (December 2004): 7.

3
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5.2 '
. .1963
36
521
3 1998
. 1963
(Angel Francisco Bréard)
(Ruth Dickie”
1 1992
(Provisional Measures)

7 1998
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(David R Andrews) (..
Department of State)

"B
(Catherine Brown)

9 1998 (provisional measure)®

16Sean . Murphy, United States Practice in International Law vo!1:1999-2001.(United Kingdom:
Cambridge University Press, 2002), p. 28.

17Sean . Murphy, United States Practice in International Lawvor1:1999-2001(United Kingdom:
Cambridge University Press, 2002), pp. 28 - 29.
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7 1998
( ) 13 1998
(Madeleine K. Albright)
(Jame . Gilmore)

B (.. Department of Justice)

Amicus curiae brief

(writ of certiorari)
14 1998
9 1998
9 1998 9
1999 9 1998 2
1998
3 1998
10 1998
B Letter from Madeleine K Albright, . . Secretary of state, to James . Gilmore .Governor of

Virginia (13 April 1998),partially reprinted in 92 AJIL 671 -72 (1998).
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52.2 .
. .1982
6 5
. .1984
(habeas corpus) 20
1999
4 1999 (Herta Daeubler-Gmelin)

(Jenet Reno)

(Gerhard Schroder)

1 1999
(Jame B. Foley)
(Joschka Fischer)

16 1999

19Sean D. Murphy, United States Practice  International Law v0!1:1999-2001.(United Kingdom:

Cambridge University Press, 2002), p. 33.



24 1999 25
2 1999
3 1999
51 D
1
2.

(Preliminary injunction)

V

20Case Concerning the Vienna Convention on Consular Relations (F.R.G. V.

Measure, 1999 1.C.J. Pleading (orderof 3 Mar 1999).

2LGermany V. United States, 526 . . 111(1999).

1999

4

1999

. .), Provisional

147
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15 1999

4 1999

2Jame B. Foley, . . Departmentof State Press Briefing at 8 (4 March 1999).
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(Procedural Defaulted)/E

?
4- 1
36 pAl
2000
(James H. Thessin)
1 ?
?

2-

( )

MVerbatim Record, LaGrand (Ger. V. . .), I.C.J. Doc. CR2000/30 (16 November2000).

24Verbatim Record, LaGrand (Ger. V. . .), .C.J. Doc. CR 2000/30),at paras. 1.15 (Nov. 14,
2000).
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“Should” ’
"5
il
21 2001 il
L
2.
1
3.

25Case Concerning the Vienna Convention on Consular Relations (F.R.G. V. . .), Provisional
Measure, 1999 1.C.J. Pleading (orderof Mar. 3) "The United States of America
should take all measures at its disposal to ensure that Walter LaGrand is not executed pending the final
decision in these proceedings, and should inform the Court of all measures which it has taken in
implementation of this Order”

26Verbatim Record, LaGrand (Ger. V. . .), I.C.J. Doc. CR 2000/30),at paras. 5.27 (14
November2000).

27LaGrand (Gerv. . .),2001 I.C.J. (27 June 2001).



B
5.2.3
9 2003
(Carlos Avena Guillen)
54
(Avena Case)
5 3
(Provisional ~ Measure) 3
2003

(Roberto Fierro Reyna)
(Roberto Moreno Ramos)
(Osvaldo Torres Aguilera)

28LaGrand (GerV. . ), 2001 1.C.J. (27 June 2001).para. 128(7).

151



49

5 2003
3
2
3l 2004
L 51
3
2.
3.
4,
5.
(
)

(Review and Reconsideration)

29Avena provisional measures Order (5 February 2003).
30 54
51

152

49
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53

. .1969
3
29 2004
1608 (law Senate Bill 1608) 2004
924 Chapter 924 5028
2

3L Case Concerning Avena and other Mexican Nationals (Mexico V United States of America) 1

Judgementof 31 march 2004 .

32 Ariticle 5028. (a) Upon the entry of any person who is currently orwas previously a foreign
national into a facility operated by the Department of Corrections, the Director of Corrections shall inform
the person that he or she may apply to be transferred to serve the remainder of his or her prison term in
his orhercument or former nation of citizenship. The director shall inform the person that he or she may
contact his or herconsulate and shall ensure that if notification is requested by the inmate, that the

inmate's nearest consulate or embassy is notified without delay of his or her incarceration.
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habeas corpus
8 2002 habeas corpus
(Gregory Made))

24 2002

habeas corpus

16 2001 2001

6 2001

18 2001

( ) Upon the request of a foreign consulate representing a nation that requires mandatory
notification under Article 36 of the Vienna Convention on Consular Relations Treaty listed in subdivision (d)
of Section 834c, the Department of Corrections shall provide the foreign consulate with a list of the names

and locations of all inmates in its custody that have self-identified that nation as his or her place of birth.
33William J. Aceves, ‘The Vienna Convention on Consular Relations : Recent Developments,”
International Civil Liberties Report: 47-48.

A Valdez V. Oklahoma ,900 p.2d 363 (Okla. Crim. App. 1995), Cert,
denied, 516 . . 967 (1995). The court of criminal appeals of Oklahoma denied Valdez's application for
post-conviction relief., Valdez V. State, 933 p.2d 931(1997). Valdez’s petition for federal habeas relief
was denied by the district court in 1998; that denial was affirmed by the Tenth Circuit court of appeals in

2000., Valdez V. Ward, 219 F.3d 1222(10* Cir. 2000),cert, denied, Valdez V. Gibson,121 S.ct.
1618(2001).
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(Frank Keating) 30

(William H. Taft IV)

3
1
20 2001
( )
3
28 2001 17 2001
30
3
2 2001

B Letter of William H Taft IV, . . Department of state Legal Adviser, to Frank Keationg,

Governor of Oklahoma(July 11,2001) Sean D. Murphy, United States Practice in International
Law vol1:1999-2001 .(United Kingdom: Cambridge University Press, 2002), p. 3.

JGovernor of Oklahoma Executive Order 2001-24 (20 July 2002).
3 Governor of Oklahoma Executive Order 2001-28 (17 August 2002).
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2001
1 1 1 %
(Oshaldo Torres)
. .1993
k! 13 2004 (Oklahoma
Pardon and Parole Board) (Brad Henry)

(Clemency)
‘ 1963

BOklahoma Court Postpones Execution of Mexican. Washington Postf 1 November 2001): Al6.

PSean . Murphy, “Contemporary Practice of The United States Relating to International
Law."American Journal of International Law 98 no 3(July 2004): 582.

A Office of Governor Brad Henry, Press Release:Govemor Henry Grants Clemency to Death Row
Inmate Torres(13 May 2004).
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3-2

(Per  capita)

28
34 8
54 . .1992
3
..2005
51
..2005
Certiorari
10 2004
(Medellin V. Dretke)
N}

“United States of America - Osvaldo Torres Mexican natioal denied consular rights
scheduled to die,” Amnesty IntemationakAprl 2004): 18
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habeas corpus

7 2005 ' writ of certiorari
2006 59 75
(' Amicus curiae briefs ) 14
30
10 il
10
45 13 D

Death Row Mexicans to Get/Avena/ Hearings?(oniing),. Available from
httD:/www.deathpenaltvinfo.org/article.php?scid=31&did=579 (L February 2006).


http://www.deathpenaltvinfo.org/article.php?scid=31&did=579

159

certiorari

certiorari

certiorari

Michael Fleishman, “Reciprocity asked:The Role of The Mexican Government in Defense
of Its Foreign Nationals in United States Death Penalty Case.” Arizona Journal of International and
Comparative Law 20(20031: 388. 1Stewart V. lagrand, 526 . . 115 (1999)(Per Curiam).

44 Federal Republic of Germany V. United States, 119 . CT. 1016 (1999).cert.denied.(Per
Curiam). Justice Stevens, “my opinion the answer to the question whether a
capital defendant may consentto be executed by an unacceptably torturous method of execution is by
no means clear. lwould not decide such an important question without full briefing and argument.”

45Torres V. Mullin, 317 F. 3d 1145(10th Cir.2003) cert denied, 124 5.ct.562(2003).

4% Torres V. the State of Oklahoma (No. PCD-04-442) (May 13, 2004) Judge Chapel concurring.
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1990

47 Medellin V. Dretke, US Supreme Court No. 04-5928,(24 January 2005)(Per Curiam : Justice

0'Connor, with whom Justice Stevens, Justice Souter, and Justice Breyerjoin, dissenting).
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