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R E P O R T

ON THE

P roposed  P e n a l Code.

' PRELIMINARY.
The m atter o f the Penal Code has been under the consideration o f the 

M in is try  o f Justice fo r  m any years.

I t  is almost needless to  enter in to  deta ils as to  the a d v isa b ility  o f 

co d ify in g  the Siamese Penal Law. The enactm ent o f comprehensive Codes is 

a process to which every cou n try  is sooner o r la te r bound to have recourse.

} A g lik iii;* over the development. เท่’ legal systems th rou gh ou t the w orld  w ill .■ๆ นบพ 

th a t codification was in itia te d  i l l  Europe more than a cen tury ago, and th a t at 

the present tim e alm ost every c iv ilised c o u n try  lias a- Penal Code o f its  own.

The firs t Penal Code w o rth y ,o f m ention  was the French C rim ina l Cuilo 

issued in  1791 d u rin g  the French Revolution. I t  remained in force fo r about 

tw e n ty  years and was superseded i l l  IS  10 by  the present C rim ina l Code, 

enacted under the d irection  and con tro l o f Napoleon the F irst.

D u ring  the years 1811 and 1812 when N apoleon’s Empire had spread 

over p a rt o f Europe, t ile  French Penal Code was extended to Ita ly , W estphalia, 

Belg ium , Holland and part o f S w itze rland .. A f te r  the fa ll o f Napoleon, i t  

remained in force in  most o f those countries, and ’ wherever i t  was repealed and 

the fo rm er laws reestablished, the various G overnm ents realising the s up e rio rity  

o f the Code system, undertook the revision and cod ifica tion of th e ir own penal 

(legislation. .

Ill I ta ly , a Penal Code w hich was a mere copy o f the French Code wiis 

issued ' in  1819 fo r t ile  K ingdom  o f T w o  S ic ilies ; Parma enacted her Code in 

1821 ; the Roman States in 1832 ; S ard in ia in  1 8 3 9 ; Tuscany in 1 8 5 3 ; ami 

Modena in 185G. A fte r the un ifica tion  o f I ta ly  in  1859, the Sard in ian  Code 

remained in  force in  the N orthern  Provinces, the Tuscan Code in  the Centra l
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Provinces and the Code o f Tw o Sicilies in  tile  Southern Provinces. Those three

Codes were repealed and superseded by the new Ita lia n  Code in  1889.

In  C entra l Europe, the Prussian Government enacted a Penal Code in

1805, but i t  applied on ly  to pa rt o f Prussia. T he ' F rench Code rem ained in

force นง io  1870 in  the Prussian Provinces o f the Rhine. In  .the o th e r 'S ta te s

o f W estphalia, the French Code was repealed and new local Codes were issued.

The movement in  favour o f cod ifica tion extended to the o ther G erm an States ะ

Havana (183d), O ldenburg (1S14) M ecklcm burg (1817), S axony (1838),

W urtem berg (1839), Hanover (1840), Hessia (1841), B runsw ick (1842), Baden

(1843). In  1870 a Penal Code’ fo r the N o rth  German Confederation was

enacted and extended a fterw ards to the German Em pire. I t  was considered at

the tim e the most elaborate enacted since the French Code, em bodying  the

'.•ไ:".'. o f science on c rim ina l matters.

In  S w itzerland, the crim ina l legislation is no t a federal m atter, i t  is le ft

to the Cantons. Each Canton has its  own Penal Code. The f irs t  catona)
*

codys enacted w ere : Grisons (1825), Zurich  (1835), Lucero (1S3G), Basel 

(1S39). The m ost recent are Appenzell and C laris, bo th  enacted in  1898..

A ustria  had one o f the oldest Codes, enacted in 1803. I t  was super

seded by a new one in  1852. In  H ungary, a most elaborate Code was issued 

in 1878-1879.

In  Belgium, the French Penal Code has remained in  force. I t  has been 

revised ami'amended, several times. The last revision ended in  an alm ost new 

code enacted i l l  1867.

In  H olland, the French code remained il l force up to  1881. The new 

code then issued by the D u tch  Governm ent subs tan tia lly  (lifters from  the 

French Code and constitutes a <|uite o rig in a l w ork. 1

Spain and Portugal have also been provided w ith  Codes. The P ortu 

guese Code is dated 1884. ' .. . ̂ V
In  N o rth e rn  Europe cod ifica tion is also prevalent. D enm ark and 

Sweden have Penal Codes. In  N orw ay, a Penal Code was enacted in  1842' * 

and repealed in  1902 by a new one. Russia codified her Penal Laws in  1845 

and issued a new Penal Code in  1905. F inn laud has a separate Penal Code,

' issued in 1889.
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, Servia, Rom ania and Bulgaria  have also Penal Codes. The B u lga rian

Code was issued in  1896. The Greek Code, w h ich  is an amalgamation o f the
; .

French and Bavarian Codes was enacted in  1884.

Even in  Mohammedan countries, where Penal Law  is pa rt* o f the

re lig ious law, such Penal Law has been codified. T u rk e y  enacted a Penal

Code in 1856. T un is  issued one in 1861. E g y p t has comprehensive codes

fo r  bo th  the E g yp tia n  Courts, and the m ixed C ourts  o f Justice. The revised

Penal Code fo r  the E gyp tian  Courts, issued in  1904, constitutes a h ig h ly

im proved ed ition  o f the French Penal Code. A  Penal Code fo r the Sudan
1 i

was published in  1899. !

The m ovem ent in  favour o f cod ifica tion  o f Penal Laws has spread from

Europe to  o ther continents. B ra z il- is su e d  her "C rim in a l Code in  1830.

Since theu, A rgen tine , Chile, Mexico, Peru, Paraguay have passed Penal

Cot le a . T h e  recent 0 î u. t . he hispano-portnguese part o f Am erica

are the Penal Codes o f U ruguay (1889), Ecuador (1890) and Colombia (1896).

In  Asia, Japan had a Penal < lode compiled by  M r. Boissonade, a French

Law yer. I t  is in  force since 1882. The Japanese Governm ent is now engaged

in  the revision o f th is  Code. A  new d ra ft has been published in  1903.

Corea has been provided w ith  a Penal Code last year. M oreover' several
t

European countries provided w ith  Penal Codes have more o r less extended 

the scope o f these codes to the ir colonial possessions ' o r passed special acts 

fo r  the adaptation o f th e ir  codes to the ir separate colonies. The Congo State 

has a'Penal Code o f its  own, com piled by Belg ian lawyers.

There rem ains on ly  one cou n try  w h ich  seems to be s t ill u n w illin g  to 

cod ify  its Penal Legis la tion. I t  is England. B u t the English ideas in  tha t 

respect are fa r from  being prevalent wherever the E ng lish  language is spoken. 

Ill N o rth  Am erica, Connecticut enacted a Penal Code in 1830. Ind ian a  ill 
1831, Georgia 1832, etc. A t the present tim e, alm ost all the U n ited  States 

are provided w ith  Penal Cories, and Federal laws have been passed enacting 

Penal Codes fo r the Territo ries  : the last one is the Penal Code fo r 

A laska (1899).

Even in  the B r it is h  Em pire, the U n ited  K ingdom  stands ra th e r as an 

exception ; the great m ajority, o f B ritish  subjects are 1-uled by Penal Codes ะ
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In d ia  has hcr w e llknow n Penal Code o f 1SG7 ; the D om in ion  of 

Canada and the S tra its  Settlements have Penal Codes. Sou th  A frica  has 

codified the Rom an D utch Law, which is a ls o ^ 'in  force in  Ceylon.

New Zealand and the colonies o f A ustra lia  have also codified th e ir  C rim ina l 

Law. Even in  Eng land, there is a fee ling in  favour o f such cod ifica tion, and 

several b ills  have been presented to  the Parliam ent to  th a t effect.

I t  m ay lie said therefore tlia t, w ith  one exception  a ll c iv ilised countries 

have realized the superio rity  o f codification over any o th e r legal system, either 

common law or case law.

There are already in Siam a great m any legal prov is ions concerning \  

c rim ina l m atters, b u t those provisions are scattered i l l  .many d iffe rent acts. 

Some o f those acts may be considered adequate, b u t some others are either 

obsolete or inconsis tent "with each other, ant! ex trem e ly intricate. They are 

not in keeping w ith  the great im provem ent .th a t has taken  place in  the 

organization o f Siamese Courts o f Justice. On several im p o rta n t po in ts there, 

are on ly  ru ling s  o f the D ika  C ourt, and no proper p rov is ion  o f Law . On some 

other po in ts, there exists ni it even a ru lin g  o f the D ik a , bu t o n ly  a certain 

usual practice in  the Courts. O f course such ru lin g s  and practice arc most in 

accordance w ith  the ideas and provisions of m odern Codes, b u t they are case 

law, th a t is to say they are d ifficu lt to  find ou t and the y  do no t g ive the public 

and the judges such a steady basis as s ta tu te  law  w o u ld  do. In  countries like 

Siam, where so large im provem ents are being made and the adm in is tra tion  is 

being tranform ed in  every respect, w h iit is most necessary is sho rt lucid Codes, 

accessible, and easily understood by the people. T o  t ile  pub lic  i t  w ill give a
I

fa ir  knowledge o f th e ir duties and righ ts . To the judges a clear and simple 

statement o f law, to which they may refer il l an y  case co in ing under the ir 

ju risd ic tio n . Besides, the question o f codification has in  Siam its  peculiar 

im portance w ith  regard to fore ign relations. I t  seems d o u b tfu l whether foreign 

Powers w ill ever consent to the abo lition  of the e x tra te rr ito r ia l .r igh ts  as long 

as Siam cannot b rin g  forw ard a be tte r legal system. I t  m ay be remembered 

tha t b y  section 1 o f the protocol signed on the 25 th . F eb rua ry  1898 between 

Siam and Japan the Siamese Governm ent has consented “  th a t Japanese 

“  Consular Officers shall exorcise Ju risd ic tio n  over Japanese subjects in  Siam
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“  u n t il the Jud ic ia l reform s have been completed, th a t is to  say u n til a c rim in a l

“ Code, a Code o f c rim ina l procedure, a civil.. Code, a Code o f c iv il procedure

“  and a law  o f con s titu tio n  o f the Courts o f Ju s tice  come in to  force : ” — I t  is

p ro ba b le 'th a t-o the r Powers w ill no t give up th e ir  r ig h ts  o f ju risd ic tio n  except
»

unde r some conditions o f the same kind.

Snell were undoubted ly the relisons which induced the Ministry of 

Justice  to  take up the m atte r o f cod ify ing  the Penal. Law . In  tile  year 116 a 

com m ission was specia lly appointed fo r th a t purpose. I t  consisted o f the 

fo llo w in g  members ;

Prince 11 i j i t ,  who had ju s t re tired  from  the  M in is try  o f J u.stice.

Prince R a jbu ri, M in is te r o f Justice.

Phya Praelia, C h ief Judge o f the C iv il C ourt.

M. Koiin-Jacquem yns. General A dv ise r to  H . ร . M ’s. Government. 

Mr. K irk p a tr ic k , Legal Adviser.

Dr. Masao. A ss is tan t to the General A -1 viser.

Parts o f the C rim in a l Law  were examined b y  the  Commission, but the 

s it t in g s  were discontinued long before the com m ission had completed its  w ork.

The m atter was then taken up c o n jo in tly  b y  Dr. Masao and Mr. 

Schlesscr (who had succeeded Mr. K irk p a tr ic k  as Lega l Adviser), and a d ra ft 

Code representing the resu lt of the jo in t  w o rk  o f D r. Masao and Mr. Schlesser 

and the final revis ion made by M r. Schlesser in  Europe vitas sent to the M in is try  

b y  M r. Schlesser on the 24th November, 1904.

The question o f ,the Code was subm itted to  the  Legis la tive A dviser on 

the 30 th  day o f January, 1905, together w ith  M r. Schlesser’^ draft.

A  'report o f the Legis la tive adviser dated the Ï  o th  February, 1905, was 

made con ta in ing suggestions as to the lines on w h ich  a commission should be 

form ed and tha t i t  should carry  orf its  labours w itf i M r. Sçhlesser’s d ra ft used as a 

basis ; tha t enqu iry  should be made about the e x is tin g  Penal Laws and ru lings  

and decisions o f the Courts. I t  was also suggested tha t the w ork o f the 

Commission should he adapted to the customs and wants o f the country and 

should resu lt in  a cod ifica tion of Penal Law a t present in  force in Siam rather 

than the im p o rta tio n  o f an entirely' new Code.

Such views hav ing  met w ith  the approval o f the Siamese Government a

/  '
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d ra ftin g  Com m ission was appointed on the 18ÜI day o f A p r i l 1905. T ile  

Leg is la tive  A dv ise r was to  preside over the said Commission, w h ich  included ะ 

- M r. พ ’ . A. G. T illc k e . D ire c to r o f Public Prosecutions and acting 

A tto rn e y  General ;

' . [ ' l i r a  A tha ka rn  Phrasidhi, Judge in  t ill.  C ourt o f Fore ign Cause3 •

Luang Sakon S a tiya tha rn , Judge in  the C iv il C ourt.

The lirs t  s it t in g  was held on the 19th. June, 124 w ith  th ir t y  subsequent 

s ittin g s  up to  the 22nd. December 124 (1905).

The w o rk  was carried ou t o il the fo llow ing  lines :—

T he  enquiries about Siamese law and ru lings  and decisions o f the Courts 

were made by M r. พ .  A. G. T ille ke , Luang Sakon and Phra A tha ka rn .

The comparison w ith  m odern Codes was made b y  the Leg is la tive  Adviser.

The Codes used fo r  comparison were :

The French Penai Code enacted 1510, amended b y  19 different 

acts, issued 1832-1905.

The Ind ian  Penal Code, enacted 1867/amended 1870, 1882 and 1880.

The Belgian Penal Code enacted 1867.

The Dutch Penal Code enacted 3rd. March 1881..

, The Ita lia n  Penal Code enacted 30th. June 1889.

The revised d ra ft o f the proposed new c rim ina l Code, o f Japan, 

published 1903.

The revised Penal Code fo r the E gyp tian  C ourts  enacted 14th. 

February  1904.

References were also occasionally made to the German, Danish and 

H ungarian  Penal Codes, and to various foreign laws dea ling  w ith  crim inal 

matters.

M r. Schlesser’s d ra ft being used as a frame w ork, the Leg is la tive  adviser 

revised it ,  and subm itted such revised tex t to the Com m ission as a basis fo r 

• discussion, together w ith  the corresponding provisions o f m odern Codes. The 

o ther members subm itted the provisions o f Siamese Law's and ru lings and- 

decisions o f the Courts. A new te x t was thus drawn up and translated in to  

Siamese.

The outcome o f our labours was the adoption o f a d ra ft  which differs 

subs tan tia lly  from  M r. Schlesser’s proposed Code.

We have compiled the Code to  the best o f our a b ility ,  b u t, tak in g  in to



MHt II|I Jiptra

■ พ

considération the extensive nature o f the w o rk , we th in k  its  general rev is ion by  

a h igher commission would be beneficial, before s u b m itt in g  i t  fo r the R oyal 

Sanction.

In  view of such revision, we suggest :—  1. ■ '

1. T ha t the Siamese trans la tio n  be revised by  the most able

persons th a t can be obtained. • 1 '

2. T ha t copies o f both the E ng lish and Siamese texts be subm itted 

to the Legal Advisers in  the M in is try  o f Justice ask ing  fo r th e ir w r itte n  

observations.

3. T ha t various provisions be subm itted .to  the various M in is tries  

which lire  more or less specia lly concerned w ith  such parts, as shown hereafter ะ

• T o  the Foreign O ffice ะ Sections 8 and 9 dea ling  w ith  application o f 

Penal Laws and sections 124 to  127 dealing w ith  offences against the Chiefs and 

Representatives o f Fore ign States.

( 7 .) • .

To r.ilK Miniaii V 1.1' the Interior ะ Sortir:;:: 121 tv Tiff nHl-ncrv)
against otiicials. Sections 147 to 160 and 162 to 165 dea ling  w ith  malfeasance

in office. Sections 246 and 247 dealing w ith  fo rge ry  com m itted by officials.

T o  the M in is try  fo r  W ar : Sections 117 to  123 dea ling  w ith  offences

against the external secu rity  o f the State.
. • 1 «

T o  the M in is try  o f Finance : Sections 134 to  146 dealing w ith  offences

against offic ia ls. Sections 142 to 160 and 162 to 165 dealing w ith  malfeasance in 

office. Sections 219-227 dealing w ith  false money. Sections 239 to  247 

dealing w ith  false documents. .

T o  the M in is try  o f Public W orks : same sections as fo r  the M in is try  o f 

In te r io r , and also ะ Sections 208, 209, 213, 219 dealing w ith  offences against 

public com m unications ; Sections 234 to  236 dealing w ith  fo rge ry  o f ticke ts  I

issued t'o travellers on pu b lic  conveyances; Sections 258 and 259 d e a lih W w ith  

p e tty  offences. •

T o  the Post and Telegraph D epartm ent ะ Section 161 dealing w ith  . 

disclosure o f m ail m a tte r ; Sections 231, 233 and 236 dea ling  w ith  fo rge ry  o f

postage stamps.

T o  th e 'M in is try  o f Local G overnnu-at : H a rbour M aster D e pa rtm en t: 

Sections 210-211 and 218 concerning in ju ry  done to ships, ligh ts , buoys, etc.

T o  the S an ita ry  D epartm ent.; Sections 215 to  218 concerning adultera

tion  o f human food o r d r in k  ะ Sectjon 248 concern ing false statements in



medical certificates, Sections 358 and 359 dealing w ith  P e tty  offences.

To t ile  Police D epartm ent ะ the whole Code, as the Police may have 

suggestions to subm it concerning any provis ion in the d ra ft.

The opin ions and observations to be sent to the Le g is la tive  A dv iser who 

w il l  examine them w ith  the D ra ft in g  Commission, and reo o rt the resu lt o f the ir 

exam ination to" the  higher Commission.

In  o rder to make clearer the. views, and ideas o f the d ra ft in g  commission, 

we beg to  sub m it the ,fo llow ing  exp lanations which re fe r 1) to the d iv is ion of 

the Code.; 2) to  the General P rovisions ; 3) to the Specific Offences,

P art I — d i v i s i o n  o f  t h e  C O D E .

I t  may be seen by the num ber o f Sections tha t o u r d ra ft w ou ld  constitute 

one o f the shortest Codes ะ—

1
! '1 . . 1 *

1.

General Pro- 
visions.. V

-

He*.
Offences.

นุ r A1..

1. Belg ian Code 100 Sections 467 Sections 507 Sections

2. In d ia n Code ... 121 390 511 yy

3. Ita lia n Code 103 395 1, 498 >1

4. French Code 84 400 484 yy

5. D utch Code 01 332 423 ) t

6. Siamese D ra ft 110 • „ 253 „  . 303 yy

7. E gyp tian Code 09 279 „ 348 y y

8. Japanese D ra ft ... 80 213 299 ท

T he Japanese and E gyp tian  Codes are the o n ly  ones w h ich  num ber less 

sections, b u t they are not much shorter, because the Siamese d ra ft includes 

several m atters which are no t included in  the E gyp tian  Code and Japanese 

Code, such as *' E xplanations,”  “  C iv il C laim s,”  “  P rescrip tion ,”  &c.

Besides, the sections o f o u r d ra ft are very short. They are shorter 

than those o f any o ther Code.

Moreover, several general princip les o f law, which are ta c it ly  adm itted 

in many countries were expressly la id  down in the d ra ft, fo r the guidance of the 

Siamese Judges.

The Code has been d iv ided  in to  tw o parts ะ— .
I ’

1. General Provisions.

2. Specific Offences.
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Snell a d iv is ion  p rac tica lly  exists in  a ll Codes. I t  is in accordance w ith
- *•

the na tiire  o f t lie  various provisions, some dea ling  w ith  general 'ru le s , the 

rem ainder w ith  punishm ents provided For each specific ohence:

M ost o f the F ore ign Codfes are d iv ided in to  mcp-e than tw o parts. F o r 

instance :

The French Code is d ivided in to  fo u r parts  ะ—  ■ •

• ’.l. Punishments.
/

* 2. C rim ina l L ia b ility .

3. Crimes and Misdemeanours 1

4. Contraventions.

^ The Dutch Code is d iv ided in to  three parts ะ—

ไ. General Provisions,

2. Offences.

The Ita lia n  Code is div ided in  tile  same way as the D utch Code.

The Ind ian Code i t  d iv ided in to  214 Chapters, Chapters 1-5 and 23 dea ling  

w ith  General Provisions, anti Chapters G.22 dealing w ith  Specific Offences.

” , In  t ile  E gyp tia n  Code there are fou r parts  ะ—
/

1. General Provisions.

2. Offences against the Public.

3. Offences against p riva te^ersons.

4. C ontraventions.

In  Belgium and Japan o n ly  are the Penal Codes m ere ly divided in to  tw o 

parts, ะ—

1. General Provisions. * ,

2. Offences. I

We adopted the Japanese and Belgian d iv is ion  as being the most simple
I .

anil most logical.

There are in  o u r d ra ft no such d is tinc tio ns  as 

Offences and contraventions, o r .

Crimes, misdemeanours and contraventions.

'H ie d is tin c tio n  between o rd in a ry  offences and contraventions, as made in 

the Ita lia n  and D u tch  Codes is th a t o rd in a ry  offences are in fringem ents 'o f the
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natura l r ig h ts  o f 111*11 anil society, acts the c r im in a lity  o f w h ich everyone m ust he

cofiscious of, w h ils t contraventions ill) not en ta il c rim ina l in te n t an il are offences

createil by law, so tha t contravention exists o n ly  when provided by  law. For

instance, stealing; is  น breach o f the rules (ill w h ich  society is based and is consid- 
\

eied. an offence everywhere, w h ils t d r iv in g  on t ile  w rong  side o f t ile  road is o n ly  

a con traven tion  when local regulations have determ ined w h ich  side is the wrong,

' • I
and provided a pena lty  fo r such act.-

I t  fo llow s th a t contraventions are d is tinguished from  o rd in a ry  offences by 

nature on ly , no t by importance, and th a t the pun ishm ent fo r a con traven tion  may* 

be h igher than the punishment For an o rd in a ry  .offence. In  the D utch Code a 

con traven tion  re la tin g  to  gam bling is punishable w ith  s ix  m onths imprisonment, 

o r 3,000 flo rin  tine, w h ils t several offences are punishable w ith  3 m onths 

lîïîprisoj'.'.iiünt T'iüis s lrtîîv !'/ t-ï .'î. oortî’. iï i C0 u f"c iü !i Or* the ■otlïi‘ 1'

fcr-i!(ir a lthough  the 'jis iin c tio n  is ijiï ite  clear from  th e  legal am i lo j'ii 'ii !  po in t ot 

view, i t  gives rise to practical d ifficu lties, because m any acts m ay be considered 

ill' fact sometimes as offences sojnetiniiiS as con traven tions die  r ig h t  qua lifica tion  

depending upon the most subtile d is tinc tion . For instance : The D utch Penal 

Code. Section 1.37 says tha t ะ— “  whoever destroys o r damages any notice posted 

by a com petent o ffic ia l w ith  tile  in te n tio n  o f p reven ting  such pub lica tion  being
I

know n to  the p u b lic ”  commits an offence. The Section 447 says th a t ะ— “  who

ever, w ith o u t hav ing  the r ig h t to  do so, destroys a notice posted by a competent 

o ff ic ia l”  com m its a contravention. . I l l  tha t case the d is tin c tio n  depends en tire ly  

upon the in te n tio n  o f the offender, [ f  the offender intended to prevent the 

publication be ing known to the public, lie com m itted an offence which renders 

him liable to im prisonm ent not exceeding b ile  m onth o r fine no t exceeding S3Ü0. 

I f  he had 111) such in ten tion , he com m itted only' a con traven tion  punishable w ith  

line not exceeding S15. But to  establish the real in te n tio n  o f the offender w ill 

be extrem ely d iff ic u lt  in  many cases.

I t  happens also tha t lawyers who agree oil the p rinc ip le  do no t agree on
\ I

its  app lica tion  and on tile  qua lifica tion  to be given to  certa in  specitie acts. 

Some o f them consider such'act 4 to be offences ; some' others consider the said 

acts to  be contraventions.

We th o u g h t i t  better n o t' to g ive too 'much im portance to  such'» »
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d is tinc tio n , and 30 we placed tlie  un im portan t offences together under the t it le  

“  P etty  Offences ' w h ich  does not involve any reference to  the above m entioned 

controversy. The d is tinc tio n  is on ly  practical. P o tty  offences include alm ost 

a ll contraventions, and also several acts w h ich  w o u ld  be considered lega lly  as 

offences, b u t do no t deserve a severe punishm ent. A ll offences en ta iling  one 

m onth 'I l 'p r ’so ru ien t as m aximum were deemed “  P e tty  Offences."

These could have been d is tribu ted under the o th e r headings of Book I L ,  

bu t the advantage o f pu ttin g .th e m  together, is th a t special rules have been la id 

down fo r these p e tty  offences as regards a ttem p t, accessories, in ten tion , 

recid ivism , etc. The effect o f such rnch rules is : 1st) to render tile  tr ia l and 

ju dg m en t o f p e tty  cases easier ; 2nd) to lessen the consequences o f pe tty  offences 

in case o f recid iv ism . I f  scattered in t it le s  1 to  IX ..  i t  would have been 

impossible to do this.

As to  fix* d is tin c tio n  between crimes an ti misdemeanour», such dio iluv-iicu 

exists i l l  many m odern coties, bu t p rinc ip a lly  on account o f procedure and tr ia l. 

I t  corresponds in  several countries to  tr ia l w ith  a ju ry  o r w ith o u t a ju ry . I t  is 

often made by d is tin g u ish in g  tw o classes o f punishm ents ะ crim ina l punishments 

and m isdemeanour punishments, so tha t il l!  offence liab le  to crim ina l pun ish

m ent is a crim e and an offence liable to  m isdemeanours punishm ent is a 

misdemeanour. The d is tin c tio n  is (plite a rb itra ry  from  the po in t of view  o f 

c rim ina l lia b ility . T o  draw  a line between the h ighes t offences or crimes and 

the so called misdemeanours is im practicable because it  depends more o r less 

upon the m erits o f each pa rticu la r case.. I t  m ay be useful i l l  procedure fo r  

de term in ing the com pete ilt C ourt But the question  o f the  re la tive  competence 

o f the Siamese C rim in a l Courts was not before the commission, and We tho ugh t 

i f  be tte r no t to make any d is tinc tion  by w h ich  the M in is try  m igh ho hindered 

i l l  tha t respect. The question is le ft for the Code o f C rim in a l Procedure.

the whole Code. The de fin ition  o f each specific offence is to be found in Book 

I I .  The lis t  in  section 5 m ay be altered in case i t  be found tha t any unexplained

Chapter I. Explanations.

T his chapter includes the explanation o f Siamese terms used th roughou t ■ะ::VaNit?
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term is n o t qu ite  clear. T h is  depends p rin c ip a lly  upon t ill!  Siamese lawyers to 

whom the d ra ft m ay 1)0 subm itted.

Chapter II. Application of Penal Laws.
I t  fo llow s from  the prov is ions o f Section 9, Sub-section th a t a Siamese 

sentenced in a fo re ign  country who evades punishm ent o r escapes from  custody 

cannot be re tried  in-S iam . T h is  is an application o f ru le  no n  bis h i  idem. It- 

is in  accordance w ith  the A ng lo -A m erican ideas, b u t i t  is c o n tra ry  to the 

provisions o f several modern Codes. The Japanese Code Section 5 provides 

tha t in  such a case a now prosecution may be entered and a new punishm ent 

awarded. T he  question m ay bo b rough t before the rev is ing  commission.

( 12 ) ,

Chapter III. Punishments.
There are tw o classes o f Punishments ะ—

P rinc ipa l penalties, w h ich  may be ind ic ted alone.

^Accessory pena itic5, which may he ind ic ted on ly  as aecessorv or in  

ad d ition  to a p rinc ip a l penalty.

The m any d iffe rent p r in c ip a l punishments in  modern Codes, may be 

considered under ■!• Classes : '

1. Death.

2. D e p riva tio n  of libe rty , w ith  o r w ith o u t hard labour

3. F ine.

4. F o rfe itu re  o f Property.

The various denom inations used in  the modern codes have been made fo r 

the purpose e ith e r o f c lass ify ing the odences o r to render clearer t ile  rules of 

procedure. Practically', there is often one and the same pun ishm ent under 

different nam es: In  France, im prisonm ent is termed reclusion o r detention, 

when ind ic ted fo r  crimes (5 to  20 years) ; i t  is called im prisonm ent when indicted 

for less than 5 years. In Ita ly ' line  fo r misdemeanours is term ed “ ท!นน»”- and 

tine fo r con traven tions ‘•ทน!เทพ!'la". In  Japan, depriva tion  o f l ib e r ty  from  one 

day to one m onth  is termed “ d e te n tio n ": when from  l  m outh to 15 years i t  is 

termed “ im prisonm ent". B y  m any foreign laws, depriva tion  o f l ib e r ty  may be 

under-gone e ith e r at home o r in. a colony. D epriva tion  o f lib e r ty  undergone 

• outside thé cou n try  is called “ transp o rta tio n ’’, “ re legation", “ forced labour-'  etc.

■ B ut, a lthough till)  cond itions where the punishm ent is undergone may.

1
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d iffe r, t ile  na tu re  o f the pun ishm en t, v iz ะ ilep riva tion  o f lib e rty  w ith  labour, is I
• I

the same. .

As explained beforehand, there was no reason fo r m ak ing  in  Siam any
! • i

such clnssilieation o f offences as crimes, misdemeanours and contraventions
i

There was consequently no need o f any corresponding classification o f punish

ments. We therefore agreed th a t t ile  penalties should be d is tingu ished o n ly  ;

according to th e ir  specific nature.

The penalties adm itted  were :—

• 1. Death.

■2. Im prisonm ent o f tw o descrip tions namely

I I )  Simple. '

h) Rigorous.

รุ»

4. hotfesture ot property.
»

To these penalties were added :—  1

5. W hipp ing.

6. S ecu rity  fo r keeping tile  peace.

T ile  penalty o f Death, has been abolished in  Ita ly , H o lland , Portugal. 

Roumania and part o f S w itze rland. There was about 20 years ago a very 

strong movement in  favo u r o f abolish ing the pena lty o f death. Such move

ment seems to  be decreasing. The pena lty o f Death has been m aintained il l 

the E gyp tian  and Japanese Codes, which are tilt* m ost recen tly  enacted

I t  lias been m ainta ined by  tile  commission fo r t ile  fo llo w in g  otiences ะ

Acts o f violence against the K ing.
I

Insurrection .

M urder w ith  aggrava ting  circumstances. 

fv i/ tr ix o n m m t.  X o  such systems as so lita ry  continûm ent and transport

a tion  to  a remote place are possible i l l  Siam. ' S o lita ry  confinem ent would en ta il 

enormous expenses fo r bu ild ings. T ransporta tion Would be very  expensive too, 

and besides there sëeins to  he no proper place fo r transporta tion  in  Siam except 

in  t ile  islands i l l  the' G u lf o r along the M alay Peninsula i l l  places actua lly  used as 

resorts. T lierefore, t ile  various k inds  o f deprivation o f l ib e r ty  which exist in 

modern Codes, such as penal servitude, hard labour, reclusion, so lita ry  ton tine-



ment, transporta tion , etc., were suminoil up in  im prisonm ent o f tw o  descriptions, 

simple anti rigorous. Rigorous im prisonm ent entails hard labour. Simple 

im prisonm ent includes such w o rk  a(i w ill no t en ta il hard labour.

Im priso nm e n t may be e ither fo r life  o r fo r a determ ined period. The 

actual practice in  Siamese Courts is th a t im prisonm en t fo r  a determ ined period 

shall not.' be over 20 years, and th is  practice has been embodied 111 the 

d ra ft. . 1.

In  Iu d ia  the maximum is 10 years. In  t ile  D utch Code i t  is 20 years, 

in  tile  Ita lia n  Code 24 years, in  the E gyp tian  Code In  years, in  t ile  Japanese 

Code 15 years. The E gyp tian  and Japanese Codes adm it tha t im prisonm ent 

over 15 years is equivalent to  im prisonm ent fo r  life . We adm itted  th a t lim ited 

im prisonm ent m ay extend to  20 years, bu t the m atte r may be the subject of 

fu rth e r discussion and exam ination.

F in it. I t  may be said th a t to a certa in  extent the Siamese law and 

lawyers confuse fine and damages.

Fine is a penalty, in flic ted  as a punishm ent fo r the ottence committed. »

I t  is payable to  the Government. “  Damages ’■ are a c iv il rem edy allowed for
/

m aking good to the in jured person any in ju ry  caused by  the ottence. I t  is 

payable to  the in jured party . The L a w  Laksaiia W iw a t which deals 

w ith  o rd inary  assault provides tha t the fine iu flic ted by the C ourt is to 

be divided, ha lf fo r the Governm ent and ha lf fo r  the in ju red person. Such a 

tine iiicludes both fine and damages.

T ile  D ra ft Code has provided fo r fines as d istinguished from  damages, 

which is t ile  system unanim ously adopted i l l  m odern Codes.

The maxim um  tine has been fixed at T ica ls  5,000 except tha t in case of 

b ribe ry  i t  may am ount to double the value-of t i le  bribe.

The D u tch  Code makes S600 (T ica ls 800) a m axim um  except in two 

cases where S10,000 (Ticals 18,300) and 33,000 (T icals 4,000) are provided.

In  the Ita lia n  Code the m axim um  is 10,000 lire , via., T ic a lli' 6,500. In 

France the highest figure in  the Code is Francs 10,000, viz., T ica ls 6,500, hut 

in  many cases t ile  fine is proportiona te  to the am ount o f the fraud committed 

and there is no maximum. X

111 Japan the maximum is 1,000 Yen o r T ica ls 1,666.

In  Ind ia  there are 110 figures aud the am oun t is le ft to  the discretion o f

.( 14 )

the Judge.
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F ine is provided as เท) accessory pena lty  in  a lm ost a ll cases, bu t its  

in fl ic t io n  is lo ft to the d iscre tion  of, the C ourt. The C ourts  w ill have to  

exam ine in each p a rticu la r ca*) as to w hether a tine w ou ld  be an efficient and 

su itab le  punishm ent o r not.- I t  is needless to  say th a t when a fine would o n ly  i -

deprive  the fam ily  o f the offender o f its means o f subsistance, in flic tin g  a fine 

w ou ld  be n o t on ly  useless bu t dangerous to  the pub lic  secu rity .

Special pre visions have been <!ra\»n up fo r the  le vy ing  o f fines. The 

Siamese practice leaves i t  to  the op tion o f the person convicted e ither to vo lun 

ta r ily  pay the tine o r to  undergo im prisonm ent, i l l  lieu thereof. The commission

Were o f op in ion tha t when the C ourt in flic ts  a tine i l l  execution . o f a provis ion
* !  

o f law, m ere must be a peculiar)' penalty, and i t  is no t to  be le ft to  the discretion

o f the convicted person, to  pay o r not- A cco rd in g ly  a fine may bo levied by

distress. I f  distress fa ils  ow ing  to  the convicted person n o t having suffic ient

p ro pe rty , then im prisonm ent shall be suffered i l l  lieu o f fine. The levying shall

n e t i l »  <•■>■1!รุ,ulsorv. th a t I S  to  say th a t พ ! น : น ร พ : !  i t  appear:: t  ? • « *  convicted

person has not*suffic ient p ro pe rty  fo r the proceeds o f the sale covering at least

I the  costs and part o f fine, i t  sha ll be la w fu l fo r the S h e r if f  no t to use distress.

■ ' The rule as to the num ber o f days im prisonm en t to  be suffered in lieu 

o f tine lias been fixed at one day simple im prisonm en t fo r  every tica l tine.

„ A qu ite new provis ion  has been inserted in case o f offences punishable 

w ith  fine o n ly  : when the accused v o lu n ta r ily  pays the m axim um  fine fo r such 

offence before tr ia l, the r ig h t  o f prosecution ceases. T h is  system was in itia te d  

in  Sw itzerland and proved very  successful in  Police cases. I t  saves trouble to  

the Police and to the Courts. 1 ' ;  •

F o rfe itu re  o f  p ro p e rty . T h is  is as ft ru le  an accessory penalty. B u t i t  

m ay be awarded alone in cases where p ro pe rty  the mere possession o f which is 

illega l has been seized, and no person is convicted.

Cern.ral confiscation, viz. co n fisca tio n -o f a ll p ro pe rty  belonging to a 

p riva te  person, is no t adm itted il l modern Codes because dep riv ing  a person o f 

a ll his prope rty  means ru in  to  the w ife and ch ild ren  o f t ill)  offender who are not 
responsible fo r the offence com m itted. Therefore, the Commission Confined 

fo rfe itu re  to  the actual p rope rty  used fo r the com m ission o f the offence.

พ h ip p in y .  There is i l l  modern c rim ina l law à certa in  prejudice against 

co rpo ia l punishments. For m any years, Siam has subs titu ted  tile  penalties o f 

m odern codes fo r  the obsolete system o f Corporal punishm ents entailing m u tila -
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tion.s, w h ich  was provided by ancient Siamese La.น•.ร. Hut w h ipp ing  was

m aintained b y  the Siamese C ourts  and is s till in  use. 1 ,

W h ip p in g  has been suppressed in  Japan, bu t s t i l l  is in 'fo rc e  in Ind ia and 

in  the S tra its  Settlem ents fo r you ng  offenders. I f  has been rece n tly  in troduced 

in to  E gyp t fo r  the same purposes.

I t  has been considered b y  the commission as an adequate and suitable 

punishm ent fo r  a il} ' offence com m itted by ch ildren under 18 years o f age. For 

grown up persons i t  has been m aintained as an accessory pena lty  in  cases of 

bo d iiy  harm , the ft, robbery and false evidence.
(

The provis ions concern ing w h ipp ing  are fram ed in  such น way th a t they 

may be taken ou t in case the Code be subm itted to  F ore ign Powers fo r its  

app lica tion  to  foreigD subjects and w h ipp ing  be objected to.

S e c u rity  f o r  keepim j the peace. ' S ecurity  fo r keeping the peace is not 
*

property  speaking a pena lty . I t  is ra the r an uncom m on system hut very  

suitable i l l  t i l ls  country. I t  was proposed in  tile  d ra ft Police regulations 1897 

sections 43 to  48. W e are o f op in ion th a t i t  w ill prove ex trem e ly  useful in  the 

Siamese Courts.

M any modern Codes have o ther accessory penalties such as:—

1. D epriva tion  o f po litica l and c iv il r ig h ts .

. ’2. D ism issal from  Public Functions.

3. Police supervision.

1. The depriva tion  o f P o litica l r ig h ts  enta ils in  modern Codes

depriva tion  o f the r ig h t o f vo ting . . As there are no proper p o litica l r igh ts  in 

Siam, such depriva tion  w ou ld  be useless. The said pena lty  includes also the 

depriva tion  o f the r ig h t  o f being a ju ro r . There is no ju r y  ill Siam, and 

consequently no possible depriva tion  o f such r ig h t. W ith  regard to the c iv il 

rights, i t  seems useless to enact th e ir  depriva tion  so long as th e y  have not been 

prope rly  set ou t and provided fo r by a C iv il Code. . As a m a tte r of Tact, the 

sole c iv il r ig h t  which the convicted persons are genera lly  deprived of is the 

r ig h t o f being appointed trustée o f an estate o r a guard ian o f children under 

age. W e d id  no t th in k  i t  w o rth  m aking special prov is ions fo r  dealing w ith  

those cases. '

2. The dismissal from  Public offices, and the perpetual o r tem porary 

incapacity o f being vested w ith  offic ia l duties are provided as penalties in

.several Codes, namely in  the E gyp tian  Code and in . the Japanese Code. The



commission were o f opin ion th a t i t  was be tte r to  leave i t  to  the d iscre tion  of the 

G overnm ent to- dismiss or no t o ffic ia ls when convicted, o r to  appo in t แร officials ' 

persons who have been p rev ious ly  convicted. Such op in ion  was based on -  ii

the idea o f u o t in te rfe r in g  w ith  the in te rna l managem ent o f P ub lic  '•

r  A dm in is tra tions . • . ’

3. The  Police supervision has proved in  many countries to  be a very'
' I

Successful system fo r preven ting  old offenders from  c o m m ittin g  new offences. I

The only' question in  Siam is w hether the Police and Local au thorities  are not 

already too busy w ith  th e ir  m u ltifa riou s  duties and w hethe r they may' secure a ll 

over the c o u n try  an adequate supervision o f released crim ina ls . I t  must be 

remembered th a t Police supervision does not g ive good results unless i t  leaves 

’ suffic ient lib e r ty  to the supervised crim ina l. W henever the supervision is too 

s tr ic t, aud the  c rim ina l is bound to  live  at a certa in  de fin ite  place and to report 

h im self to  the  police a u th o r ity  from  tim e to tim e, the police supervision entaiis 

such a hardsh ip tha t i t  ra the r induces crim ina ls  to break the regulations and 

com m it o th e r offences. I f  the supervision is to he exercised b y  the police 

a u th o r ity  alone, th a t is to say i f  the police are to  w a tch the conduct o f released 

crim inals, then the w o rk  w ill require a la rge s ta ff and en ta il large expenses.

In  the year 1897, the Police proposed d ra ft  po lice , regulations, i j

the sections 64 to 71 oL w h ich dealt w ith  the qhestion o f the 

supervision o f released crim ina ls . The d ra ft has no t y'et been enacted, and 

the m a jo rity  o f the commission, a fte r exam in ing it ,  were of. op in ion  tha t the 

system should be embodied in  the Code. The question may' however be re 

examined b y  the h igher commission, am i there is no reason w h y  the Police 

Could no t be given certain pow'ers w h ich  would enable them  to  have a kn o w 

ledge o f the crim ina ls  who are at large anil th e ir  whereabouts. The system 

could app ly  to  the professional crim ina l class on ly.

C a lc u la t io n  o f  term s o f  im p riso n m e n t. The general ru le  in the m atter 

is th a t no proper im prisonm ent m ay he undergone u n t il there is a final ju d g 

ment in f l ic t in g  such im prisonm ent. Before such date, the  prisoner is no t a 

convict b u t an accused person a w a itin g  or undergo ing t r ia l and who cannot be 

subjected to  forced labour.

F rom  a pu re ly  legal p o in t o f view, i t  may be contended th a t the period.

( 1 7 )
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o f previous de tention  is uo t to  be taken in to  consideration, as it  does not 

constitu te  a legal punishment.

Previous detention however entails i l l  fact de p riva tion  o f lib e rty . M ore

over, i t  o ften happens tha t o u t o f d iffe rent persons charged w ith  the same k in d
\

of ollence some are on ba il and some are not. Some m ay be detained several 

m onths under tr ia l,  w h ils t the others w ill w a it fo r a few days on ly . Supposing 

the sentence in flic ted  upon each o f them to  bo the same, t ile  actual deprivation 

o f lib e rty  would be o f d iffe ren t lengh t i l l  each separate case.

There m ust be henceforth rules fo r deducting previous detention from  

the sentence to bo undergone. The scale in  the d ra ft is prov ided by section 36, 

which leaves i t  at tile  d iscre tion  o f t ile  Court to  a llow  o r d isa llow  the deduction. 

' I t  g iv . therefore to  the judge the power o f increasing pun ishm ent by disallow- 

ะ 11 น. lie «ion fo r previous clô iiîïitioü .

As to the rate ot deduction  i t  has bf.en iixed a t 3 days previous rieien- 

tiou  fo r 1 day rigorous im prisonm en t atid 2 days previous detention For 1 day 

simple im prisonm ent, on account o f the fact th a t prisoners pend ing tr ia l are 

not subjected to forced labour.

The o n ly  d iff ic u lty  in  ca lcu la ting  the deduction is to fix  the day on 

which the previous detention is  considered as having ceased.

The general ru le is th a t previous detention ceases when t ile  judgm ent 

has become final. For instance take a man who was remanded in  custody on 

the 1st. A p r il 125. .O n the 1st. J u ly  125 he is sentenced to  0 m onths rigorous 

im prisonm ent. I f  he does n o t appeal, the sentence becomes fina l 15 days 

a fte r its  reading, th a t is to say on the lf ith .  Ju ly . F rom  th a t date on ly  he may 

be subjected to hard labour, because up to the 15th. o f J u ly  he had the r ig h t 

to  lodge an appeal and there fore to remain in  previous detention. I f  the above 

mentioned ru le  was to be s t r ic t ly  applied we should say th a t the convicted man 

has undergone three m onths and 15 days previous de ten tion  which are 

equivalent to  1 m onth and 5 days rigorous im prisonm ent. Therefore, the man 

would have to undergo 6 m onths less 1 m onth and 5 days, th a t is I to say 4 

months and 25 days o r 145 days rigorous im prisonm ent from  the 16th. Ju ly
** I

125. H is libe ra tion  would take place on tile  8th . December 125. B ut in 

order to take the more favourab le course fo r accused, the com m ision ad
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th a t when no appeal was lodged, the sentence should run  and the previous

detention should cease from  the day when the ju d g m e n t was read. In  the

present case the ju d g m e n t hav ing  been read on the 1st, J u ly  the

man w ould  have to undergo 6 months rigorous im prisonm en t less the

equivalent o f 3 m onths previous detention, tha t is to sav less 1 month. I t

makes 5 m onths o r 150 days from  the 1st. J u ly . The lic e ra tiu fi shah take I

place on the 29th. Novem ber 125 instead o f the 8t.h. December.

Now , there is some d iff ic u lty  in  cases where the condemned person

appeals. When a sentence has been appealed against, such sentence is not

final, and the appellant, i f  in  ja il,  does no t ye t sutler proper punishm ent. He

x remains in  custody. I f  the appeal is pend ing fo r a long tim e i t  m ay be hardship

upon h im , because he has to  undergo a detention w h ich w ill count on ly  as one

th ird  or one h a lf in  the ca lcu la tion  of the final punishm ent. For instance, iF

the case rem ains on .appeal fo r >3 m onies, such period w ill o n ly  account fo r  3 
» ,

m onths sim ple im prisonm ent o r 2 m onths rigorous im prisonm ent. On the 

o ther hand, i f  the previous de tention  was to be e n tire ly  deducted from  till! date 

o f the ju d g m e n t o f the C o u rt below, i t  would induce every convicted person to
f

appeal, because they w ou ld  have by  so do ing some chance o f undergoiDg part 

o f th e ir sentence o f im prisonm en t w ith  forced labour in  the shape o f detention 

w ith o u t labour. Th is would increase the num ber o f frivo lous  appeals.

In  the d ra ft Code, i t  is suggested th a t the period o f de tention between 

the reading o f the firs t ju d g m e n t and the fina l sentence on appeal be assimilated 

to the period o f de tention previous to the firs t judgm ent. Such period would 

consequently be deducted according to the above m entioned scale, except i f  

provided otherw ise by the judgm en t. I t  fo llows th a t whenever the C ourt

th in ks  th a t the appeal was frivo lous, the C ourt shall be at lib e rty  to order the 

sentence to  be calculated from  the day of the ju dg m en t on appeal. In  case the 

appeal was n o t frivo lous, b u t the C ourt sees no reason fo r reducing the 

sentence, the C ourt may also deduct the previous detention  o r disallow its  

deduction. B u t in  case the sentence be reduced on the ground tha t the 

puuishm enl awarded by the  C o u rt below was too h igh, then i t  appears tha t the 

accused was r ig h t in  his appeal, and a special subsection provides tha t the 

deduction shall be com pulsory.

I
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T liis  system is framed a fte r several recent laws. Nevertheless, in case 

its  app lica tion  be too complicated, o r in  consideration o f the fac t til,'it in  prisons

up c o u n try  persons under t r ia l and sentenced persons are o ften  treated in the
1/

same way and subjected to the same rules as regards labour, the h igher 

Commission m ay examine the ad v isa b ility  o f a llow ing deduction day per day.

Increase aud reduction o f punishm ent ะ— The princip les adm itted by the 

Commission on th is  m atter w ill be explained in  C hapter IV . Sections 39 to 46 

provide rules fo r the calcu la tion o f such increases and reductions. The system 

is no t so in tr ica te  as i t  seems a t firs t sight,. The fo llow ing  illu s tra tio n '1 w ill 

expla in the w o rk in g  of Section 45 an il 46 :—

A. commits robbery on an object' o f public worship. T he  C ourt admits 

extenua ting  circumstances.

Section 131 says tha t a person com m ittin g  robbery in  respect of any 

object o f publie  worship shall be liable to the punishm ent fo r robbery increased 

by one th ird .

Section 320 prescribes the punishm ent fo r robbe ry  -as im prisonm ent 

from  2 to T years.

T here fo re 'A . would be liab le  to a m in im um  punishm ent ol’ 2 years, plus 1/3

of 2 years, th a t is to say 32 m onths, o r to  a maxim um  o f 7 years plus 1.3 o f 7
(

years, th a t is to say 9 years and 4 months.

Section 70 says tha t whenever extenuating circumstances are found the

punishm ent may be reduced by one ha lf even i f  alrc.’ dy reduced or increased

under any o ther proviso!) o f the Code.

So th a t A. for the ex tenua ting  circumstances gets a m in im al) of 16

m onths o ra  maximum punishm ent o f 4 years and 3 m onths im prisonm ent.

A no ther example : A- com m its robbery o f bis parents goods; under

section 320 be would get 2 to  7 years im prisonm ent.
/

U n de r section 64 whoever com m its an oflencc o f th is  nature against his 

parents sha ll be liable to the punishm ent prescribed fo r the offence reduced by 

one-half.

Thus A. would be liab le  to a m in im um  o f 1 year o r a maximum of 

years.

E xtenua ting  circumstances being adm itted  he would s t i l l  get o ff a ha lf
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o f the above and be liable to  II m in im um  o f 6 m onths and a maxim um  of 21 

m onths im prisonm ent.

Conditional Suspension of Execution of Imprisonment.
The system provided by sections 17 and 4S was in it ia te d  in  Belgium , 

.and afterw ards in troduced in France, E gyp t and several o th e r countries. I t  

lias proved extrem ely successful il l  eases where the  Judge th in ks  tha t the 

prov is ion o f the law which lias been vio lated m ust bo enforced, but at the same 

tim e  is re luc tan t t.0 in i l i r t  punishm ent on account o f t ile  circumstances o f the 

case, fo r instance when tile  accused is.a f irs t offender and has >-(>mmitted the 

offence under the im pression tha t lie was r ig h t  in  d o in g  so, or when the 

accused is a woman and has small ch ild ren whom  she w ould be obliged to 

abandon i f  Sein b> ja il, etc. Suspension is com m only "ra n te d  in Belgium and 

■ France to ofienders whose conduct does not denote rea l c r im in a l instincts am i who 

m ay lit: expected to  ro tor >1 i l  s im p iv warned by file  C o u rt. M any persons w ill 

re fra in  from  again com m ittin g  ail offence by  fear o f hav ing  to im is e iiiu iiy  

undergo the con d itiona lly  suspended sentence, w ith o u t pre jud ice to the pun ish

m ent awarded fo r the subsequent offence. In  France the percentage o f such 

persons WHO again com m it offences is ex trem e ly low.

The system, as provided by the d ra ft, applies to  im prisonm ent no t 

exceeding i  year. The h igher Commission -shall exam ine whether i t  m ay fie 

extended to fines in  cases where a fine is in flic ted  e itheEalone o r together. w ith  

im prisonm ent not exceeding one year.

CHAPTER IV.
Causes which Exolude or Lessen the 

Liability to Punishment.
The provisions o f sections 40 to 52 deal w ith  the general principles o f 

c rim ina l lia b ility .

Such general princip les have been th o ro u g h ly  exam ined by writers on 

C rim in a l Law. B ut, a lthough there is a ra th e r unanim ous opinion th a t 

l ia b i l ity  exists o n ly  when there i.i a crim ina l in te n t, the wording o f such, 

op in ion  in  modern codes o r law books cannot be considered Fully adequate, 

Some Parliam ents eluded the d ifficu lty  by abs ta in ing  from  g iv in g  any defin ition.

The Commission th o u g h t i t  more advisable to  ’ g ive a d e fin itio n  of lia b il ity  

w h ich  may be found in  section 49 and-explanations N o. 7 and ร in section 5.

The causes w h ich  exclude the l ia b i l ity  to pun ishm en t are described in  

sections 53 and sections 5G to  62-



Those prov is ions are no t absolute ly necessary, because there is no 

l ia b i l ity  to  punishm ent whenever the c rim ina l lia b ility  described in  section -is 

does no t exist. The C ourt, when exam in in '; the question o f l ia b il ity  of an 

offender, m ay con tent its e lf w ith  seeing whether tie. fact comes under section 49 

or not. I f  i t  does come, there is c rim ina l liab ility  ะ i f  i t  does n o t come, there 

is n o t c rim in a l lia b ility .  Nevertheless, i l  has been found  safer a lm ost every

where to  g ive  a descrip tion  o f the m ost usual causes w h ich  exclude lia b ility  

I t  is an advantage to  have those m atters s tr ic t ly  ruled, in  o rder to  avoid use

less discussions in  Courts, and to g ive the Judges clear statem ents of law on 

various cases in  w h ich  the question o f lia b ility ,  i f  n o t defined b y  a precise rule, 

w qukl be le ft  open to  discussion and to the personal op in ion  o f the  Judges.

■ The rules in  the above quoted sections refer to  the  cases o f necessity,

law fu l defence and la w fu l command. They embody the practice actually

followed ::: ร ::น;:•.•ร-; Cc-!!r f" . end are in  accordance w ith  the prov is ions 111 tlie

modern Codes. The explanation why the r ig h t o f la w fu l defence of life

honour and p ro p e rty  has been extended s lig h tly  beyond the  provisions of 
»

several Codes is on account o f offences against life , body and p rope rty  being 

s t ill so preva lent in  Siam.

U n de r t ile  same chapter are the causes which o n ly  lessen the lia b ility  

to punishm ent.

B efore dealing w ith  such m atter, a p re lim ina ry  exp lana tion  is necessary:

In  prescrib ing  punishm ents fo r each specific offence, the  recent codes 

use e ith e r o f the fo llo w in g  systems ะ

1) To provjde fo r each offence a maximum pun ishm ent and a m inimum 

punishm ent. F o r instance 1 to 5 years im prisonm ent o r 100 to  1000 Ticals 

fine. The  C ourt cannot in d ic t more than the m axim um  o r less than the 

m in im um , except under the special provisions fo r increasing or decreasing 

penalties.

2) To p ro v id e 'fo r each offence a maxim um  pun ishm ent only, and to 

leave t lie  m in im um  a t the d iscretion o f the Court. Then, the  C ourt cannot 

in fl ic t  more than the maximum, h ilt  i t  may in flic t the lowest pena lty  precribed 

by law, sa}’ 1 da y  im prisonm ent o r 1 T ica l fine.

The firs t system is s t ill used in  France, and Germany.

The second one exists in  England, Ind ia , and has been adopted by the

D u tch  Code.



In  E g yp t’ and Japan, bo th  systems are amalgamated.

The second system is extrem ely simple and convenient. When there]is 

no m in im um , the C ourt m ay lessen the punishm ent a t its  d iscre tion  ; there is 

. no need o f provis ion fo r ex tenua ting  circumstances, no need o f such d is tinc tio n
I 'V

as provoca tion, y.oung offenders, weekness o f m ind, etc. T he  L a w  has on ly  to

JVC vide fo r  cases in w h ich  no punishm ent shall apply. I t  is unnecessary to
t

enact sections about the lessening o f punishm ent B u t there  is one drawback;- H t -  i
such system gives the judges an enormous power. A  C o u rt m ay,4 fo r instance, 

aw aril one day im prisonm ent on ly  fo r heinous m urder ; i t  m ay be unfair, bu t 

i t  would no t be con tra ry  to  law. On the o ther hand, when น maximum on ly  

is p rov ided-by law, the ju d g e  has no proper d irec tion  as to  w ha t penalty he 

m ust in d ic t in  each specific case. Take a case o f m urder w ith o u t aggrava ting  

circumstances. The Duch Code section 287 provides fo r  im prisonm ent no t 

exceeding 15 years as pum snm ciit 11 1.IIK ฟ ่น น U1 nui. .1 ibBii bîùMÏC-'î man, ns
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w ill doub t whether be m ust in f l ic t  the m axim um , o r less, aud how much. Ho 

cannot ga ther from  the law  w hat in te n tio n  the leg is la tu re  had. He m ay 

therefore in f l ic t  an inadequate punishm ent. On the con tra ry , under section 

364 o f the Ita lia n  Code, the Judge knows th a t the pun ishm en t fo r m urder is 

• im prisonm ent fo r  a period o f from  18 to  21 years. I t  is fa ir ly  simple to app ly 

the law correctly .

U nder the actual circumstances, the members o f the Commission were o f 

op in ion th a t i t  would be safer fo r  the Siamese Judges aud fo r  the pu b lje to  have 

a m axim um  and a m in im um  enacted at least fo r  all. offences w h ich invo lve a 

serious breach o f 'th e  peace an il an unquestionable c r im in a l in te n t. For o ther 

offences, a maxim um  -was deemed a sufficient provis ion. We made i t  accord ing ly 

a rule, whenever the m axim um  punishm ent was over three years im prisonm ent 

to provide fo r  a m in im um  punishm ent, and whenever the m axim um  was under 

three years im prisonm ent, to have no m in im um  pun ishm en t provided. O f 

course, there are exceptions to t.he rule, as the a d v isa b ility  o f hav ing  a m in im um  

. punishm ent enacted was examined fo r each separate offence, aud was decided 

according to  the m erits o f each cat e. Such a m iddle course has been taken in 

the E gyp tian , Ita lian , and Japanese Codes, and we tru s t i t  w il l prove the most 

suitable to the actual o rgan iza tion  o f Siamese Courts.

T o  adm it m in im um  punishm ents entailed the necessity o f d raw ing

!i
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clauses in  connection w ith  extenua ting  circumstances because there are cases in 

which even the m in im um  punishm ent proVI.led by law would constitu te  too 

high a penalty. -Such clauses do no t p rope rly  ex is t in  the Siamese penal law, 

because, apart from  a few recent regulations, Siamese law does not provide 

maxim um  and m in im um  punishm ents fo r each oH'cnce. There is on ly  a ru le  

tha t the im prisonm ent m ust be about a certa in  figure p iuvH e d  in the regulations 

o f the M in is try  o f Justice. The C ourt has t ile  power to  in fl ic t  more o r less.—

However, when the C ourt has reasons to th in k  tha t the punishm ent should 

^be fa r less than the figu re  in  the regulations, i t  generally gives a reason 

fo r such lessening, and those reasons, i f  .collected together, would constitu te  

a fa ir collection o f '■ extenua ting  circumstances

As to the way in  w h ich  the pena lty  should he modified on account o f 

extenuating circumstances, tw o  systems also are to  be found in modern Codes.

1. When the บ ode provides fo r  a scale 1.1 i nuni.siiiimm..s. ri'iiueuoiiM are 

made by aw ard ing one o r tw o degress less.

For instance in  the French Code, the scale o f punishm ents is :

1. Death. \

2. T ransp orta tio n  fo r life.

3. T ransporta tion  o f from  5 to  20 years

4. D e ten tion  o f from  5 to  10 years- 

ว ิ.  Im prisonm en t o f from  6 days to •วิ years.

0. Im prisonm ent “  de police ”  l - ว ิ days.

Then, reductions are made by aw ard ing say transporta tion  fo r life

instead o f death, im prisonm ent o f from  ti days to  วิ years instead o f
โ

detention, etc. '

2. When there is no scale o f punishm ents, reductions m ay" on ly be 

made by reducing the penalty by  a defin ite  frac tion  say 1, 1 etc. This is the 

Dutch and Ita lia n  system and has been followed by tile  Commission.

Reduction o f pena lty  by  a frac tion  means reduction  o f both the 

m inim um  and the m axim um  provided 111' law. For instance a penalty of from 

12 to"18 years im prisonm ent, i f  reduced by one th ird  becomes a penalty o f 

from  9 to 12 years, I f  reduced by one ha lf i t  become a penalty' o f from  6 to.

9 years.

W ith  regard to  the extenua ting  circumstances themselves, they are

( 24 ) ■
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div ided in to  two classes ; specific circumstances and general circumstances. 

The specific circumstances aré ะ—

1. Cases in  w h ich  the offender, b y  reason o f unconscious

ness o r o f unsoundness o f m ind  was o n ly  p a rtia lly  able to ap

preciate the na tu re  and ille g a lity  o f his acts.

2. Cases in  wh ich the offender has acted in  excess o f w ha t 

is necessary o r perm itted by the prov is ions o f la ;/  concerning 

necessity, la w fu l defence o r la w fu l command.

3. Y ou th .

4. P rovocation.

5. The fact th a t the a u th o r o f an otfenee against p ro p e rty  

is related to  the  person against whom  the OiTence was com m itted.

These arc ร.!! cases in  which the c rim ina l l ia b i l i t y  is extenuated o r

lessened. โท number I  and 2, the crim ina l l ia b i l i ty  Hi ay* be reduced te ft ve ry

large extent. The Code adm its tha t in  such cases the punishment Ilia }’ be

reduced at tbo d iscretion o f t ile  C ourt, w h ich ia no t bound by any m in im um

punishm ent. In  numbers 3, 4  and 5 the reduction  allowed by  law is fixed a t a

certain defin ite  rate, e ith e r one h a lf o r one th ird  o f the o r ig in a l punishment.

The provisions concern ing young offenders have been framed p rin c ip a lly
/

a fte r the Egyptian Penal Code and the specific enactm ents issued in In d ia , 

B urina it and S tra its  Settlem ents. They are . i l l  accordance w ith  a d ra ft act 

which has been recently  subm itted to  the -M in is try  o f Justice concern ing 

K e fo rm a to ry  Schools. There is a large am ount o f juven ile  crime il l B angkok. 

The offenders are, as a ru le , young  people o f from  12 to  11) years of age w ho
l

are orphans or'have been turned ou t o f home by  th e ir  parents. They live  i l l  

pub lic  places. T he ir g reat resorts are the gam bling  houses' They do n o th in g  

fo r a liv in g  bu t snateii o r  steal. The system o f w h ip p in g  them when they are 

caught o r sending them  to  prison has no effect. W h ip p in g  constitutes fo r 

them on ly  a l ig il t  punishm ent. A fte r  i t  has been suffered, the boys re tu rn  

ill the street where th e ir  u ltim ate  fate is certain. I f  imprisoned, the}’ get

:

i
1

I

I

acquainted w ith  professional c rim ina ls  and when the y  are released they are 

worse than before. T hey  are the source from  w h ich  the great body o f 

professional crim inals are ch ie lly  recruited. I t  is ra th e r hopeless to t r y  to-
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re form  grow n up crim ina ls. B ut these young off'enr.lers m ay be reform ed i f  put 

in  a proper school, under decent people, where they  m ay be ta u g h t e ither 

ag ricu ltu re  o r some sort o f hand icra ft. N o t o n lj' a large, num ber o f them  w ill 

tu rn  honest, b u t the p rinc ipa l cause o f professional crim e w il l  be done 

away w ith .

Unconsciousness due to  in to x ica tion  is e x p lic it ly  o r im p lie d ly  treated in 

m any leg is la tions as lessening the l ia b il ity  o f the offender in  the same w ay as 

unconsciousness due to  any o ther cause. ' T he  com m ission have exam ined the 

ad v isa b ility  o f such system. A fte r  a long discussion, i t  has been decided, on 

account o f in to x ic a tio n  becom ing more preva lent in  Siam, n o t to  consider l i t  

always as lessening the lia b ility ,  b u t to give i t  the benefit o f the provisions 

dealing w ith  unconsciousness o n ly  when i t  is in v o lu n ta ry , th a t is to  say when 

the th in g  wh ich caused the drunlceness w a s adm in istered to  the offender w ith o u t

his knowledge o r  against his w ill.  In  any o th e r case, t ile  C o u rt may on ly  

ap p ly  ex tenua ting  circumstances under section 70, as expla ined hereafter.

Besides those specific circumstances, section 70 o f the Code provides for 

general ex te nua ting  circumstances w h ich are le ft e n tire ly  to  the d iscretion of 

the C ourt. These circumstances may be tacts w h ich  the C o u rt considers as 

lessening the c r im in a l l ia b il ity  o f the offender. They m ay also be circumstances 

which do no t d ire c t ly  refer to  the l ia b il ity  o f the accused, b u t m ay nevertheless 

induce the C o u rt to  lessen the sentence, such as a n te rio r good couduct, the 

length o f previous detention, the confession o f accused, his e fforts to  m inim ise 

thé  in ju riou s  consequences o f the offence he com m itted , etc.

Such geuera) extenuating circumstances may, i l l  the d ra ft system, be 

applied con cu rre n tly 'W ith  specific circumstances. Moreover, the same circum 

stances, say, fo r  instance, provocation, m ay be held in  extenuation , once 

under section 65 and secondly under section 70.

B y  com paring the d iffe ren t sections dealing in  extenuation o f penalties 

i t  may be seen th a t the Courts are granted a very  large power o f reducing 

punishments ;

F irs t  o f a ll, whenever the Code provides fo r im prisonm ent and fine, the

C ourt may, unde r section 2!), and w ith o u t having to call upon any extenuating 

circumstances in f l ic t  im prisonm en t on ly , w ith o u t fine.
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w henever then: is no m in im um  term  prov ided  fo r im prisonm ent, the 

C o u rt may in flic t as l ig h t  an im prisonm ent as it  th in k s  fit.

When there is a m in im um , and there ex is t any o f the- special circum - 

- stance which lessen the lia b ility ,  the C o u rt may, b y  re fe rr in g  to such c ircum 

stances, reduce the im prisonm en t by  one th ird  o r one ha lf, according to the 

p rov is ions of the Code. I f  there are several o f these circumstances the 

several reductions m ay be applied concurrently .

1 I f  there are no such special circumstances, the  C ourt has nevertheless'

the  r ig h t to call upon any circumstances which the Judges consider to  lessen 

the lia b ility  o f the offender, and, on account o f those circumstances, to  reduce 

b y  one h a lf the punishm ent provided by  the Code. M orever, such extenuation 

m ay combine w ith  the  reductions awarded under special extenuating 

eireumstcinccs.

F ina lly , should the pena lty  so reduced be less than  one year im p rison 

m ent, the C ourt has then the power to  order the execution  o f the im prisonm ent 

to  he suspended under'section 17.

Under those provis ions i t  m ay he expected th a t the Courts w ill never be 

bound to in flic t punishm ents wh ich they m ay ' consider too severe fo r the 

offence committed.

A g g ra v a tin g  circum stances. There are no aggrava ting  : ircumstances 

described in  Book I o f the Code except recidivism . Some w ill he found iu 

B ook [ I .  They are specifica lly provided and arise o n ly  ou t o f circumstances 

o f fact re la ting  to the offence itse lf o r to the person o f the offender. As they 

en ta il increase o f punishm ent and hardship on accused, they are never le ft to 

the  mere power o f appreciation o f the Courts. T he }' are m inu te ly  defined and 

described. There are no general aggravating  circumstances lijte  the genera 

extenua ting  circumstances in  section 70.

• B y application o f section 70, a C ourt may reduce a punishment w ith ou t
I

be ing obliged to give any reason except tha t accused’s behaviour o r an terio r 

good conduct o r weakness o f m ind affords su ffic ien t grounds fo r '’g ran ting  

ex tenua ting  circumstances. On the con tra ry, aggrava ting  circumstances 

depend always upon facts which are to  he m a te ria lly  proved and are never at 

the  di-*er> lion  of the C ourt. For instance, recid ivism  constitu tes an aggravating



circumstance on ly  when the subsequent offence has been com m itted  w ith in  a 

lim ited  period a fte r the p r io r offence. I t  shall not depend upon (.lie C ourt to 

extend such period. A n  aggrava ting  circumstance in  several cases arises out 

o f the fact tha t the offender is related to the person to  whom  he -lid  bodily 

in ju ry  ะ the re la tionsh ip  in  such case is defined by law, and cannot be extended 

by the Court.

The ca lcu la tion o f the increased terms o f pun ishm ent is made in  the 

• same way as fo r  reduction .

Rules are provided in  section 46 in  case o f any pun ishm ent be ing in 

creased and reduced concurrently . The rule is to increase lirs t and reduce 

afterward, because the increased period o f im prisonm ent is lim ite d  to  20 years, 

when there is no lim ita t io n  fo r  reduction. To reduce firs t w ou ld  be less 

favourable to t ile  accused. F o r instance take die'case o f a man com m itting  

robbery arid îc u n ii "น !i t y  or special rec id iv ism . The punishm ent

fo r gang robbery is 10 to 15 years im prisonm ent. U n de r section 8(3, such 

punishment Ï3 to be increased by  one ha lf fo r rec id iv ism  ; th is  makes 15 years 

to 20 years (as 20 years is a m axim um  for increased im p risonm en t). Now 

suppose the offender on ly  a tte m p te d  to  commit the offence. T he  punishm ent 

is to  be reduced by one th ird . I t  becomes 10 years to  13 years 4 m onths. I f  

the o rig ina l punishm ent was reduced first, by one th ird , i t  w ou ld  become ช 

years 8 m onths to  10 years, when increased afterwards by  one ha lf, i t  would 

make 1.0 to 15 years. The m axim um  then would be one year and 8 months 

more, than by ca lcu la ting  in the o th e r wa}’.

CHAPTER. V.
Attempt.

In  m any laws, a ttem pt is liable to the same pun ishm ent as the offence 

itself. The French Penal Code provides that a ttem pt is assim ilated to the 

offence.

There is no doub t tha t d ie  c rim ina l lia b ility  remains the same i f  tile 

offender fails to com m it the offence ow ing to circumstances n o t under his 

contro l. For instance take a pèrson who in tends to k i l l  another. T he  offender 

fires a gun and misses the person he .was shooting at. In  such a case, the 1 

offender has done a ll w hat was in  his power to com niitrthe offence. I f  no person



was in ju red, th is  was due o n ly  to  the fact th a t the offender had bad eyes Or 

d id  no t aim well. The c rim ina l in te n t rem'ains the same. Nevertheless, no 

C ourt w ould sentence, such an offender to death, because the offence com m itted 

did  no t cause any harm  to  anybody. This means th a t the  Courts never fa il to  

take in to  consideration the  consequences o f the offence. The idea th a t the 

punishm ent muoc be apocrtiona te  to  the in ju ry  done is ex trem e ly  prevalent i l l  

Siam. In  the Law Laksana W iw a t concernai}' assault, the punishments are 

awarded according to the im portance o f the wound in flic te d  w ith o u t tak in g  in to  

consideration the c rim ina l l ia b il ity  aris ing ou t o f the in te n tio n  o f the offender- 

U nde r these circumstances the commission decided th a t the a ttem pt should be 

liable to  the punishm ent prescribed fo r the offence itse lf, reduced by  one th ird . 

Such is the system in  the D u tch  and Ita lia n  Codes.

Several Codes make a d is tinc tio n  between an a ttem p t and a non con 

รน:น:::ated oïîenco. A. non cnuauiuiucbtcvi orfc..c^ i.~> an offence '.’.'here thé* •.•นุ***..l-'ï*
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has done ali tha t was necessary fo r  com m ittin g  the offence and is on ly prevented 

from  the commission by circumstances over w h ich  he has no contro l.

An a ttem pt is a case where all tha t was necessary fo r the offence h a s

no t been com m itted. V

F or instance ะ—  A. fires at. B. in te n d in g  to  k i l l  h im . The bulle t misses

B T h is  is a non consummated offence. A , is abou t to  fire  at B.; c. wards J
o ff  the gun, and A. does n o t lire. This is sim ple a ttem p t, because A. has no t 

done a ll th a t is necessary fo r  com m itting  the offence. The crim ina l lia b il ity  is 

Ilf course larger in the case o f a non consummated' offence than in the case o f a 

simple attem pt. In  the Ita lia n  Code the reduction  o f punishm ent is la rger in  

the case o f an a ttem pt than in  the case o f non 1 consummated offence. The 

commission was o f op in ion th a t such a d is tin c tio n  w ou ld  lead the Siamese 

C ourts in to  trouble. W e decided therefore to* inc lude bo th  attem pt and non

consummated offences as attem pt.

CHAPTER. VI.
Participation in the Com mission of an offence.

We adm itted the usual practice tha t accessories are to  be punished i l l  a

less degree than principals.

W e considered as princ ipa ls  any persons ta k in g  part in the com

i



Accessories are those w iio  procure the o p p o rtu n ity  fo r o r fac ilita te  the 

commission o f an offence as described in  section 77.

T h is  includes Abetm ent b y  acts (lone p rio r ไ'» o r a t the tim e o f the

offence.

As to  the acts done a fte r the offence was com m itted they fa ll e ithe r 

under the sections 344— 34(> w h ich  deal w ith  “  ïleeeü 'ing Stolen p ro p o ity  ’‘1 

o r under section 199 which punishes persons who procure lodg ing fo r hab itua l 

offenders. 1

Sections 78 and 79 deal w ith  the application of. the preceding rules in  

case o f auy offence com m itted b y  means o f pub lica tion  o f p rin ted  m atter.

- CHAPTER. VII.
Concurrence of offences.

W henever a p e lซบ;'. has com m itted  several d is tin c t offences in respect o f 

which no fina l judgm ent has been given, such obrnces are deeme*! Concurrent 

offences.

I t  may be th a t concurrent' offences arc e ither connected w ith  o r iiu lepen-
t

dent o f each other,

They are connected whenever the offender by one and t ile  same act 

violates several provisions o f the Law. F o r instance. A. breaks in to  a house 

i l l  order to com m it the ft. A. com m its bo th  trespass and a ttem pt o f the ft. In  

Slich a case the general rule is th a t the most im p o rtan t offence on ly  is to  be 

taken in to  consideration: The o th e r offence is considered as accessory.

< ’onsequently, the provis ion p rescrib ing  t ile  severest punishm ent, th a t is to 

say the provis ion concern ing the m ost im p o rta n t offence, is on ly  to be applied. 

The idea is tha t a lthough the offender com m itted a breach o f several Provisions 

o f the Law, he is 0 ทเ3' g u ilty  o f the p rinc ipa l offence com m itted, because the 

other offences are on ly  consequences o f the p rinc ipa l one, or means fo r  com

m itt in g  such p rinc ipa l offence.

I t  may bo also th a t instead o f v io la t in g  several provisions o f Law  by 

the same act, the offender com m its several acts v io la ting  the same provis ion 

o f the Law.

In  such a case, i t  m ust be considered whether the acts were done qu ite 

separately, o r i l l  execution o f the same c rim ina l in ten t. For instance, i f  a th ie f 

commits th e ft i l l  several d is tin c t places, on several d iffe rent days, there is no

mission of the offence, aud any persons who instiga te  I the offence.
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connection  between those nets. B u t i f  he enters a store, picks up an artic le , 

and a few m inutes a fte rw ards another a rtic le , there is a connection between 

his acts. He intended to  take artic les away from  the store, and he acted in  

execution of the same c r im in a l in tent.

W henever there is any connection, i t  is un ive rsa lly  adm itted th a t the 

o ffender is liable to  the im prisonm ent provided fo r one offence ou ly . I f  not, 

the  C ourt would be lead in to  inextricab le  d ifficu ltie s  : in  case o f th e ft, fo r

instance, i t  could be argued tha t there were as m any offences com m itted as 

artic les  stolen ; consequently, to  steal ten artic les o f ve ry  l i t t le  value would 
e n ta il ten times the pun ishm ent awarded fo r stea ling say one banknote o f 1000 

T ica ls  ; or, when several artic les are bound toge ther in  one bundle, there 

w ou ld  be a question w hethe r by  stea ling them the offender commits one or 

several- offences. The p rov is ion  in  section 88 avoids th is .

Whenever there is no connection between tire d iffe rent acts o f the 

offender,then the offences are independent o f each o tiie r  and the case comes 

under the provision o f section 84.

The d iffe rent Codes do n o t agree on the so lu tion  to be given in  cases 

where the concurrent offences are independent from  each other In  French 

law , the highest punishm ent o n ly  13 awarded, th a t is to say tha t the most 

im p o rta n t offence annulâtes the less im p ortan t. In  E ng lish  Law, the penalties 

provided fo r each, separate offence are aggregated. In  Japanese Law, a m iddle 

course is taken. In  cases where one offence is punishable w ith  death or 

un lim ited  im prisonm ent, no o ther punishm ent shall apply. In  cases where the 

severest punishm ent be im prisonm ent fo r  a definite tim e, such punishm ent is to 

be increased by  one ha lf.

The Commission adopted the Eng lish system. We were of op in ion  tha t 

the  fact th a t a person a fte r hav ing  com m itted a il offence commits a subsequent 

offence before being arrested does no t give h im  any r ig h t  t 'l  be treated w ith  

exceptional leniency fo r  the  second offence

Section 84 adm its  therefore th a t the punishm ents shall be aggregated. 

I t .  on ly  provides tha t the aggregate terms of im prisonm ent, unless i t  he im 

p ris o n m e n t'fo r life , sha ll never exceed tw en ty  years. The reason fo r such 

lim ita tio n  is tha t when offences are punishable w ith  im prisonm ent fo r  a lim ited  

period, i t  would be c o n tra ry  to  the  in te n t and purpose o f tile  law to  award 

un lim ited  im prisonm en t as a punishm ent foi' several such offences.
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I t  m ay be noticed th a t the app lica tion  o f section 84 w ould bo rather 

hard on the offenders in  case o f sevoral d is tin c t offences com m itted  in  execution 

o f the same crim ina l in ten t, i f  the re ,w e re  no p rov is ions fo r  extenuating 

circumstances. F o r instance an offender com m its house b re ak ing : when 

try in g  to  escape he strikes the owner o f the house, causing him  grievous bodily 

harm. H e m ay be prosecuted under tw o counts v iz  : 1. R o bb e ry ; 2. Coin* 

l ' i i t t ip g  grievous bod ily  harm. U nder suction 328 he gets a m in im um  o f 'even 

years im prisonm ent fo r robbery. Under section 2<)4 he gets a m inim um  o f 2 

years im prisonm ent fo r com m ittin g  g i evous b o d ily  harm . I t  makes a to ta l 

m in im um  o f 9 years im prisonm ent, which is ra th e r h igh . B u t t ile  C ourt may 

reduce i t  to  4 years and 6 m onths by  app lica tion  o f section 70.

CHAPTER. VIII.
Recidivism.

Recidivism is also a case o f concurrent offences.. B u t the expression 

•• C oncu rren t uilcüCCS "  is US'S*.! -U-y ■”  M W  o f offences in respect o f which 

no final ju d g m e n t has been given. I t  refers to  the case o f offenders who are ' 

prosecuted a t the same tim e and before one and the same Court under 

d iffe rent counts.

On t ile  contrary, Recidivism  is the case o f a man who commits an 

otlence a fte r he has been convicted o f a p r io r  orfence, and the judgm ent 

concern ing such p rio r offence has become final.

I t  is adm itted tha t the sentence and punishm ent, constitu te  a warning 

to the o ffender; i t  follows th a t there is more c rim ina l l ia b i l ity  on the part o f 

the man who commits a subsequent offence- a fte r be has been sentenced for a 

p r io r one, than on the part o f a man who com m its a subsequent offence before 

he has been prosecuted on account o f the p r io r  offence. Hence the rule th a t 

in the second case, tha t is to  say in  case o f concurren t offences, the 'maximum 

punishm ent may no t be over the aggregate te rm  prescribed fo r  each separate 

offence, w h ile  in  the case o f recidivism , the pun ishm ent prescribed for the 

subsequent offence may be increased. \

The w rite rs on C rim in a l Law  d is ting u ish  tw o  k in ds  o f recidivism, viz ะ 

. . 1. General Recidivism , o r the fact th a t an o ffender has already been

convicted fo r any o ther offence.

. 2. -Special Recidivism , o r when the o ld  and the subsequent offences 

are s im ila r.

\
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Special rec id iv ism  is considered the most dangerous form  o f rec id iv ism  

as it 'u n d o u b te d ly  denotes c rim ina l ins tinc ts . ’

Section 85 provides fo r Genera] Recid ivism . Sections 86 and S7 fo r  

special recidivism . The Law  provides in  any case fo r  a lim it  o f tim e  a fte r 

w h ich  there is no more recidivism . The l im it  is com puted from  the da te  o f 

the  com pletion o f the punishm ent awarded roi’ the p r io r  offence, tha t is to  รน}' 

fro m  the  tim e since w h ich  the offender has. been a t lib e r ty  to com m it new 

offences. I f  the l im it  was reckoned from  the day o f th e  judgm ent o r from  the 

day o f the p rio r offence, i t  would sometimes have exp ired before the pena lty  

ha il been en tire ly  undergone. On the o ther hand, i t  would not be fa ir  to 

consider a Ilian as an old o ffender i f  say ten years a fte r  he has been released he 

com m its a new offence. Such a delay is some evidence to show tha t he has 

no rea l crim ina l ins tinc ts  and is no t an-hab itua l offender. The sooner a man
ร

ovi••นliuo <« »*c »» i/*lv>uCw Ül l/U I iitktiuo บฬน miuaocu ItOiu iÿi.ïô«ÿi»j VIIW V,

c rim in a l he must he considered:

O f course, the C o u rt may g ra n t ex te nua ting  circumstances in  cases o f 

rec id iv ism  as w o li as in  any o ther case.

CHAPTER. IX.
Prescription.

/  . f • . .
Prescription means a certain de fin ite  period o f tim e after w h ich  the

r ig h t  e ither to prosecute an offender o r to  execute a ju d g m e n t is precluded.

The prescrip tion  o f the r ig h t o f prosecution a lready exists in Siamese 

Law . The Law Laksana Rah Fong provides th a t in  case o f pe tty the fts  the 

in ju re d  person shall b rin g  his claim w ith in  1 m onth o r  3 m onths; in case o f 

assault, the Law Laksana W iw a t provides t i ia t  the in ju re d  person shall b r in g  

his claim  w ith in  15 days. B ut there seems to be no lim ita tio n  fo r the C rown 

Prosecutor, who m ay prosecute at any tim e a fte r the offence was committed.

The d ra ft Code does not make any difference between tile  prosecution 

entered by a p riva te  person and the prosecution entered by the C rown 

Prosecutor. Such is t ile  system in the modern Codes. The reason is tha t 

whenever the lim ita t io n  does no t app ly  to  the C ix iw n  Prosecutor, a p riva te  

person may a fte r a tim e lim it  has expired, evade the law  by complaining to  the 

C row n Prosecutor instead o f en te ring  an ac tio n  himself. A lthough the
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com p la in t was out o f date, t ile  C rown Prosecutor w ou ld  have the r ig h t  to 

prosecute by him self, and the lim ita tio n  would be useless. Therefoie, the 

d ra ft prov ides fo r one and the same lim ita tio n  a p p ly in g  to  every person who is
. I

e n tit le d  to  prosecute.

As to  the leng th  o f the delay, i t  runs fro m  one year to 15 years, 

accord ing to  the im portance o f the offouee, w ith  the exception  tha t the r ig h t  to 

prnse'-ute fo r  compoundable offences is extingu ished i f  the person en titled  to  

prosecute d id  no t make his com pla in t w ith in  3 m onths from  the day where the 

offence and the person who com m itted i t  became know n  to  h im .

Compoundable offences are offences w h ich  cannot be prosecuted except 

on com p la in t I lf the in ju re d  pa rty . In  our dra ft, the y  include offences against 

morals, adulte ry, w ro n g fu l depriva tion  o f lib e rty , de fam ation, cheating and 

fraud , c rim ina l m isappropria tion , m ischief and trespass. The idea is th a t in  

such offences the in ju re d  person is more d ire c tly  concerned than the pub lic  

o rd e r and public security, and th a t I t  such person linuM m i l , .  V ,id ,  to prceccuia, 

the P ub lic  Prosecutor cannot in it ia te  the prosecu tion. F o r the same reason 

i t  is assumed whenever the in ju red person, kno w in g  the offence and the person 

o f the offender, does n o t make any .move fo r a sho rt tim e, th a t he has fo rg iven  

the offence. P rescription fo r compoundable offences has therefore been fixed 

a t 3 m onths.

As regards the non compoundable offences, the  reasons fo r a d m ittin g  

p re sc rip tio n  are the fo llo w in g  ะ

1) When no prosecution has been entered and no searches have been 

made d u rin g  a long tim e, the prosecutor is presumed to  have dropped the case 

and abandoned the r ig h t  o f prosecution.

2) I t  becomes very d ilH cu lt to prove a case a fte r a long tim e has 

elapsed ; the witnesses m ay no t be found ; th e ir  evidence becomes do u b tfu l ะ 

p roper enquiries on the spot are impossible o r useless. I t  would be generally 

waste o f time to b r in g  such old cases before t ile  C ourts .

■ 3 ) As a ru le  o f pub lic  policy, it  is be tte r no t to  take up cases w h ich 

everyone has fo rgo tten  about and which m ay be considered as having been 

fo rg iven  by lapse o f time.

O f course, there may be cases i l l  which i t  seems necessary to have a 

prosecution entered even aFter the prescribed period has elapsed. Section 02
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gives the prosecu to r the lib e r ty  o f in te rru p tin g  the p re sc rip tio n  by in s titu t in g

legal proceedings against the offender. A  fresh period o f p rescrip tion  is then

to  be com puted from  the day o f the in te rrup tion . F o r instance a m urder has

been com m itted  on the 1st. O ctober 110. The period o f p rescrip tion  is 1.5

years. On the  1st. O ctober 125 the r ig h t  o f prosecution '.'.'ill be extinguished

by prescrip tion . B u t the Public Prosecutor may, before the 1st. October 125,

say on the  25 o f .September, cause the C i.u rt to  issue a w a rra n t o f arrest against

the offender. A  fresh period o f 15 years is then to  be com puted from  the 25th.

September 125, th a t is to  say tha t by ta k in g  such a ve ry  simple step the

Public P rosecutor m ainta ins his r ig h t  to prosecute up' to  the 24th. September

140. The fresh period m ay be in te rrup ted  also in the same way, and so on.

T he  prescrip tion o f the r ig h t to execute a pun ishm en t cannot be ju s tified

by any legal reason. The fact th a t a man absconds a fte r  judgm en t has been

irivm i h iiii. o r caôA'OcS iL'üiu jt t i !  tioêâ not V'iv'tt i l in i :u iv  ritrhr. r.n

punishm ent. However, such proscrip tion  is provided in  m an}' modern Codes.

I t  lias been enacted in  order to compel the officials to be care fu l in  the execution

o f the ju dg m en ts  and in re ta k in g  the  escaped prisoners. There is also an idea

tha t i t  is ra th e r hard on the convicted person to execute the  sentence a fte r 1 ■ _  
many years have elapsed since its  reading. A  pena lty  is considered p a rtly  as a

punishm ent fo r the harm done and p a rtly  as a w arn ing  to  the offender not to

com m it o th e r offences. The effect as a w arn ing  does n o t e x is t any more when

the sentence has no t bet’ ll executed fo r a long time.

The shortest period o f p rescrip tion  o f execution o f punishments- has

been fixed a t 5 years. I t  is m uch longer than the shortest period o f prescription

o f prosecution, which extends to 3 m onths and 1 year respective ly , i l l  some cases.

The prescrip tion  o f execution o f punishm ent m ay be in te rrup ted  in the

Slime way as the .p rescrip tion  ก!' the r ig h t  o f prosecution.

C H A P T E R . X .

Claim for restitution and damages.

. ( 35 ) .

As we pointed ou t when dealing w ith  the question o f tine, the Siamese 

law and practice- sometimes confuses tile  pena l-ac tiou  w ith  the action fo r 

re s titu tio n  and damages.

These actions are th o ro u g h ly  d istinguished by  a ll m odern codes.
y

T he theory  i l l  modern Codes is tha t an offence m ay e n ta il tw o  kinds o f

consequences :
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1) T lic  offender commits a broach ' i f  the pub lic  peace, a breach o f La w

fo r which he is liab le  to a de fin ite  punishm ent provided by the Penal Code.

T h is  breach constitu tes the offence. When there is no breach o f the Penal

Law, there is no offence. Th is breach is a danger to the p u b lic ; i t  is an

outrage 011 the society ; and i t  m ust be prosecuted as such by t ile  pu b lic  itself.

Such a prosecution IS an action on behalf o f the pu b lic ,,ท pub lic  action. Ab

the pub lic  at large is represented by  the G overnm ent o r the C row n, hence the

creation o f P ub lic  Prosecutors whose d u ty  i t  is. to prosecute any offenders on 
\

behalf o f the Public. Even in  cases where the priva te  persons, when in jured, 

have the r ig h t  to  enter the prosecution, they  are considered as ac ting  on behalf 

o f the public, in  lieu o f the Public Prosecutor. I l l  Eng land where the r ig h t of 

p riva te  prosecution is fa r more extended than in  any o th e r countries, such 

prosecutions are sty led  “  Rex versus N .’’

i )  I I I  the meantime, the offence may have caused in ju ry  kri a private 

person. Such person lias the r ig h t  to  b ring  I»  pemouid action  fo r  m a k in g  good 

the in ju ry  by c la im in g  e ither re s titu tio n  o f the p rope rty  he has been un law fu lly  

deprived of, o r adequate damages. Such action  is a c iv il one i l l  the sense 

th a t i t  does n o t concern the c rim ina l action fo r the app lica tion  o f the penal 

law. A ny  damages recovered accrue to  the in jured person on ly , and the 

Government is no t concerned w ith  it .  Roth actions are qu ite  independent 

o f each other, and i l l  several systems o f leg is la tion , fo r instance in the German 

one, they have to  be b ro ug h t before d iffe rent Courts.

In  the Siamese Courts, i t  happens very often th a t the in ju red  person 

brings both actions together, and claims a t the same tim e fo r the application of 

the Penal Law  an il fo r damages. B oth actions are then amalgamated. Besides, 

there are cases like  assault in  Laksana W iw a t where the law  its e lf confuses 

both actions. The Laksana W iw a t provides th a t in  cases o f assault the in jured 

person may b rin g  a claim  fo r  IV tine which is to d iv ided between the Govern

ment and the P la in tiff’. เท such cases, the c la im ant acts b o tli as a PublicI /«1
Prosecutor and as.a priva te  P la in tiff’.

The. question as to  how fa r p riva te  persons may be allowed to  a ç t'a s  

Public Prosecutor by d ire c tly  en te ring  crim ina l charges in  C o u rt is one to be 

examined w ith  the Code o f C rim ina l Procedure. Even the question o f the ’

,011
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d is tin c tio n  between the crim ina l action and the acfion fo r re s titu tio n  and

( 37 )

damages is ra the r a question o f procedure than a question o f Penal Code. The 

Com m ission however tho ugh t i t  necessary to . em body the d is tinc tion  in  the 

Penal Code on account o f the practice followed up to  now in  the Siamese 

Courts. The Penal Code provides o n ly  fo r  punishm ents in flic ted  as penalties 

fo r  the offences com m itted. I t  does no t prov ide f . , r  the damages which m ay he 

due to  the in ju red person. B u t such Code w ill supersede several Laws in 

w h ich  damages and penalties are confused. I f  there were no provisions con

cern ing the C iv il action, the in ju red persons m ig h t th in k  e ither tha t the pena lty  

in  the Code includes damages, fo r instance tha t pa rt o f the tine was to be paid 

to  them  ; o r they m ig h t believe th a t they were no t allowed any c iv il remedy. 

C hapter X  o f the Code has been draw n up i l l  o rder to  make the question clear.
I

I t  provides fo r c iv il actions as d istinguished from  c rim in a l actions.

À» LIJ Lilt: civil iciucuV. liic uuiUiuisoiua nctu นเ û'iyiilivü thf.t tile citi
system o f p ro v id in g  a m in u te ly  described scale o f damages according to  the 

nature o f in ju ry  sustained and the ran k  o f the parties was to  be given up as 

obsolete. The Law  Laksana W iwat, a lthough i t  was o r ig in a lly  compiled w ith  

great care, and at the lim e  included alm ost a ll the d iffe ren t cases which could 

happen is not now adapte'd to  the needs o f the cou n try . On account of the fa ll 

in  the value o f coin, the figures awarded as fines sometimes do no t correspond 

w ith  the actual damage done. ' On account o f the economical development o f 

Siam and the large im provem ents and m odifications be ing made everywhere,

i
a large num ber o f cases arise which do not come specifica lly  under any o f the 

m in u te ly  described p rov is ions o f  the Law  Laksana W iw a t, which fact some

tim es compels the C ourts  to extend the construction  o f a section far beyond its  

actual w ording. '

The system orig ina ted by Laksana W iw a t was abandoned fo r the 

Penal action. The specific provisions o f the Code, nam ely in  sections dealing 

w ith  bo d ily  harm,' leave the am ount o f the pena lty  to  the discretion o f the 

Judge who is on ly  bound by the figures o f the m in im um  and maximum pun ish 

ments. F o r the c iv il action, the Commission were o f op in ion  tha t the system 

o f Laksana W iw a t should be abandoned too. We do no t th in k  i t  possible fo r 

the legis lature to prescribe i l l  advance w hat is exactly  the am ount of damages
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to  be allowed to the in ju red  persons. The question depends upon the c ircum 

stances o f each pa rticu la r case. We there fore decided to p rov ide  o n ly  fo r  a 

g e n e r a l  ru le th a t the C ourt shall fix .th e  am ount or damages according to  the 

in ju ry  actua lly  suffered, which is the ru le  un iversa lly  adopted i l l  modern Codes.,

There was another question w h ich  gave rise to a certa in  am ount o f '

discussion among the members o f the Commission.

As the crim ina l action and the c iv il action were d is tingu ished , i t  was 

suggested th a t they should be b ro u g h t separately, the c rim ina l action  before a 

C rim ina l C ourt and the c iv il ac tion  before a C iv il C ourt. The idea i l l  so do ing 

was tha t t ile  accused m ig h t be hindered i l l  his c rim ina l defence by the necessity 

o f defending the c iv il action. \
The m a jo rity  o f the commission adopted the v iew  th a t the in ju re d  person 

should be at lib e rty  e ither to  b r in g  h is c iv il action together w ith  the crim ina l 

One before a C rim ina l C ourt, o r to  b r in g  i t  separately before a C iv il Court.

The reasons which lead us to  th a t decision were :

1) T h a t i t  was in  accordance w ith  the actual practice or the

Siamese Courts. • *

2) T ha t in  accordance w ith  the- organ ization o f Justice  i l l  Siam the 

Muang aud M onthon Courts act as C rim in a l Courts as w e ll as C iv il Courts, 30 

tha t the c iv il action i f  b ro ug h t separately would be in  fact tried  and decided by 

the same Judges as tile  C rim ina l action ; tha t being so, i t  was considered 

bette r to  a llow  both actions to bo ontcred toge tlio r in a C rim in a l C ourt, and 

have one tr ia l fo r both actions instead o f tw o separate actions dea ling  w ith  one

set of facts.

P art III. SPECIFIC OFFENCES.
The d iv is ion  o f Book I I .  o f the Code dealing w ith  Specific Offences is 

more according to  the Japanese and Ind ian  Penal Codes than to  the French 

system. In  the French system, which is s t ill followed in  m any countries, 

offences are divider!, in to  tw o classes.

1) Offences against thé Public.

2) Offences against p riva te  ind iv iduals.

I t  does no t appear tha t there rea lly  ex is t tw o  such classes o f offences.
ร ! t ‘

A ll offence against a priva te  person is liab le  to  cause a breach o f the peace

w liich constitutes an offence (tgaiust t ile  Public. O il the o th e r  hand, almost 

a ll offences against the P ub lic  cause in ju ry  to private persons. A  m urder is a



breach of the Public pence. To put into circulation counterfeit coin, although it 
aa o (fence against the Public, causes also damage to the person who received 

counterfeit instead of genuine coin. The distinction has therefore been 
abandoned in many Codes as being purely arbitrary.

The division adopted in Book 11 is, of course, arbitrary too. Any 
such division is arbitrary and subject to criticism, because there is no logical 
classification of the acts of mankind. The classifications in the Codes are 
principally intended to afford an easy way to "find out under which provision 
an offence may come. From this point of view, we think that the division of 
Book IT into 9 Titles will prove to be clear and useful.

As to the special explanations concerning each separate offence, it would 
be too long to put them in the present report. They include fo»* each section a 
definition of the offence, a statement of comparative Criminal Law, a statement 
of Siamese Law, and an argument about the ad visibility of punishing the act 
and the manner in which it should be punished. Tin's would ainouufc to a full 
report of the proceedings of the Commission. It would be more convenient to 
have those specific explanations given verbally by the Legislative adviser when 
the draft Code shall be revised. .

However, there are some points on which we thought, it better to call 
the attention of the Ministry in this report. They are the following ะ

1) .O ffen ces a g a in s t  R e l ig io n . In the case of a Buddhist priest having 
sexual intercourse with a woman, the members of the Commission could not 
agree on the course to be taken. The Legislative adviser and Mr. Tilleke 
urged that the actual practice of awarding up to 7 years imprisonment to the 
priest and 3 years imprisonment to the woman be suppressed or at least 
reduced. The reason they set for was. that religious duties ought not to be 
enforced by penal provisions. The vow of celibacy exists in many religions in 
Europe, but nowhere does a breach of such* vow constitute a criminal offence. 
Another reason is that if abolition of extraterritorial rights is asked from 
Foreign Powers, those powers will probably object to a provision by which a 
priest of foreign nationality, if Buddhist, will be in a worse condition than a 
priest of another religion. This will be contrary to their idea that all tile 
inhabitants of the country must be on the same footing, with regard to



the G overnm ent itse lf. Wo consider i t  extrem e ly im p o rtan t, as i t  is one, o f 

the po in ts  wh ich F o re ign  Powers may take as show ing the standard o f Siamese 

Law as compared w ith  m odern codes.
r v ;;

2) Secret S ocieties a n d  C rim in a l A ssocia tions. The provisions o f

tile  d ra ft Code have been calculated to  meet the necessity o f ge tting  r id  o f 

Chinese secret societies. They are m ostly  taken from  the Secret Society a c t ’ 

passed in 1898. — . - • V
3) D e fa m a tio n . The sections 30Ô to  310 em body in shorter and 

clearer statements the- provisions o f the L ibe l act w h ich  came in to  force 

in  A p r i l 1899.

4) C rim in a l m is a p p ro p ria tio n . There are under th is  heading several 

provis ions by  w h ich certa in  acts are made ind ic tab le  offences which may n o t be 
considered - as offences under the actual Siamese Law . Embezzlement ia 

jvnvù îp fi fo r  in  these sections. The w ord ing o f the Code confirms the new

tônuùawV of SiiiiTiOCC Court? to ?.»: ร- ?r»:to รท*Ï will
give to  th e ir  decisions the w ritte n  legal support the y  want.

5 ) P e tty  Offenses. The pe tty  offences have been div ided in to  fo u r

. classes according to  th e ir  respective importance. Each class is d istinguished 

by  a d iffe rent punishm ent. The lowest class is punishable w ith  fine n o t 

exceeding 12 T icals. The highest class is punishable w ith  line not exceeding 

100 T ica ls  or. im prisonm en t noii exceeding one m ou th  c r  both.

P e tty  offences d if fe r  from  tile  other offences in  th a t they are punishable 

even i f  done u n in te n tio n a lly . The idea is tha t the act itse lr is punishable, being 

a breach o f regulations, irrespective o f the in te n tio n  o f the  offender, who m ay 

have acted bona fide  and w ith o u t any in ten tion  o f co m m ittin g  an offeuce. À3

a consequence i t '  is g e ne ia lly  adm itted tha t an a ttem pt o f a pe tty  offeuce is 

no t punishable, because in case o f a ttem pt the punishable act Is not com m itted. —
- ■'■■■&Sf-’pÿfe

I t  is also adm itted th a t there cannot be an accessor}' to  a p e tty  offence; p a rtly . " "
. • - .  /

because an accessory does not- com m it the punishable act and is not d ire c tly

responsible fo r  it ,  p a r t ly  because pa rtic ipa tion  in  so s lig h t offences docs n o t . ' j r r  

in vo lve  suffic ient c r im in a l l ia b il ity  to ju s t ify  » punishm ent. • S Â i

O f course, the  o the r provisions concern ing offences' in  general are js jp i ;  

applicable to  p e tty  offences. A ccord ing ly, a p e tty  offence is not punishaWeS; 

in  case o f necessity, la w fu l command, law fu l defence, etc...............ไ .
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อำเภอเสืมขาา' นากûsîfiibธ,ยใพาระรอกีนทบา นายร่านอน.กล‘ก ว^น
" เร่า พา!yเกียมปคุกขานรกม่ใรกก'ระกำรายนายร่า เร่อเอาก^ยi$f.ข.(กานาé-";t  

■ k ร่า รีนรา นายเกียม ใซโพธาแคากชุ่ม'ไปเสิยากระรอใmทานๆ :ย'ร่า 
.ร ีนเ-:0 -นายเกียม เอา.คายสกาว่ฝกกกนายร่าขฺาคสาย รีนเร่า นายเกียม 
ช่วยกTiลากเอาสนนายร่าไปร่าในป่าโ'ฑยโคนค แลเกาสืf t ะนายร่าไปช่กน 
| | ย 1(น]ป่า 1ทยเกียม รีนเร่า เอากระรอ m กระรอ' lirntiกกากา 1ฟ้า
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เรยมสิอรนแกข 9 ซอก พาrtûซาสิงขานนายส่งคำบลทน,ธ'I เกาฟ้& แขวง 

เรธงอุ1ไทเย rîflBชุ่ขานนายสิงประซาผล1'ง เสือน ^ อก:ะ!Jอไค ฟ่ ทระ:ปีอ 

ของ?นเส์งนายเป ีฒคนทะ b  ก:ะรอ ของนายสิ,ง ๓ ก:ะรอ ว,แส่ ๓0 
เซษายน 99๙ ? น เ^ง นายเสิยซ นายส่ง อำแคงกชุ่ม พากไ!ไล่ก:ะฐอ 

ฟ่ ก:ะป็อ นายส่งรรนแกซ 9 ซอก แหวนนาก 9 วง๙ทมรวไว พา 

îtû in รงหล‘งบ าน เพ พ ่»A) นายเปียมสิแยกไปขานใกกทผธ้ นายส ่งฝากก:ะ 

ป ีอชองนาฟ ้ง ฺใหนายเป ีฒ ไ!A-ส่อำแคงกïu  9 ก:ะรอ นายเปียซ'ไล่ก:ะรอ 

๓ ก:ะรอไ!] ? นเส์'ง นายส่งกไJอำแคงกชุ่มพาโซไล่ก:ะรอ ๔ ก:ะรอแยก 

ทางอง'ไ!]ทางซานฬ่แขา นายส่ง]ใซอซก:ะรอ ๖า ก :ะรอ,ของนายส่งก*!J?fr 

ฐกาคำห:ซก:ะรอ ๖ ณ ซ ไ :ส ิน เ^ไ ป เส ิย ง :‘ก!ทไวฟ ้ซาน?นเ& ! นายส่ง 

ยูเปียวสิกลซมาซานนายส่งคำซ0 เค ่า 'HÛ ? นเ^งโซอำแคงกชุ่ม]1พากไ!ไล่ 

ก:ะฐอ ๔ ก :ะรอไ!]สิงซาน?นเ^งคำซลซานนางซวชแซวงเรองf.พ ::ผ  

รรา:ผาไคความว ่า เร่อเส ือนสามขางแ:มปี 99๘ นายส่งลงไ!]

ปีซานนายเนฅพยานยูเรนส่ก::ยาผะคำซลซานนางซวซแซวง เร องสพ::ผ 

นายส่งระกลโ}ซานนายส่งผะคำซลเกาใไ! นายเนกพุย่านใทอานคงกชุ่ม!เกใ
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- i

มาอํมนายเสียม แฉเอาเ^นก ่าก!ะป ีอ fa ก1ะ3ธ® ขาน น ายฟ ้ฒ  f l f t  

ผวๅมร่ ๓๐ เมขายน 9๐๙ îm &  นายเสียม นายสิ,'! ไคนาก!ะรอส่วนขอ'! 

?น เ& ! นายเสียม กมละ b  กระรอ ขอ'!นายสิ,'! ๓ กระรอ ftûu*ายส ี*3 

ปีนนภ็ฆ 9 ขอกสิพ น vifrlยาน’1ป โฉรแทวนนากส ี !ศะโม!'า 9 ว'! แหวน 

ทอ'!คำไป!'!สี!ศะทํปสีม 9 ว'! กล,อ'!คอ'!ส 9 กล,อ'!มา?ทย ออกเสีนมา 

1ากขานนายสี,'! แลอำแค'!กจุ่มใคย๙า!นายส ิ'! ^น เ&Î นายเสียม,มาขาน 

นา'!ขวซ แฉมาฝfเนอนกลา'!ส่าสิUYร ่'! ร'!ดู่นวTÛสํ 9 พ)ศภาคม 99๙

นายสิ''! f  นเป'! นายเสียม อำแค'!กจุ่มn t f ม1 ล,ก !ะรอ เสินมา'!มา'n i เวลา 

เร ่ย '! ช ุ่ค ฝ ,flife อ,ยก!ะรธสีน!'Ïส่า อำแค'!ช ุ่ม^ยานเส ีนนายส ี'!ร่นเป'!

หล แคส!ศ

นอจุ่?มนายสิ'!แก่โม่ไคกออาวธ!.'!ใคI อำแค'!ช ุ่ม !ธ'!ถาม^นเป'! 

'มวา ทำอะไ!ก*มอยำ'!ร่^ '?นเป'! เร่อคาข^น!อ'! m iอำแค'!กจุ่; 

ามาร่นายสิ,'!'■ถา'3นเขามา^นเ ป'! iz  FÎมอำแค'!กจุ่ม'ใพาย แลห' 

ชุม'ไม I พคก่อ'ใป. อำแค'!กจุ่มกลฯf l ปคกระ'รออยอยก'! แ ม น่เม่แmm
แค'! ช ุ่ม  เส ิฒ

1

นายเสียเฆฬํ îjเคftมอคู่ค!หน'!นายสี'!ปนอนหล‘มไป %นป'!นายเสียม,ไซให 

อำแm ชุ่มฒ านไปคูก!ะฝ ็อ m อำแค'!ชุ่มเสีนม"าห่า'!นายสิ'!ป!ะมาผ ฟ ่, ; 

๘ 1 วาอำแค'!กจุ่มไก่ฮนเสีย'!ผลฯะ แลวไคสินเสีย'!สิกอํม^นสี,นายสี,'!นอน 

อำแค'!กจุ่มฑยานร่ ' !มาคู เ สีนรีน เป ฬ น ก!,ธมนายสิ,'!รอคาข เล่มสี, เ ปนขอ'!

กลาแ แลอำแค'!;ชุ่ม เสีนกอนายสี'!รแผลยาวป!ะมาผุ ๙ 0ว 9 แผลใล?ค
• > • . -f- . • . • .
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uLn นเล'! ปีนกุกสบiî าซานนา Ÿ บวช บอกโพนายเน?าวาเขา™ ] 

นายฝ็,*กาย นาย เนกพ่ยาฟfไปค1I เ?อนจีน เ&! I ̂ นรรนแกึบ
เiÊÊjÈห!ซก! ะรอร?อนายส์'! ไ0 tuJÛ ใน เสือน เแ <>9๙

ทุ/,1

ส์นนัย^ไ!]ร่!ภ ันนาย เน กพ ุาน  ทานนาย เนกวานาย3Vนาสื!ทนนาย เนก 

ไน นายเน ่กกอฆว่าไณ ํ t to n  กอนา?ท. ๒ วาฟ ึพ ายใณ ายเน ฅผ ่ยาน ส, 

อำแค'!โช ุน 'ไปฟ ้ร ่ว ่ากา!อาเภอ นายเนก?เยา๗ ส,'!รนแกบ 9 บอก ftm Ê X Ê i â

«U ! JT Wk m

ri ก! ะรอน'าฬทนอนกลา'!1เา?กสืนvfl'ï นายร'!หาไคนาไน อำแค'!กโ}น?เยาน 

เซ าใรว ่าจ ีน เ &Î ข ่านายร่'!กาย N ? u  เวทา เซ าจ ีน เ^น าย  เสืยนอำแค'! กโ}ม 

m rîÛไล่ ก! ะ3 อนาร'!ฆาน!Ï Ï เขา เวล าฟ ้ไน 'เ?๗ พ !ก !ะรอ  อำแค'!กโ}น 

พยานเสืนจีนเ&!เอาขอ'!ออก'รากย่าน สือแหวน Va ว'!กซกล,อ'!กอ'!สู 9กล,อ'! 

ใทแก1นายเสืยน โซก!ะรอคํวย๓ ก!ะรอ จ ีน เ& !ไค ่!พทบ 9 บอกซอ'!

นายร,'!:ก*!Jก!ะรอ ๔ ก!ะรอ แบ,'!i M เส ์!ร แท่วน่าย เสิยนสืแยกทา'!ไปบาน 

โคกฟ ้อ อำแค'!กสุ่ฆโซ จ ีน เ&Ïไล,ก!ะรอ ๔ ก!ะรอนาร'!บานนา'!บวชเร่อ A 

ผะ เสือนทกป็ 99๙ ธน่ี'! เร่อ-ไ)ซสิ, ri ผทศภาคน 99๙

กำบลหวยโกนคอำเช^ เภอ เสืนบา'!แขว'! เรอ'!ไชยนา!าไคฒศนคนฅายกำบฉ 

หวยโกนค สิ!ศะไน่ร สิ,คอร!อยคนเอารคกํกไป ในเสือนหกร 99๙ du 
จีนเ&!กซนาย!นนไคนารากบานนา'!บวชนาบานนายร,'!กะบล!กกชÜ ? น!,สิ 

านไคกานรีนเส์'!ว่านายร่'!ไปไหนไน,นา จีนเ&!กอบ?นห่สิ'ว่านายร,'!นา 

นานแลว จีนฟ!ส'!ไสย์ร'!ไปแรโก ่อยูวาทชกา!เรอ'!อไทยธาร ๆ ใหอ*าเภอ 
ร*!พ -จีนเ &l'ไว แลรหน"ายเอากฯอำแค'!ทุ่น แก่นายเนน?,'!ไปบานนายร,'!

4 ^ .  I I I
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/

f f t î ปฑIรณกระรธ b  โฟ!!ๆ!''!ไคสิเ? B u tu เ&แร]มา!f t สิ,ว ่าก า! อำเกอ?รวย 

t แห่สิพย-าน-ท ไกวารนขอกส์นายสิ,'!สีพ่?uvสีมาfฟ ^น เ& น าย เสิยม ศาลไ?]. 

ฟ ้ช ุก!คายชอ^กลา'!ขอ'1%ท ! อยโร1?ฅสิค เปนลสิมสิ'คม2 fเยา'ว ฟ่ รว 

» แ ผ ่ ส ิ!อยโล?กสิปลายcîfเคาบใ?นห่าเม&คถฯเสิยว ๒ แ ผ ่ 2 รอยโล?อ;

สิ,?ชุกหอนโ’สิอ'!ปลายtiftfl'าบใฅเท,-าเมสิfiti1?]'า 9 แ ผ ่ คายยาวสิ^f h แล 

คํ่า «> ศอก ๖ 0  สิว 'ด าย t i ? น เส ิ'!3 ซ 'ว,าเส ์นคาย'2 อ'!t น เส ิ'! ส ิอเสิน?V ว'!'111 1 | ' : 

fîrjunยสํNi t u เสิ'!หาไค!รพยานยาเปึกความคft สิ,กน,นใกา! ไย่

ศาลแนราลนก!สวแกสิพากยา'วา ^รา!ผาไคความจ?'!ว ่า<าเลย!ร 

เรกนาเรนไร!พยายามขำนายส ี,'!เอ าห !^ยเร ่อ เวล าเส ีน ห า'! ร า เล ย ร  

ความสิคเรนมห่สิเกะโทษ ใ!ฟ !ะห าร^ฅ ท าเล ยกก ไป ก าม ศ!] ศาลอุหธ!นํผ่ 

ขาหลว'!สีเศ!#พาก!ทคสิสิ,ร'า เลยธุหธ!ผ เ f a î บ?รวยคำสีพาก!ทศาลมผฑล

น ค!ศว!!คท ค

ราเลยต ุpL กลา f ถวายฐกาชุ!าธ!ผ์คาสิพาก!ทศาลธุทธ!ผ์ขาหลว'!สิเศป]:;

ค,ศคานความกำ'!  ๆ โร] " I ; ! ' . เ
; ■ ■ ไ; !̂W ËgmïM

ขำพ!ะ!เหธเรl i f t ] ควยเกลา r ว ่เ  ฟ ้กามศาลล,'ฬ ่ไคส ิ'รา!ผามาแลว ;

ฬ ฺ'!ก ล าว ม าข ำ'!ก ํน  แลสี!กก!ท?ftü  ไคสิ!กก!ทใคยชอบ?ทยหา'!ส ีรา!ผา *;
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r "•^**ใ**', ri

AVJ)
( ■ชุ! 
■ I

^ *2รพ ^>< 5>  ก : : น กา:คทจกคสินฐกา
ขาล: ะท ุกธเจาขอล:ะ:าชกานกIาข!พคนท ุฒ : ะก:ผาก:าขฝ ่า

ลออ'!ชุสิฅ่:ะยาก

ค^ยกส ืใน :ะ:พ ่ก :น อไ]กา:ไจกข จน?โพจำเลย ใจกย;'!อ'! VH T  1 - ^ ç  i
_  ส าล ุเ:ะ ท ช อ าญ าว ่า , เร่อ'ว’Xiสิ, «c; เนยายน «far» เว ล าเซ า ๓ ใน': V 

V h lลยfliïfu ïftซพน่รก*พนร่ร่อสิก ๔ คน ภาftüก ท ุน :น เอ า ไ น ค า น . 

ใ จ '. ^น เ^ก ต ุน แ ล เอ าร ค เ^ก ร ค น ^อ ค ข ่อ 3 m เกาชาย้ขวาข่อ]'!สื!

ไ' • T/t'-y- ::£%til

% ? นifln ฒ นรขาคแผลลา:V ใลายแผ ่ ในว*ทเสียวนพนเ^กหยนขาคใจฅาย
*3- 3  V (\ ?  v v f t  ใน •ใ5 จา ' i  > J  '™• * : i ? • " •  พ ' ไ ? ;

! สีกายลว?]กอ'!ธ::น,ชาฅ ขอใ:ราลล'!โกฬำเลยกานกฏ:ใน^ย? ใ :* : '
'ไ.-ไ. 11r . ' 1,' า ' าท ' * V กุ,

f  น?f t ^ f  า เล ย !ฐ เ^ธ ว าร ไ  m  อา1iร า น ท ุฟ ้แ ล เอ า ร ค เ^ ก ร ค น '® : 

(ไ i สิอฺคขอ3 อขอเกา^น เ^กต ุน กายใคยคำ:ฑ  ' แณ เกควานวาเวลา:!นจาเส ์ย

ลาน เน,'! เซาทยาน เคยนเลย'!ก '!m  เ Fwüนกกนก!!ลายลลาน'ชุนเส'! โน •

ว?ก'อ'!ซ:,:นซา^ 'ก ย ฺาพ ,'!■ นาคเ,กน?นเ^กตุนลนนอนอทุ่ร่!!ลายลลาน % 

t นi f t |จำ:เล ย เอ า3'อ?กฺข,น,เรย M  .วาไ :  lu f f tช า เอ า’ในก:ะขอถสิ,'! เปนไนร
-U* ๗ 1 . 4  à * ; ' ; )  y . ' ' ^ '*  i t ,  ■ ใำv M Iคานสี?นเสีกตุนป:ะนาผสีหาร น าย ร อ ค ำย าน เข าก าน » ซ า ; ? นร ; 

๗ flนาà m อ อ ก น า เส ีว ่M r t j เอ า ร ค ใ ก น ฝ ^ น า จ า พ !^ ^ า เล ย
ü W iÉ M ;W è^m Ê Ê Ê . f l  ร้ -* •* W EÊsf f l  l i l i æ n H r a

ไ'/;'- '■

•£;ชุพ;"วา-)

เพ]ำเำ.ำ ‘''ไไ'ใ,■’ไ'ใ-

นอนทุยยาอทุในใ:'!?นขายยา ไคl b เสีย'! เอะอะสิ^นอกไ,:'!ยา จ ำเล ท ุ ใ
/ ำ  H  ?  ไ . * ■  ̂ ำเไ -

เรน ไ!!คผลก:ะเว:ส ีฟ ้]จำเลยน า' j J

ส ีจ ำ:ผ าไ ร ร เใน ว า11เ3 อ จ ํ^  «f) เนยายน «๒0 เวลาป:ะนาผ; V
. ว : ^ , . ^ : - .  J  _
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r V  fT)

?  น!illน๙Tu n ย#อคแลผคภา!ท?น'ข่'าไมใช่แ[ร ะซอ'! เธ'! เขาส์นอ'! rtü 

ใ น’/โ!4ไคนน^น^กคนฑน^ เขา' 'ๆhเซาf น เ#กท ุ่น  ?นฉี1ใเอารคไกนฝฬ่ 

เซา1?อคส์เธนนอ'!ขอเทา?นเ^ก่ท ุ่นแลสืซาt u เ^ ก ^ น  เร า พ พ ่า น

ผลกระเวรทรายความร,'!ไค่มาในที่?วาทรซ?Î1)?u?fวๆ พ,  ๆเลยไค แกพ! 

■ ผวกฟ้โปทฆก แล เ!ใขไค่ร่คไกนท่ีไ.กกมนาน่าราอ'!ร*า เล ย!ล ?ศ ฟ ้ส ืค อ ย ุ่พ  *

ร ค . เร่อรซ Vา เลยไคในเวลานนํท่ี๋?tt?า เลย!ไร,Iล?ศ?1คอยุ่,ท่ีน่าแลที่เทา 

ขอ'!ราเลยหลายแท ่'!ฟนรอยใล?ศท ี่กระ^นถก ? นเ^กทุ่นรแผลที่ขอ

เทาขวายาว b  t b กวา'! 

เข ่าr n ยาว ๓ รวกวา'! 

กวา'! b  กระเรยค 9

๓ รว เธนขาค เ ปนแผล•เ ฟ ้ก ร คม 9 เ ฟ ้อ  

9 กระเป็ยค 9 ขอรอชายแผลยาวนวที่'!
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