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2.1.1

Congress

Judiciary Act

.. 1789



1
(Speeding Trial)
.. 1983
.. 1988
(Cost)
1 (Common  Law)
(code pleading rules)
(pleading)
(9o behind the pleading)
, (made in good faith)
(state a claim) (defense)
, (trial)

, (what was sham and what was not)

Federal Rules of Civil Procedure. As Amended to May 1, 1995 (St. Paul, MINN : West Publishing
Company, 1995), pp.5-6.



f

(trial) , (summary judgment)2

(single claim) (counterclaim) ; (defense)
(a portion of a claim)
(to secure the just, speedy and inexpensive)3

(summary judgment)

.. 1852 . (to avoid
delay arising from sham defences) '

4 50

Milton D. Green, Basic Civil Procedure (Mineola, New York The Fundation Press, Inc, 1972),

p.117.

R. Lawrence Dessem, Pretrial Lieitation. Law. Policy and Practice (American Casebook, St.
Paul, MINN : West Publishing Company, 1991), p.451.

Sir. Jack I. H. Jacob, The Reform of Civil Procedure Law and other Essays in Civil Procedure
(London : Sweet & Maxwe, 1982), p.277.
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(2)
(Summary Judgment)
(to avoid useless trials)
5 ,
(no genuine issue material fact)
(entitle tojudgment as a matter of law)
(a simple

cases)”
(Summary Judgment)

(the defendant has no arguable
defence to the claim or no genuine issue material fact)

(Trial)

(. )U5 ‘

Jack H. Friedenthal and others, Civil Procedure (St. Paul, MINN : West Publishing Company, 1985),
pp.432-433.
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2 145
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190
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190
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1% (1)

v U
(examination-in - chief)
(cross- examination) (re-examination)
(jury) 8
9
Common Law10
(Summary Judgment) Common Law
! 35,
9 3
L 2523), 4850,
Civil Law,” 4 51

(2542) : 117,

18



19

(Summary Judgment)

71 (“Summaryjudgment” means earlyjudgment on

the basis that the defendant has no arguable defence to the claim.)”1l

, 19

(- mmary
Judgment)

2.2

"Jonathan Clore, Civil Litigation (London : Guildhall-Cavendish Legal Practice Course Companion
Series, 1996), p.197.



(primafacie) ! ,

‘o | I (in first distance) !

221

19

((prima facie)

20



0 « 1 ambvmminmj
«l 1

2.2.2

(Civil Law)

19 )
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2.2.3

221 222

(pre-trial)

(Discovery) (Admissions)
(Interrogatories) (Depositions)

(Common Law)
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2.3 ¢ c

23.1
(1) "
, (Feudal Court)
(The Court of Star Chamber) (High commission) (
(Queen’s Bench) (Common Pleas)
, (The Court of Chancery)
(equity)
The Statute of
Uses
The Judicature Acts,
1873-1875 The Supreme Court of Judicature
(High Court of Justice) (Court of
Appeal) 3
(Queen’s Bench Division) (Chancery Division) (Family
Division)
12 1 (

), 45-203.
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4 The Judicature Acts
Supreme Court
Rule Committee

The Supreme Court
Practice White Book
Supreme Court
(Writ of summons)
(enter an
appearance) 8
!
!
8

3



25

(liquidate sum of money)

(unliquidated damages)

(a
statement of claim) ,
(pleading)
( )
14
(defence) 14
(special plea) (general issued '
(pleading)
1
(19 .58

5

demurrer



(opening speech)

(cross examined)

(rehearing)
(Summary Judgment)
genuine issue)
L
(summon) (afficavit)

(affidavit)

26

(Trial)

(examined)
(re-examined)
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(Summary Judgment)
(“Summary judgment”

means early judgment on the basis that the defendant has no arguable defence to the claim.)

(early and speedy (summary)

judgment) ,
L
(1) (slander),
(Iibel) (malicious prosecution), ' (false imprisonment)
2)
(County Court)
()
(affidavit) '
(affidavit)
(1) (There is a triable issue in the
case)
2) (There

ought for some other reason to be a trial)@

Bbid, pA97
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()
2
(High Court) (County Court)
(1) (High Court) Order 14
the Rules of the Supreme Court
(L1)
(Apply for judgment in
default)
(affidavit) (
)

1" ("1 believe that there is no defence to the claim. ")

(12)
(summons) (hearing) 10

(L3)
(affidavit)
3 (affidavit)

(affidavit)
(affidavi)



29

(L4) - (the hearing)
(fails to attend)

(Trial)
(L5) (orders) - !
(15.1) (judgment for the
plaintife) - '
(15.2)
(stay of execution) - (counterclaim)
(connected counterclaim)
(set-offs)
(stay)
(15.3) (Trial)
(conditional leave to defend) - (bonafuies)
! (shadowy) !

l 1



(1.5.4)
(unconditional leave to defend) -
(a difficult point of law)
facts)
(afficlavit)

amounting to set-offs)

30

(a good defence)
(a real disput on the

(counterclaims

(The cheque rule)

(Trial)

(Dismissal) -

(discovery)
(L55)
(1.6) (Appeals) -
Order 14 5
. (hearing) 2
(2) (County Court) - Order 9 Rule
14 the County Court Rules
(High Court)

notice o fapplication
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' .. 1934

. 1938
(advisory committee) 17
Federal
Rule of Civil Procedure
Federal Rule of Civil Procedure
(Action in personam)
Action in rem
Quasi in rem
(a complaint

for declaratory judgment)

( ; , 2528), 53-75.



32

(complaint)

B
(summons) (answer)
(reply) pleading
14 " 1(5) ]9
[
common law pleading
19
(... 172 )
7 (
173 ) L 67-83
20
1

(... 253,254,264)



conference)

(judgment on pleading)

examination)

(Burden of Proof)

(pretrial conference)

(direct examination)

33

(pretrial

(Jury)

(cross-
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(directed verdict)
(verdict)

(Summary Judgment)
Rule 56 Federal Rule of Civil Procedure
(no genuine disputes over any material
facts) (any claim) (complaint)
(counterclaim) (cross-claim) (third-party claim)
(a complaint for declaratory judgment)

(adjudication without trial)

(Directed Verdict)
(Judgment on the pleadings)

(matters outside the pleading) il

AThomas A. Mauet, Fundamentals of Pretrial Techniques (Boston : Little, Brown and
Company, 1988), p.259.
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(Affidavits)
(Discovery) 2

(1) (Admissions)

2 K 1
2542) :135-149,

(L1) N 133

B 1/
(12) ) 125

TO001A -



(Deponent)”

2

Pl

(Trial)

100

36

(Interrogatories)

(Depositions)

123
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" (Reporter)”

(Summary Judgment)

(no fact issue)

(Summary Judgment)

25

( 198212519,
3046/2529, 13082533, 120/2540)
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(answer)

(counsel)
5 20
(at any time)
(hearing date) 10
(before the pleadings have been closed)
(Discovery) (important facts)
, (no serious disputes over the essential facts)
()
(material facts) (pleadings)

(discovery) (affidavit)

, (no genuine issue of
material fact) ,

(disputed over material issues still remain)

ZHlack H. Friedenthal, Mary Kay Kane and Arthur R. Miller, Civil Procedure (St. Paul, MINN - West
Publishing Co.,1985), p435.
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(outside evidence) ! (no
genuine issue of fact)Z/

(hearing) (Summary Judgment)

(Trial) (admissible
evidence is appropiate) ' (oral testimony)
(affidavit form)

(afficlavit)
(written ~ statements  of
potential witnesses signed under oath)

(Discovery) B (Admissions)
(Interrogatories)
(Depositions) (material evidence)
" (inadmissible evidence)

Paul D. Carington, Geoffrey C. Hazaard Jr. and Thomas D. Rowe, Jr., Civil Procedure, (Gilbert Law
Summaries, Harcourt Brace Javanovich Legal and Professional Publication, toe, 1985), p.180.

Delmar Karlen, Robert Meisenholder, George Neff Stevens and Allan D. Vestal, Civil Procedure
cases and material. American Casebook Series (St. Paul, MINN : West Publishing Co.,1975), p.507.
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(affidavit)
(based on the affiant’s personal knowledge)

' (strictly)
(affidavit)
(leniently)
(unchallenged evidence)
(affidavit)
() &he standard for determining

whether to grant a summaryjudgment)

(Summary Judgment)
(to pierce the pleading)
(trial) ,
(no genuine issue of materialfact™)
(as a matter of law)®
(immaterial) (minor) (feigned)
(real

dispute)

Mar)' Kay Kane, Civil Procedure ill a Nutshell (St Paul, MINN : West Publishing Company, 1992),
p1o/.
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(burden of proof)
(no factual dispute)

genuine issue of material fact) 1

(outside evidence)

(affidavit)
(no factual dispute)
(genuine issue of fact)
a
factual dispute) (Trial)

(Summary Judgment)
(a simple cases) (where the “facts” cannot
be disputed)

(partial - summary
judgment)
(real dispute)

(liability) (trial)
(damages)

() (appealability)

(the orcler disposes of all or only part of
the case) 1
(partial summary judgment)
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Rule 54 (b) Rule
“hojust reasonfor delay”
(material facts are still in dispute)

196
(1) ..50 U
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