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311

Susan Brownmiller

Catharine Mackinnon
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2 1992
18-24

25%
(Keeping women “in
their place")

1991 44%
33%

66%
33%
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6.
63 l
.. 1964 (Civil Rights Act) 1 (Title VA1) ‘
"2
, (Sexual
Harassment)
(The Equal Employment Opportunity Act)
.. 1972
(The Equal Employment Opportunity Commission ~ EEQC)
.. 194 EEOC
1 1994

63

http : /www.watchtower.org/library/g/1996/5/22/sexual _harassment_global.htm

ZTitle I of the Civil Rights Act of 1964 state that "an unlawful employment practice
for an employer ... to discriminate against any individual with respect to his (or her)
compensation, terms, conditions, or privileges of employment, because of such individual's
. SEX,


http://www.watchtower.org/library/g/1996/5/22/sexual_harassment_global.htm

35

(Regulations)

3
.. 1980
(EEOC) 29 Code of Federal Regulations 164
0.11(a)4
I}
2
3
.. 1986 Meritor Saving Bank v. Vinson, 477
.57
1 5

1. quid pro quo

illiam Petrocelli and Barbara Kate Repa, Sexual Elarassment on the Job
(Berkeley : Nolo Press, 1992), p.9/20.

4bid,, p. U2,

Sviaria M Carrillo, "Hostile Environment Sexual Harassment by a Supervisor Under
Title MI ; Reassessment of Employer Liability in light of The Gl Rights Act of 19917
Columbia Human Rights Law Reviews 24 (1992-1993) : 49,

2 1C?,2CC4P



2. Hostile environment

7
hostile environment

(Unwelcome)
(Based on sex)
(Severe and pervasive)

36
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L Andrews v. City of Philadelphia The
Mayor The Sergeant 2

9
2. Joseph Oncale v. Sundowner Offshore Services

(Homosexual)

.. 1991

.. 1980
(EEQC) (Guideline)

Delaney J. Kirk and Maria M Clapham, "Same-Sex Sexual Harassment,” Labor Law
Journal (1996) : 404,

8onald J. Petersen, “Individual Liability of Supervisors For Act of Sexual
Harassment, Labor Law Journal (1996) : 29.

Shttp://supct.law.cornell edu/supct/htm!/96-568.20.html,


http://supct.law.cornell,edu/supct/htm!/96-568.ZO.html

38

‘ 164 1(0)

Title 7 N

1 Meritor Savings Bank Vi Vinson, 477 . .57 (1986)

(Supervisor)
Title 7
District Court
Title 7 2
U
@

(Vicarious liability)

MMaria M Carrillo, "Hostile Environment Sexual Harassment by a Supervisor Under
Title I : Reassessment of Employer Liakility in light of The Gvil Rights Act of 19911' p.58.
Ihttp://supct.law. Comell. edu/supct/html/97-569.ZS.html.


http://supct

39

.. 1998
2
L Faragher v. City of Boca Raton, 118 s.ct.2275, 2292-93 (1998)
.. 1989-1990 (Lifequard)  Parks
and Recreation Department of the City of Boca Raton
David Silvorman 1
Bill Terry Silverman
1990 51992 Silverman, Terry  City of
Boca Raton Title 7
District Court
abusing working environment  City of
Boca Raton City of Boca Raton
City of Boca Raton
City of Boca Raton
City of Boca Raton
City of Boca Raton City of
Boca Raton
2. Burlington Industries v. Ellerth, 118 . CT. 2257, 2270 (1998)
.. 1993 .. 1994 Kimberly Ellerth
Burlington Industries 22,000 50

Chicago
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Ted Slowik
New York 3 Slowik
.. 199
2

“ (Vicarious liability)

(Preponderance of the evidence)

2
1)
@
2
(Vicarious liability based on negligence)
Faragher Burlington Industries 3
(1)
(Strict vicarious liahility)

@

(Strict vicarious liability)



(Vicarious liability based on negligence)

g 9 9 9

Faragher 2
219
1 Respondeat Superior Dactrine

2. Aided hy the Agency Relation Doctrine

Barkett

41

"

Restatement

(Strict vicarious liaaility)2

Pustin p. Smith, “Letting The Master Answer : Employer Liability For Sexual
Harassment  The Workplace After Faragher And Burlington Industries,” New York

University Law Review 74 (December 1999) : 1786-1802



.. 1964

.. 1991
(Compensatory)

(Punitive damages)
(Damages) 50,000 -300,000

0 el9

(1) 50,000 15-100

(2) 100,000 101-200

(3) 200,000 201-500

(4) 300,000 500 8
Y

Donald J. Petersen, Individual Liability of Supervisors for Acts of Sexual
Harassment, pp.25-26.

Whilliam Petrocelli and Barbara Kate Repa, Sexual Harassment on the Job, p.6/7.

42
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Common law

.. 1% 1
(Sexual assault)
Common Law B

Common Law

L (Employee Involvement)
(Workgroup)

Hane Byeff Kom, “The Fungible woman and other MYTHS of Sexual Harassment,”
Tulane Law Review Vol .67 (1993) : 1378,
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2 (Written Policy)

3 7 (Publicity)

4, ' (Support from the Top)

b, (Prevention)

6 ? (Clearly Defined

Procedures that Protect the Complainant and the Accused)



1

10.

(Mediation)

(Prompt Investigation)

(Discipline)

(Support for the Victim)

45



11

(Monitoring)

(EEOC)
EEQC
15

EEOC 180

15

46



EECC

EEOC
EEOC

10

EEOC

EEOC

EEOC
30

EEOC

47



FFOC EEOC
EEOC
0 EEQC
EEQC
EEQC
FFOC EEQC
A

EEOC

X 180

EEQC

EEOC
EEOC

48
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‘ A | EEOC 3
b
312
l 1
(Trade Union) (The Equal Opportunities
Commission) (The National Council for Civil
Liberties) (Women Against Sexual Elarassment)
(European
Community) (Community law)
119 (European Economic Community)
161207
119

(The European Parliament)

1 llen Bravo, The 9to 5 Guide to Combating Sexual Harassment (New York : John
Wiley &Sons, 1992), pp. 98-121.
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(The European Commission)
I

. 1975 (The Sex Discrimination Act)

B
(Direct discrimination)
1(1)(@) .. 19758
1)
()

T'Vivienne Gay, "Sexual Harassment : Legal Issues, Past and Future Development,”
in Vulnerable Workers : Psychosocial and Legal Issues, eds. MJ. Davidson and
J. Earnshaw ( London : John Wiley & Son, 1991), pp. 203-205.
BHazel Honghton-James, Sexual Harassment. (London : Cavendish Publishing,
1995), p.108.
OThe Sex Discrimination Act 1975
Section 1(1) A person discriminates against a woman in any circumstances
relevant for the purposes of any provision of this Ac if
(8) on the ground of her sex he treats her less favonrably than he treats or
would treat a man...
D Hazel Houghton-Jomes, Sexual Harassment, p. 111,
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62
(0 1
()
()
©)
@
()
()

The Sex Discrimination Act 1975
Section 6 (1) It is unlawful for a person, in relation to employment by him at an
establishment in Great Britain, to discriminate against  woman -

(8) in the arrangements he makes for the purpose of determining
who should be offered that employment, or

() inthe terms on which he offers her that employment, or

(c) by refusing to offer her that employment,

(2) ttis unlawful for a person, inthe case of a women employed by him
at an establishment in Great Britain, to discriminate against her -

(8) in the way he affords her access to opportunities for promotion,
transfer or training, or to any other benefits, facilities or services, or by refusing or
deliberately omitting to afford her access to them, or

() by dismissing her, or subjecting her to any other detriment..
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(Industrial Tribunal) 63

Wadman v. Carpenter Farrer Partnership (1993) IRLR
314 (Employment Appeals Tribunal)

(The United
Kingdom Equal Opportunities Commission)  EOC

Porcelli v. Strathclyde Regional Council (1985) ICR 177
1982

(Coles)

Z\Vivienne Gay, “Sexual Flarassment : Legal Issues, Past and Future Development,”
Vulnerable Workers : Psychosocial and Legal Issues, p.206.
Zanet Dine and Bob Watt, "Sexual harassment : hardening the safe law,"
European Law Review 19 (February 1994) : 106.
2Flazel Houghton - James, Sexual Harassment, p..



53

“Daily Record"
3
(The Employment Appeal Tribunal)
(The Scottish Court of Session (Court of Appeal)) (1986)
ICR 564
Walsh v. William Rutter ( 38432/82)%

ZVivienne Gay, "Sexual Harassment : Legal Issues, Past and Future Development,"
Vulnerable Workers : Psychosocial and Legal Issues, pp.207-208.
24lhid.



54

Fall v. Lothian CRC 1107/86 ( )21
2 6
B
.. 1990 (Industrial Tribunal
Scotland) Johnstone v. Fenton Barnes (Scotland) Ltd,
5/1688/89
Porcell py
Wileman v. Minilec Engineering Ltd (1988) ICR 318 ,
(The
Employment Appeal Tribunal) 6
Bracebridge Engineering Limited v. Darby (1990) IRLR 3. Mrs. Darby
10
Z1bid.
Abid.

Hbid, pp.209-210,



" (To harass)
(Implies a concept of repeated actions)

Wileman v. Minilec Engineering Ltd (1998) ICR 318.3

65

Tbid, pp.215-216.
Ihid, p.219.

15

55
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.. 1978 (The Employment Protection (Consolidation) Act)
8,925 2
(Compensation)
(Repayment of financial losses such as wages)

50 Ms. Wileman Scottish 3,000 Mrs, Fall
2 6 Whittington
v. Morris and Greenwich Health Authority ( . 17846/89/LS)
Mrs. Whittington 6,235
14
(Exemplary damages)

Alexander v. The
Home office (1988) ICR 685. 2,000
City of Bradford Metropolitan Council v. Arora (1989) IRLR 442.

1,000

.. 1993
65

hid, p.206.
i, pp.219-220,
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34,160 3

H)F

413)

Hoseph M Kelly and Bob Watt, “Damages  Sex Harassment Cases : A
Comparative Study of American, Canadian, and British Law," New York Law Schoal Journal
of International And Comparative Law 16 (1996) : 127.

JThe Sex Discrimination Act 1975

Section 41 (1) Anything done by a person  the course of his employment shall be
treated for the purposes of this Act as done by his employer as well as by him, whether or
not itwas done with the employer's knowledge or approval.

Section 41 (3)  proceedings brought under this Act against any person in respect
of an act alleged to have been done by an employee of his, it shall be a defence for that
person to prove that he took such steps as were reasonably practicable to prevent the
employee from doing that act, or from doing in the course of his employment acts of that
description.



Irving v. The Post Office (1987) IRLR 289.

' M. Mrslving
Mr.Edwards Mr.Edwards
Mr.Edwards
Irvings "
", (Go back to Jamaica Sambo)
Irvings Mr.Edwards
Mr.Edwards Mr.Edwards
Mr.Edwards
Fox " Mr.Edwards
Irvings Mr.Edwards
Sheldon i livings

Irvings
Bracebridge Engineering Limited v. Darby (1990) IRLR 3, ,

BVivienne Gay, “Sexual Elarassment : Legal Issues, Past and Future Development,”
Vulnerable Workers : Psychosocial and Legal Issues, pp.214-216.



59

41(1)
1975

41(3)
.. 1975 Balgobin and Francis V. London
Borough of Tower Hamlets (1987) ICR 829

3Hazel Houghton-James, Sexual Harassment, p.137.
BVivienne Gay, “Sexual Harassment : Legal Issues, Past and Future Development,™
Vulnerable Workers : Psychosocial and Legal Issues, p.217.



3.2

321

10

Fukuoka District Court

60

(Sexual harassment)
“Sekuhara” ( )
.. 1989
{



109 3

715

"9

Ryuichi Yamakawa, “We’re Only Just Begun : The Law of Sexual Harassment
Japan," Hastings International and Comparative law Review 22,3 (Spr.1999) : 533-534,
4) Yukiko Tsunoda ; http://www.tuj.ac.jp/law/tusnoda.html.
4 Ryuichi Yamakawa, "We're Only Just Begun : The Law of Sexual Harassment in
Japan,”: 534,
£ Yukiko Tsunoda ; http://www.tuj.ac.jp/law/tusnoda.html.

b1


http://www.tuj.ac.jp/law/tusnoda.html
http://www.tuj.ac.jp/law/tusnoda.html

@

Conducive to Working)

62

709
715

" (The Interest in Working in an Environment



63

1. quid pro quo

2. Hostile Working Environment

1 {quid pro quo)
90

ARyuichi Yamakawa. “We're Only Just Begun : The Law of Sexual Harassment in
Japan," :534-537.
4Civil Code of Japan
Article 90 : A juristic act which has for its object such matters as are contrary to
public policy or good morals is null and void.



2
Working Environment)

21
2.2

2.1
109

b

&0l Code of Japan

64

90

90

(Hostile

2
(Tort Law)
(Contract Law)

Article 709 : A person who violates intentionally or negligently the right of another
Is bound to make compensation for damage arising therefrom.



.. 1996

/

65



2.2

(Mie Sekuhara)

10

(Kyoto SEkUhara)

66



67

1154

ARyuichi Yamakawa. "We're Only Just Begun : The Law of Sexual Harassment in
Japan," :531-541.

41Cvil Code of Japan

Article 715 : A person who employs another to carry out an undertaking is bound to

make compensation for damage done to a third person by the employee in the course of
the execution of the undertaking ; however, this shall not apply, if the employer has
exercised due care in the appointment of the employee and in the supervision of the
undertaking or if the damage would have ensued even if due care had been exercised.



115

L
Conduct of the offender)
2
Liability for Failure to Adjust the Working Environment)

1 quid pro quo

2 Hostile Working Environment

(Co-worker)

68

2
(Vicarious Liability for the

Employer

(Superviser)
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(Yokohama Sekuhara)

(Mie Sekuhara)

715

715
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n

1 2540
(Equal Employment Opportunity Law)
1 2542
21 (1)
13 2541
1
2
1997
1)
quid pro quo

2) Hostile

working environment4

BArticle 21 Sexual Harassment 1s defined as

(1) an adverse treatment of female workers because of her persons to sexual
conduct in the workplace.

(2) creation of a hostile working environment through such sexual conduct.



" (Substantial impediment) " " (Serious adverse effects)
2 2
. 1997
1)
2
)
B
G

MThe measures of care that employers should take under Article 2L
(a) clarification and dissemination of an employer's policy against sexual
harassment and education of employees through measures such as employee handbooks
and seminars
(b) establishment of neutral systems for processing grievances and counseling
(c) prompt and appropriate responses, when a complaint is filed regarding sexual
harassment, including investigation and disciplinary action.
FRyuichi Yamakawa." We're Only Just Begun : The Law of Sexual Harassment in
Japan," :549-553.

12



21

25,000

322

Sibid. : 545.

(

2

Harcelement Sexuel)

(isha-ryo)

3,000,000

73



74

%
Du Harcelement Sexuel 3
222-33
1 100,000
14 1993
(16 1992)
3
222-33
v 1 100,000 3
.. 1992
2 1992
d (] Ay o %
1 3 6 2 2 1

Phttp:/lwww.sosfemmes.com/ harcélement/ harcelement_2.htm.
SArticle 222-33 de Code Penal Francais. ( 222-33

)
ACommercial Laws of Europe 17, 7 (July 1994) : F 237-F 239.


http://www.sosfemmes.com/

L 122-46

L 122-47

L 122-46

L 122-48

L 123-1

L 122-46

L 123-6

L 1231 ,,
6 4 oo 83634

75

13



2
1992
152-1
L 123
20,000
122-48
( )
B
L.
2 1992
2
20

Bhttp://www.sosfemmes.com/ harcelement/ harcelement_2.htm.

16


http://www.sosfemmes.com/

100,000

1



.. 1975 (The Sex Discrimination Act)

(Vicarious liability)

(Strict vicarious liability)

(Compensatory)

18

Common Law

. 1964 (The Civil Right Act

(Punitive damages)



1997

Civil Law

1

100,000

79



20,000

20

(Punitive damages)
Common Law

., 2541

Civil Law

80
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