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กนเผนวก



M i n i m u m  S t a n d a r d s  o f  H u m a n  R i g h t s  N o r  
IN A S t a t e  o f  E m e r g e n c y

SECTION (A) EMERGENCY:  D E C L A R A T I O N ,  D U R A T I O N  A N D  C O N T R O L
1. (a) The existence of a public emergency which threatens the life of 

the nation, and which is officially proclaimed, will justify the declaration of a state of emergency.(b) The expression “public emergency" means an exceptional situation of crisis or public danger, actual or imminent, which affects the whole population or tne whole population of the area to which the declaration applies and constitutes a threat to the organized life of the community of which the state is composed.
. 2. The constitution of every state shall define the procedure for declaring 

1 a state of emergency; whenever the executive authority is competent to declare a state of emergency, such official declaration shall always be subject to confirmation by the legislature, within the shortest possible time.
$. (a) The declaration of a state of emergency shall never exceed the period strictly required to restore normal conditions.

(b) The duration of emergency (save in the case of war or external aggression) shall be for a period of fixed term established by the constitution.
(c) Every extension of the initial period of emergency shall be supported t>y a new declaration made before the expiration of each term for another period to be established by the constitution.
(d) Every extension of the period of emergency shall be subject to the •^nor approval of the legislature!

'> '^ The declaration of a state of emergency may cover the entire territory state or anv part thereof, depending upon the areas actually affected .-Ityjhe circumstances motivating the declaration. This will not prevent the 
extension of emergency measures to other parts of the country whern-iw 
necessary nor the exclusion of those parts where such circumstance-, น!. longer prevail.

5. The legislature shall not be dissolved during the period of emergency but shall continue to function; if dissolution of a particular legislaturev. 
warranted, it shall be replaced as soon as practicable by a legislature duly elected in accordance with the requirements of the constitution, which slial'l ensure that it is freely chosen and representative of the entire nation.

6. (a) The termination of a state of emergency shall be automatic uponthe expiration of a given term without prejudice to the right of express revocation before such expiry to be exercised by the executive or tile lea. islature, as the case may be. ®
(b) Upon the termination of an emergency there shall be automatic restoration of all rights and freedoms which were suspended or restricted during the emergency and no emergency measures shall be maintained thereafter. 7

7. At the regional or international level, every declaration of emergency by a state party to a regional or international human rights treaty shall be subject to such judicial or other review as the terms of the particular treaty may provide; while, at the national level, such power of review shall be exercised in terms of the constitution and legal tradition of the state concerned, keeping in view the undertaking of the state to adopt legislative or other measures to give effect to the rights recognized by any treaty to which it may be a party.



S E C T I O N  (B) EME R GE NC Y P OW E R S A N D  T H E  P R O T E C T I O N  O F  INDIVIDUALS: 
G E N E R A L  PR IN CI PL E S

1. During the period of the existence of a public emergency the state; 
concerned may take measures derogating from its obligations to respect andj ensure to all individuals within its territory and subject to its jurisdiction the| human rights and fundamental freedoms internationally recognized, but& 
may not derogate from internationally prescribed rights which are by then* own terms “nonsuspendable” and not subject to derogation.

2. The power to take derogatory measures as aforesaid is subject to five? 
general conditions:

(a) Every state which is a party to a regional or international human 
rights treaty shall comply with the principle of notification as mav be pro scribed by the particular treaty.(b) Such measures must be strictly proportionate to the exigencies ol 
the situation.(c) Such measures must not be inconsistent with the other obligation** 
of the state under international law.(d) Such measures must not involve anv discrimination solely on the 
ground of race, colour, sex, language, religion, nationality or social ongiiv(e) The basic rights and freedoms guaranteed by international law shJ remain non-derogable even during emergency. As the minimum, the con
stitution shall provide that the rights recognized as non-derogable in เก5 * * * * * 11̂  
national law may not be affected by a state of emergency.

3  While assuming or exercising emergency powers every state shall re
spect the following principles:

(a) The fundamental functions of the legislature shall remain intact 
despite the relative expansion of the authority of the executive. Thus, the legislature shall provide general guidelines to regulate executive discretion 
in respect of permissible measures of delegated legislation.(b) The prerogatives, immunities and privileges of the legislature shall 
femain intact.(c) The guarantees of the independence of the judiciary and of the 
Jĉ ral profession shall remain intact. In particular, the use of emergenc\ powers to remove judges or to alter the structure of the judicial branch or otherwise to restrict the independence of the judiciary shall be prohibited 
by the constitution.
J 4. (a) All emergency measures in derogation of the rights of individuals shall supported by the authority of law as enacted by the duly elected representatives of the people.

(b) As far as practicable, norms to be applied during an emergency ๖๗ ! be formulated when no emergency exists.
fti (c) States shall review and, if necessary, revise the emergency measures 'legislative or executive) from time to time to ensure reasonable guarantees ■ against any abusive exercises of emergency powers.

5. The judiciary shall have the power and jurisdiction to decide: firstly,Ighether or not an emergency legislation is in conformity with the constitutionthe state; secondly, whether or not any particular exercise of emergencyjpower is in conformity with the emergency legislation; thirdly, to ensure ~ ’k  there is no encroachment upon the non-derogable rights and that de-latory measures derogating from other rights are in compliance with theje.of proportionality; and fourthly, where existing municipal laws and^ “ are not specifically rescinded or suspended, the judiciary shall continue ■ d them as being in effect. A court of law shall have full powers to null and void any emergency measure (legislative or executive) or o f application of any emergency measure which does not satisfy the id tests.



|N (C) N O N -D E R O G A B L E  R I G H T S  A N D  F R E E D O M S —  
IA F T  A R T IC L E S  1-16

■ veryone the law.
Article 1: Right to Legal Personality 

shall have the right to recognition everywhere as a person

f lK lie  inherent dignity of the human person shall be respected.
^  person has the right to have his physical, mental and moral respected.

Article 2: Freedom from Slavery or Servitude

Article 3: Freedom from Discrimination
1. All persons are equal before the law and are entitled without discrim ination to the equal protection of the law.
2. There shall be no iscrimination solely on ground of race, colour, รç x  language, religion, nationality or social origin.

Article 4: Right to Life
1. Every person has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his right to life.
2. In a country where the death penalty does not exist it shall not be introduced as an emergency measure.
3. In a country where the death penaltv exists, it mav be imposed, even 

during emergency, only for the most serious crimes in accordance with the law in force at the time of the commission of the crime and pursuant to* final judgment rendered bv a competent court.
4. In no case shall the death penalty be imposed for political offences or related common crimes.
5. The death penalty shall not be imposed upon any person who, at the time of commission of the crime, was under 1 8 years of age or over 70 years of age. Women when pregnant or mothers of young children shall never bç executed.
6. Every person sentenced to death shall have the right to apply for anynesty, pardon or commutation of the sentence which may be granted in aj( 

cases. No sentence of death shall be executed while a petition for such relief is pending before the competent court or authority. 1
7. Every state shall remain fully accountable for every enforced or inj voluntary disappearance of an individual within its jurisdiction occasioned by an act or omission of the state. With a view to preventing the inhumai and criminal practice of disappearances which may lead to illegal or arbitrarjjj deprivation of the right to life, every state shall:

(a) maintain central registers or records to account for all persons I have been detained, so that their relatives and other interested persons majj promptly learn of any arrests that may have been made;(b) guarantee that such detention shall be made only by compete! and duly identified authorities as may be prescribed by law or regulations;](c) guarantee that the persons so detained shall be kept in premi: which afford every possible safeguard as regards hygiene ana health.



1. No one shall be deprived of his right to liberty and security' of the 
person except on such grounds and in accordance with such procedures ai 
are established by law.

2. Any law providing for preventive or administrative detention shall 
secure the following minimum rights of the detainee:

(a) The right to be informed, within seven days, of the grounds of พ*

A rticle 5: R igh t to  L iberty

detention; however, disclosure of such facts in support of the grounds as the 
deta>mng authority considers to be prejudicial to the public interest need not be made t the detainee, without prejudice to the power of the reviewing authority in its discretion to examine in  c a m e r a  such facts if it considers it necessary in the interests of justice.

(b) The right to communicate with, and consult, a lawyer of his own choice, at any time after detention.
(c) The right to have his case reviewed within 30 days from the date 

of his detention by a judicial or quasi-judicial body constituted in accordance ydth the procedures designed to make such guarantees effective.
(d) No person shall be detained for a period longer than 30 days unless the reviewing authority before its expiry has reported that there is in its opinion sufficient cause for such detention.
(e) Even if the reviewing authority reports that in its opinion there is sufficient cause for a person’s detention, such detention shall not be continued beyond a period of one year. If, however, circumstances then prevailing 

warrant detention, the detaining authority mav, subject to the same conditions and safeguards, order further detention of such person.(0 Regular visits by the members of the family of the detainee shall be permitted.(g) The detainee shall be treated with humanity and respect for the 
inherent dignity of the human person and, in anv event, such treatment, consistent with security, shall not be less favourable than that afforded to convicted prisoners.
'< (h) The names of the detainees with the dates of their orders of detention shall be published in an official gazette; the names of persons released should be similarly published, with the dates of their release.

-3. In every case of detention without trial, during an emergency, the remedy of h a b e a s  c o r p u s  (or a m p a r o )  must be available to the detainee at least (or the limited purpose of ensuring the supervisory jurisdiction of a com- jxfem court of law in five respects:
(a) for determination whether the relevant law of preventive or ad-

Bpünîstrative detention is in compliance with the relevant constitutional re- Sjurements;

ไ>) whether the order of detention is in compliance with the law of ntive or administrative detention;c) whether the detainee is the person against whom the order of de- ก was issued and whether the order was made m a l a  f i d e s  or in violation
_  “J ^ j ustice: . 1 1 . .  1 ,ไ-เพ for ensuring that every detainee is treated with humanity and with 

■ 'rit by directing, in t e r  a l i a ,  his medical examination and inspection of |son or place of detention; and
?) for ensuring that the minimum rights of the detainee mentioned ^preceding paragraphs are duly implemented by the detaining authority.



A rticle  6: F reed om  from  T o r tu r e
£No one shall be subjected to torture or to cruel, inhuman or degrading 

or punishment. In particular, no one shall be subjected without te consent to medical or scientific experimentation.
2. Every state shall, in accordance with the provisions o f the 1975 tTitt-riNations Declaration on the Protection of All Persons from being subiea!r 

to Torture and Other Cruel, Inhuman or Degrading Treatment or Punish ment, take effective measures to prevent torture and other cruel, inhuman or degrading treatment or punishment from being practiced within ils risdiction. -*u'
3. In particular, in the context of the principles recognized in the sal(j 1975 Declaration, every state shall:

(a) ensure that acts of torture as defined in article 1 are offences under its criminal law as enjoined by article 4;
(b) frame general rules or instructions with regard to the training ’ functions, duties and requirements of law enforcement personnel arid oîhç  ̂

public officials who are involved in the detention and interrogation of all persons deprived of their liberty (article 5);
(c) review systematically the interrogation methods and practices aj

well as arrangements for the custody and treatment of persons deprived of their liberty (article 6); Î
(d) conduct an impartial investigation by a competent authority!whenever there is reason to believe that any act prohibited as aforesaid haÿ 

been committed, whether or not a formal complaint is received (articloff and 10); I
(e) institute criminal, disciplinary or other appropriate proceeding! 

against the alleged offender or offenders if investigation establishes tlïdf such offence is suspected of having been committed (articles 9 and 10);
(f) afford appropriate compensation to the victim in accordance wid̂

national law (article 1 1) and inflict adequate punishment for the offendàç or offenders proved guilty; ^(g) declare as inadmissible evidence, in any proceedings against tlïç
person concerned, anv statement obtained as a result of an act prohibited as aforesaid. Î

4. The law of evidence shall not be amended so as to give additional incentives for obtaining confessions.
ว . Every detainee shall be examined by a doctor soon after his arrest am his physical and mental condition duly recorded and signed by the doctoc thereafter periodical medical examinations shall be held and records thereci duly maintained. The detainee shall have the opportunity at all times พ consult a doctor of his own choice. f.
6. With regard to the procedures for interrogation, every person intention shall be entitled to the following minimum guarantees: /I

(a) all persons participating in interrogation shall be duly identified^(b) rules shall be framed limiting the hours during which interrogate*may occur and records shall be kept of all periods of interrogation with tb| names of all persons present; J r(c) interrogation shall be subject to direct supervision by superior 0& fleers, and shall occur in conditions which permit this control to be exercise*
7. The establishment or infliction of such punishment as summan cutions by firing squads, public hangings, floggings, the amputation oflin^s and other cruel, inhuman or degrading forms of punishment are gross 

olations of international standards of humane treatment.



A rticle  7: R ight to Fair T rial
Everyone charged with a penal offence shall be entitled to the following minimum gu'rantees of fair trial in full equality and without discrimina

tion:—
1: 1. The right to be informed promptly and in detail of the charge
■ gainst him;

2. The right to have adequate time and facilities for the preparation of 
one s defence. This right shall include: (a) at least minimum communication jrith a counsel of one’s own choice, and (b) the right of an indigent defendant 
to have free legal assistance in every case where the interests of justice so 
require;
'J- 3. The right to be present at one’s trial, which should be conducted in à language comprehensible to the defendant;
y 4. Such trial should be held in public but, if attendance at such trial is 
restricted in any way, such restrictions shall not apply to the members of 
the family of the defendant;

defendant has the right to be presumed innocent until proved 
rding to law;
ne shall be held guilty of anv criminal offences on account of any ;sion which did not constitute a criminal offence, under national ional law, at the time when it was committed. Nor shall a heavier 
imposed than the one that was applicable at the time when the fence was committed. If, subsequent to the commission of the ovision is made by law for the imposition of a lighter penaltv. the 
lall benefit thereby;
ing in this article shall prejudice the trial and punishment of anv any act or omission which, at the time when it was committed, al according to the general principles of law recognized bv the 
’ of nations;
erson shall be prosecuted and punished for the same offence once, or for a similar offence based upon the same facts that has a conviction or acquittal;
erson accused of any offence shall be compelled to be a witness iself;
establishment of a criminal offence or infliction of a punishment ïneral principles arising out of religious or other sources, which the aforesaid basic norms, shall be considered a gross violation onal law;

ry person has a right to be tried by a tribunal which offers the larantees of independence and impartiality;
right to appeal shall always be guaranteed;
right to obtain attendance and examination of defence witnesses be denied; nor shall the right to cross-examine all witnesses who he trial, or to test the veracity of the evidence of those persons attend or appear at the trial, ever be denied.



A rtic le  8: F reedom  o f  T h o u g h t, C o n sc ien ce  a n d  R eligion
1. Everyoneyone has the right to freedom of thought, conscience and relim0- freedom of religion includes the right to hold any religion or belief or I\ and to change his religion or be’ ef, and freedom, either alone or in 

munity with others, in public or private, to manifest his religion or belief!)! worship, observance, practice and teaching. ***
2. No one shall be subject to coercion which would impair the freedomto have or to adopt a religion or belief of his choice. ๐01
3. Freedom to manifest one's religion or belief may be subject onlv {0 

such limitations as are prescribed by law and are necessary to protect public safety, public order, health or morals or the fundamental rights and freedotm of others.
4. Every state shall respect the liberty of parents and, when applicable legal guaraians to ensure tne religious and moral education of their children in conformity with their own convictions.
5. Nothing in this article shall be construed to deny to any person theright to hold no religious beliefs. ”

Article 9: Freedom from Imprisonment for Inability to fulfil a Contractual Obligation
No one shall be imprisoned merely on the ground of inability to fulfiQ contractual obligation.

Article 10: Rights of Minorities
1. Persons belonging to ethnic, religious or linguistic minorities shall ngf be denied the right to enjoy their own culture, to profess and practice thflg own religion, or to use their own language.
2. Advocacy of national, racial, religious or linguistic hatred that con# tutes an incitement to discrimination or violence, shall be prohibited bv laj|

Article 1 1: Rights of the Family
1. Men and women of full age, without any limitation due to race, ttfc tionality or religion, have the right to marry and to found a family. Twi 

are entitled to equal rights as to marriage, during marriage and at its (fit solution.
2. Marriage shall be entered into only with the free and full consent^ 

the intending spouses.
3. The family is the natural and fundamental unit of society and is entidefl 

to protection by society and the state.
Article 12: Right to a Name

Every’ person has the right to a given name and the surnames of his or that of one of them. The law shall regulate the manner in which tH right shall be ensured for all, by the use of assumed names, if necessary.jg
Article 13: Rights of the Child

Every minor child has the right to the measures o f protection requfrjl by his condition as a minor on the part of his family, society and the รน*®



Article 14: Right to Nationality 
■ 1 , Everyone has the right to a nationality.

2  No one shall be arbitrarily deprived of his nationality nor denied the 
right to change his nationality.

Article 15: Right to Participate in Government
] Everyone has the right to take part in the government of his country, 'directly or through freely chosen representatives.
2. Everyone has the right of equal access to public service in his country.
3  The will of the people shall be the basis of the authority of government; yûswill shall be expressed in periodic and genuine elections which shall beuniversal and equal suffrage and shall be held by secret vote or by equiv- 

d c nt free voting procedures.
Article 16: Right to a Remedy

The institution of an independent and impartial judiciary is essential 
fpipensuring the rule of law, particularly in time of emergency!

Judicial guarantees essential for the protection of the rights aforesaid 
พ  ü  secured bv every state in its constitution or by law.
& 3. All ordinary remedies as well as special ones, such as h a b e a s  c o r p u s  or ffeSmi, shall remain operative during the period of emergency with a view 
f^fiording protection to the individual with respect to his rights and freedoms which are not or could not be affected during the emergency, as well rights and freedoms which mav have been attenuated by emergency 
fissu res.
'’ไ^;cCivil courts shall have and retain jurisdiction over all trials of civilians 

' ecuritv or related offences: initiation of anv such proceedings before or t̂ransfer to a military court or tribunal shall be prohibited. The creation ecial courts or tribunals with punitive jurisdiction for tria! of offences 
fyire in substance of a political nature IS a contravention of the rule of 

State of emergency.'



บ้ร้ะวัติผู้เขียน

นายเชวง ไทยย่ิง เกิดเม่ือวันท่ี 10 เมษายน พ.ค. 2505 ที่อำเภอเมืองสุรินทร์ จังหวัด 
สุรินทร์ เป็นบุตรของนายเช้ือ และนางสนอง ไทยย่ิง สำเร็จการศึกษาปริญญาครุคาสดรบัณฑิต 
จุฬาลงกรณ์มหาวิทยาลัย และนิติคาสดรบัณฑิต มหาวิทยาลัยรามคำแหง รับราชการครั้งแรกใน 
ตำแหน่งอาจารย์ 1 ระดับ 3 โรงเรียนบ้านจีกแดก สำนักงานการประถมศึกษาก่ิงอำเภอพนมดงรัก 
สำนักงานการประถมศึกษาจังหวัดสุรินทร์ ปีจจุบันดำรงตำแหน่งนิติกร 6 กองกฎหมายไทย 
สำนักงานคณะกรรมการกฤษฎีกา
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