4

Pass-Through
Pass-
Through
' ' Internal Revenue Code
(“IRC") Income Tax Regulations (“ITR”)

(Internal Revenue Service IRy

William . Mckee, William F. Nelson, Robert L Whitmire, Federal Taxation of
Partnerships and Partners. (Warren. Gorham&Lamont, Boston New York ,1977), p .1-1



24(5

, 2523) | 85

6l

Butterworths Yellow Tax Hand book



41
411 3

4111

Partnership Act (ULPA)

(Tax Court)
(Congress)

41232

(Accumulated Earning Tax)

62

Pass-Through
Pass-Through Entity
Internal Revenue Code (IRC)
(Partnerships)

Uniform  Partnership Act (UPA) Uniform  Limited

(registered)

(Internai Revenue Service)

(substantial) 2 (form)
(resemble)



IRC
(Partner’s Level) ]

AT ?

(1) .. 250

2532) :43

30

88(



04

IRC
(Accumulated Eamings Tax)

Disquised Dividend &

IRC
LLCs
Pass-Through Conduit Theory
Check-The-Box Regulations
Default Rule ~ Elective Approach 41232
. Corporation 2
Pass-Through 2 2 (Hybrid Model)
2
4 , 42-43

5Jerald David August, “Supchapter reform hill introduced in congress”, Journal of

Partnership Taxation 12( Winter, 1996), p. 331-335.



. Corporation

(Small  Business Corporation)
IRC 1361-1379

. Corporation i}

. Corporation

o (131 (e

11361181
(

65

1361



66

4113 LLCs (Limited Liability Companies)

LLCs Pass-Through Entity
( Internal Revenue Service) (Revenue Ruling)
LLCs
Pass-Through
?
(Générai Partnerships b
1
L
2 Small Business
Corporation ( .Corporation) Pass-Through
. Corporation
(Eligibility Restrictions) 50
(one class of stock) 1361
O

Jame . Forsyth, “Handling the problems of forming as Partnership of Limited
Liability Company, Journal of Partnership Taxation. 12(Fall, 1995) 1p. 237-240

Lawrence H. Brenman, “Limited Liability Companies Offer New Opportunities to
Business Owners”, Journal of Partnership Taxation.10(Winter.1994). p. 301-312



67

3. LLCs

Pass-Through

.Corporation LLCs
(Limited Liability)

Pass-
Through

Lawrence H Brenman, “Limited Liability Companies Offer New Opportunities to
Business Owners”, Journal of Partnership Taxation.10(Winter, 1994), p. 310-311



68

412

“} 16 The Revenue Act 1913 “
» (Conduit Theory)9 “
(Commissioner
Taxation) (dlistrict collector)! "D
IRC (Conduit Theory)
(Pass-Through)

(Partner’  Level)

9G. Fred Streuling ..James H. Boyd., Kenneth H Heller, “Federal Taxation of Partners
and Partnerships "(Prentice-Hall. Inc., Englewood Cliffs, NJ) , p 8
G. Fred Streuling .James H Boyd, Kenneth H Heller, “Federal Taxation of
Partnersand Partnerships ”, p. 8
lbid, p. 2-3



69

4121

6 Uniform - Partnerships
1970 1 ”
2

]2 1] n
John V Plastex Co 500 P2d 596 (OKL App. 1971)
(Control),
3
Black Law Dictionary 1

Robert A Prentice, “Law of Busincess Organization and Securities Regulation”.
2nd. ed. (New Jessey : Prentice-Hall Inc, Co., 1994), p. 50-51
Robert A Prentive, “Law of Business Organizations and Securities Regulation”.
Prentice Hall. Englewood Cliffs, New Jersey. Printed in the United States of America,1994,
p. 48-49
Y Henry Campell Black, Black’s Law Dictionary, Page 1120



10

ternal Revenue Code
IRC

(' dicate), (group), (nool), (joint venture)
2

4, 22, 1 b

K Subchapter K
IRC

Pass-Through

(The Aggregate Theory) I7

Section 761 .Internal Revenue Code. Volume 1 (CCH editorial Staff Publication, 996):
Page 5480

William . Mckee, William F. Nelson, Robert L Whitmire, “Federal Taxation of
Partnerships and Partners”.(Warren. Gorham&Lamont, Boston New York, 1977),P. 1-5-1-7

i William . Mckee, William F. Nelson, Robert L Whitmire, “Federal Taxation of

Partnerships and Partners”, p. 1-6



4131

K

Blbid, P. 17
 Ibid, 16

(The Entity Theory) B

703

?

(Blending of the Aggregate and Entity Theory) 1

Subchapter K

n



72

4123 ?
41231 ? Pass-Through
Uniform Partnership Act
(Aggregate  Theory)
Common Law
, IRC
Substance over Form
A Commissioner V Culbertson
il

William . Mckee, Wiliam F. Nelson, Robert L. Whitmire, Federal Taxation of
Partnerships and Partners.(Warren. Gorham&Lamont, Boston New York ,1977),p. 3-7
2
7”7 11 2540) : 164-165



73

(Capital is
a material income-producing factor) IRC
701
\ . 1 . :
(distributive’s  share)
Pass-Through
2
2 (simplicity) (flexibility)
2 (equity) 2
1 ") (inspired)
(spread income) A
24
Commissioner V Tower Commissioner V Culbertson
1949 5

House Report No. 1337, 3USCCAN (1954) : P. 4091
Boris |. Bittker and Lawrence M. Stone, “Federal Income Taxation”, fifth ed. Little,
Brown and Company Boston Printed in the United States of America, 1979, p. 415
24 Boris . Bittker and Lawrence M. Stone, “Federal Income Taxation”, p. 430
5 lbid, p. 266-271



74

(shifting  income)

Justice Frankurter

James J. Freeland, Stephen A. Lind and Richard B. Stephens, Fundamental of
Federal Income Taxation Case and Material, fourth edition, (Miniesota, New York, the foudation
Press Inc, 1982) , P.285



15

(shifting income)

*

4,232 Pass-Through Z7

(Enumerated Corporate Characteristic)

Pass-Through Check-the-Box Regulation
1917 ! (IRC)
Corporation
(association) 1935 Morrissey V- Commissioner
1935
(substance) (Form)
Morrissey V Commissioner . . 1935
(Enumerated Corporations)
(Association) 4 (Four Secondary

21 William Mckee, William Nelson & R. Whitmire, “ Federal Taxation of Partnership and
Partners”. (Warren. Gorham & Lamont, Boston New York, 1977), p. 3-36



16

Corporate Characteristics) 28 United States V Kintner

Kintner
Morrissey

Pass-Through

LLCs (Limited  Liability

ompanies gvenue ruling -
Companies) 1988 R Ruling) 8876

Wyoming LLCs

1. Continuity of Life ( )

(Dissolution)

ZBWilliam R Culp, Jr. And John Joseph Carpenter, 1RS Pronouncements Clarify Status
as a Partnership VS an Association, Joural of Partnership Taxation 2(Summer, 1989), p. 111

D Ibid, p. 198

Y William Mckee, William Nelson&R. Whitmire. Federal Taxation of Partnership and
Partners. (Warren. Gorham&Lamont, Boston New York, 1977), p. 3-36



1

(General
Partnerships) 6 (death),
(insanity), (retirement), (bankrutcy), (resignation)
(expulsion) 301.7701-2(h)(2)

(mutual agency)

(Limited  Partnerships)
3 (bankuptcy), (resignation),
(expulsion) 301.7701-1 (b)(1)
(retirement),

(death), (insanity)

20
Uniform Partnership Act Glensder Texile Co.,
(contingent  continuity)
(corporate characteristic) 301.7701-2( )( )

% 1bid P 3-46



18

(Limited" Partnerships)

Estate V Commissioner

2. Centralized Management ( )

30L.7701-2(0)(1)

[}

" (Continuing exclusive authority) %

(@ majority of the benefit

owners)

Ibid, P. 3-48 - 3-52

3 Ibid, P. 3-48



(General Partnerships)

] n

interest)

Glender Texile Co., 46 B.T.A. 176 1942
Management
5/12
General Partners
Centralized Management 34
20%
' 2

% 1bid. P 3-50

19

301.7701-2(c)(4)

(mututal agency relationship)

2
(Substantial

Centralized Management

Centralized



80

3. Limited Liability ( )3

(General Partnerships)

UPA 15
(creditors) (Limited Partnerships)
(general partners)
(dummy)
Zuchman V United States 1935
(general partners)
2
Dummy (inpecunious) % 301.7701-2
(2
(dummy) (limited partners)
1 (conjunctive test)
(corporation)
Ibid, P 3-52 - 3-55

® bid. P 3-56



Zuchman Glender Texile Co.,
dummy
(dummy)
3
4. Free transferability of Interests (
)B
301.7701-2(e)(2) !
"3
37 lbid, P 3-55

Blbid P3-56- P, 3:57
* Ibid. p. 3-56



301.7701 -2<g)(1) 21 UPA (Uniform Partnerships Act)

? Pass-Through
Check-the-Box Regulation

Check-the-Box Regulation

Pass-Through
1 2 ,

Lawrence H. Brenman, “Limited Liability Companies Offer New Opportunities to
Business Owners, Journal Partnership Taxation 110(4 winter, 1994), : 304

Richard M Lipton and John T. Thomas, “Proposed Check-the-box Business
Classification Regulations Simplify Current Rules,” Journal of Partnership Taxation 13(Fall, 1996)
- 195-271



Morrissey V Commissioner, 296 US 344 1935 United States V
Kintner, 66 T.c. 159 1976
6 4
Pass-Through
2 4
LLCs
88-76 (Revenue Ruling) Larson
LLCs
LLCs 9
. 1996 Notice ~ 95-14
Pass-Through
(Elective Approach) Check-the-Box
Regulations £ Kintner

301.7701-2, 301.7701-2, 301.7701-3

Default Rule
Limited Partnerships (LPs), LLCs
(LLCs) ' (Business Trusts)
LLCs (One-member) LLCs
Pass-Through 43

lbid, 199
g
Ibid, 199-200.



84

Default Rule
Default Rule
2 £ (Business Entity)
Default Rulel RS
Default Rule
(LLCs) (LLPs)
95-14
(eligible entity)
( 3017701-2(h)(1) (3-8))
Default Rule
1RS
RS

Thomas A.0'Donnell, J.Pat Powers and Barbara C. Spudis, “US Entity Classification
Rules Tax Planning Opportunities in light of the Check-the-box Regulation”. Baker & Mckenzie
Publication 1997, p. 14



8

4.1.3. IRC
4131, 1 1 2V 7,
(Property Contribution)
(Basis)

721 721(3) IRC

1] n

(non recognition gains or loss)

(Defer Payment)

(excess of basis)

721 (b)
(investment company) b 351
351 Internal Revenue Code
351
!
721
721 351
351
21
1

(Control)



721
172-1a)
! (tax free)db
1
722
j
1 \
' (gain)

86

(Service)

(Outside Basis)

IRC

William Hoffman Jr., Federal Taxation : Corporation. Partnership. Estate and Trust

West Publishing Co., St Pual 1979, p 362



87

705(a) 733 731
@) 741 8
2. V] (Inside Basis)
723
723
721
1 &
8 A B b2
A $500
$1,000 B $1,000
50% 4
IRC A B (recognizes any gain)
122
A $500 B

% William Hoffman Jr. Federal Taxation:Corporation.Partnership. Estate and Trust,
p. 377
Stephen Schwarz, Daniel J. Lathrope, Corporate and Partnership Taxation West
Publishing Co. St Paul, Minn. 1991) p. 349
8 William . Mckee, William F. Nelson, Robert L. Whitmire, Federal Taxation of
Partnerships and Partners. (Warren. Gorham & Lamont, Boston New York, 1977), p. 4-4



88

$1,000
723 $1,000
$500 $1,000
$1,000
$500 $500
$250
$250
A $500
$250 ($500-$250) B
$1,000
$250 $750 ($1,000-
$250)
(exceed of basis)
? 17 iy
721 :

IRC

H William . Mckee, William F. Nelson, Robert L. Whitmire. Federal Taxation of

Partnerships and Partners. (Warren. Gorham & Lamont, Boston New York, 1977), p. 4-8



(adjusted basis) 1
741 721
(Service)

(Investment Company)

2

IRC

731(a)

89



4132

701-704 706

(entity concept)

410 US441 1973

(independently recognizable entity)

703(a)

5 1hid, 9-3
" |bid 9-5

0

? Pass-Through

(aggregate concept)

United States V Basye,
701

(conduit principle)

(Form 1065)

(individual)



in bottom line)3

91

702@)(©®)

(nonseparated computed

)

(Character of Pass-Through Items) 53

(specific items of income)

2 lhid 9-5
® |bid 9-9

702(8)(1 (-702(8)(7)

(short
term capital gain&loss)
(long
term capital gain&loss)
1231
170

116
243-247
901

Regulations



loss)

deduction)

(medical expenses)
(production of income)

(charitable deduction)

92

(personal examption)
(alimony)
212 703@)(AE)

(net operating

703(@)Q)(1)

(operation loss

(carried forward)

702@)(1H7)



93

(Capital gain and Loss) 5

(Pass-Through)

Short-Term Capital Gain&Loss

Long Term

Capital Gain Short Term Capital Gain

Long

Term Capital Gain Short Term Capital Gain

* Ibid 9-10



94

Long Term Capital

Gain&loss Short Term Capital Gain&Loss
Net Capital
gains Net Capital gains Long-Term Capital gains
1 Net Short Term Capital Gains
1 Net Long Term Capital Gains
28% Net Short Tern Capital Gains
Net Long Term Capital Losses Net Short Term Capital
Losses $ 3,000 Net
Capital Losses Net Capital Gains
5
(Qualified small business stock) 5 Capital
Gains 50% 28%
2 1231 B
702(a)(3)
1231
] 1 )
1231

% Wiliam . Mckee, William E Nelson, Robert L Whitmire. Federal Taxation of

Partnership and Partners. (Warren, Gorham&Lamont, Boston New York, 1977), p. 910

% Wiliam , Mckee, William E Nelson, Robert L. Whitmire. Federal Taxation of

, p 910



95

Long Term Capital gain & Long Term Capital loss Short Term Capital gain &

Short Term Capital loss 702(a)(1) 1231
702 @O
IRC
1231
5
3 (Dividend)3B
702(a)(5)
116

Subchapter B

3] IRC 116(2)(1)
116()(2) ‘
(corporate shareholder)
243
70 (
243(a)(2) 80
25
IRC
@ Uniform
51bid, P. 15
B Ibid, P 9-10
D Ibid, P 911

John . Pennell, Philip F Postlewaite, Partnership Taxation Case. Material, and

Problems. Student edition Volume 1(McGram-Hill Inc, 1995), p 541-5-



Partnership  Act

" Inid, P. 9-10

IRC

01

702(a)(6)

96

(Foreign Tax Credit)a



97

e ABC
3l

1 $90,000
2 $30,000
3 $20,000
4 $5,000
5, 179 $9,000
6. $3,000
7. 1245 $10,000
8 $20,000

(LTOG)
9 $ 8,000

(LT
10. $ 6,000

(STCG)

179, , 1231,
179
179 1.702-1 (&)(1),(2)

Stephen Schwarz, Daniel J. Lathrope, Corporate and Partnership Taxation (West

Publishing Co. St Paul, Minn. 1991) p. 355



179

2
3. 1245
4.
*
5.

1245

)
(ordinary income)
(653
&
704(d)

LTCG

98

ABC

$90,000
$3,000
$15,000
$12,000
LTCL

$6,000

$50,000 (
702(a)-(7)
$90,000

1245

@ Stephen Schwarz, Daniel J. Lathrope, Corporate and Partnership Taxation (West

Publishing Co. St Paul, Minn. 1991) p. 356

64 Stephen Schwarz, Daniel J. Lathrope, Corporate and Partnership Taxation p. 357-358



99

(suspended

loss)
A ABC
$4,000 $6,000 A
$4,000 $2,000
17041 (d)(2)
A ABC
A
$4,000
: $8,000 A

704(d) A $6,000

1 $4.000 « $6.000 =$2,000 LTCL
$12,000
2 $8.000 * $6,000 = $4,000 (Orinary Loss)

$12,000

(Long term Capital Loss LTCL



100

Pass-Through J



4.2 Pass-Through

421

(Substantial)

] (form) Stekel V Hlice

that partnership) &

Johnstone  1940) &

(taxation on United Kingdom)

Stephen . Mayson and Susan Blake, “Revenue Law” (

1992), p. 615

1973

(Substance)

101

(label attached to

Fenstone

\

eet&Maxwell :London,

@ Barry Pinson, “Pinson on Revenue Law", fifteen edition, (Sweet&Maxwell : London,

1982) p. 251



102

The City of
London, V Gibbs 1940 Viscount Simon
” a
(Joint  Assessment)

Lord Denning Harrison V Willis
Bros 1966 Trade
Profession Income Tax Act 1952 '

. 1842

, “British Tax Encycloprdia”’. Volume 5, 1991, P. 1349.
Devid R Salter, Julia LB. Kers, “Eason : Case and Materials on Revenue Law’
Second ed. ( eet&Maxwell : London, 1990), p. 415



103

422

m Income and Corporate Taxation Act
. 1988 Inland Revenue Code 111()
112 ¢
” @
(allocate)

Income Tax Acts

@l property) (gain) (capital gains)

Malcom Gammie, Linklaters&Paines, Butterworths Yellow Tax Handbook. 35th ed,
(London : Butter Worths, 1996), P.1351
Barry Pinsom, Pinson on Revenue Law, fifteen edition, (Sweet&Maxwell : London,

1982), p. 46
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1 A (Schedule A)
67
2 B (Schedule B
a
3 C (Schedule O
93

4, D
(Case 1), (Case 1),
(Case Il 108-109

(Case V) C
(Case V) (Case V)
5. E (Schedule B
(persion)
6.

(Capital Gair) Capital Gain Act
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Lord Radcliffe House of Lord Mitchell and Edon V

Ross
Fiy
4221 ?
? o1 199
1994 m 1988
(computed and stated

jointly) (one sum)

(@ joint assessment shall be made in the partnership name) 72

1994 Previous Year Basis ' '

Barry Pinson, Pinson on Revenue Law, fifteen edition, (Sweet&Maxwell : London,
1984), P.451
Malcolm Gammie Ma Rii Arr Slicitor, “Butterworths Yellow Tax Handbook”. 35th
edition part | 1(Butterworths : London, 1996), p : 1351
73 Arnold Homer, Rita Burrows, “Tolley's Partnership Taxation”, second edition, Tolley

Publishing Company Limited Printed in Great Britain, 1994), p : 18-19.
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5
2
3
4.
(accounting year ending in previous tax year)
Previous Year Basis D (Schedule
D
m
? 1994
Inland Revenue
5 1994

1994 (Finance Act)

6 1994

(previous year of assessment) 5 1994 194
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(current year basis)

1

Current Year Basis of

Assessment (joint assessment)
(self
assessment)7 2
Joint Assessment J Self Assessment
A 73]

Self Assessment (income tax) (capital gain)

(whatever source)

7AArmold Homer, Rita Burrows, “Tolley's Partnership Taxation”, p 10

Arnold Homer, Rita Burrows, “Tolley's Partnership Taxation” second edition, Tolley

Publishing Company Limited Printed in Great Britain, p 118

BArmold Homer, Rita Burrows, “Tolley's Partnership Taxation”, p 7



4222

(Capital Allowance) (loss),

(previous year basis of assessment)

basis)

1997/1998

period) W)
(allowance) (llocate)

(Capital allowance)

(partnership tax returns)

108

(Capital Allowance)

(claim capital allowance)

(current  year

5 1994

(trading expense of the accounting

140

Current Year bais

42(7) Tax Management Act 1970

Arnold Homer, Rita Burrows, “Tolley's Partnership Taxation” second edition, Tolley

Publishing Company Limited Printed in Great Britain, p : 101-108.



109

! (Current  Year
Basis of Assessment) (capital allowance)
(merge)
(carried forward)

140(4)

(loss) B

Previous Year Basis
T

Previous Year Basis

(Inequity)
Previous Year Basis u
®
(Current Year Basis)
(scaled down ratebly) &
2

Arnold Homer, Rita Burrows, “Tolley's Partnership Taxation” p. 107-109
Arnold Homer, Rita Burrows, “Tolley's Partnership Taxation” p. 111
Barry Pinson, Pinson on Revenue Law, fifteen edition, (Sweet&Maxwell : London,

1984), p 453
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1 380 &
380 Income
and Corporation Tax Act 19338 u
Forham Flalwick ' 1
1995 14 Current Year Basis
130 1996 Fordham 30,000
1995/1996 4
"'t 7/955 - 5/4/96 (9/12*30,000) 22,500
1996/1997 1996 - 30/6/1996 30,000
1995/1996 22.500
7.500
2 33L&
381
4
3 381
4
8 Ibid, 110-112

2
lbid, 113-114



(add back)
(Capital Gain) &
(Capital Gain Tax Act)
Net Capital Gains Capital Assets
Capital Gains (prorated basis)
Net Capital Gains Capital Asstes 3L 1982
Capital Assets )
Capital Gains Capital Gains
Ibid, P. 119

84
Ibid, P. 119-120

Primary Residence

(Reinvest)



Capital Gains

112

(Defer Payment)

Capital Losses Capital Gain Net capital
losss Gains
Capital gains 6,000
42.33. ?7? ?
Current Year Basis
Scale down
process
3 Thyme, Sage
Parsley 4:4:2
Thyme 21,000, Sage 18,000 Parsley 16,000
K1l 1993 8,500
K1l 1994 20,000
Thyme Sage Parsley
1994/1995
31/12/93
55,000 21,000 18,000 16,000
(46.500) 18.600 18.600 (9.30C



8,500
Sage
2,400
6,700
(Assessment)  8.500
Sage
1995/1996 ( - 31/12/94)
- 31/12/94
55,000
1B )
(20,000)
* Parsley
(20.000)
380 ICTA 1988 (

381

113

2,400 (600) * 6,700
600
158
442 '
Usal L) el
2242 - 6.258
Thyme Sage Parsley
21,000 18,000 16,000
(30.000) (30.000) (15.000)
(9,000) (12,000) 1,000 *
429 571 (1,000)
(8571) (11,429) Q
(general income)
380



114

(three previous year)

381
ICTA 1988

1994
Previous Year Basis

Current Year Basis

1994

54.2
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