3.1

. .1944 7

(Cabotage)

(Cabotage right)

(rights on a non-exclusive basis)2

1Bin Cheng, The law of international air transport, (London: Stevens & Sons
Lid, 1962), p. 314.
2hid,, p. 315
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"3

Cabotage
(Bilateral agreement)
(reciprocity)
Cabotage
3 1994 7 “Each contracting state shall have

the right to refuse permission to the aircraft of other contracting States to take on in its
territory passengers, mail and cargo carried for remuneration or hire and destined for
another point within its territory. Each contracting state undertakes not to enter into any
arrangements which specifically grant any such privilege on an exclusive basis to any
other State or an airline of any other state, and not to obtain any such exclusive

privilege from any other state.



Cabotage

3.2

3.21

(monopoly)

Cabotage

Cabotage

(oligopoly)

41
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3

1

1 . .1944

‘”4
' 1
5
2.
(natural monopoly)

4 , 1994 1 “The contracting States recognize

that every state has complete and exclusive sovereignty over the airspace above its

territory.

" , 2540),
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(economies of scale)

3
(public utilities)
8
(monapoly)
(oligopoly) 8
6 . 23
1 24,

8Bruce Stockfish, “Opening closed skies: The prospects for further
liberalization of trade in international air transport services,” The Journal of air law and
Commerce 57 (1992): 628



3.2.2

3.3

9 ’ 111

(economic regulation)

(infrastructure)

44

| 2540),



(natural monopoly)

monopoly)

(infrastructure)

- 2536),

26-27

45

(state

(oligopoly)



(barrier to entry)

(deregulate)

46

- 2540),



3.4

(economic regulation)

3.4.1 )

(perfect competition)

B

. 2539)

47

(imperfect competition)

- 2539), 1213



34.11

5
1
(Externalities of External Effects)
2.
2
) (Pure Public Goods)
U
) ' (Impure Public Goods)

, 2540), 5



(economic of scale)

(Information)

49



(economic of scale)

(natural  monopoly)

(natural monopoly)

(operation cost)

50



5

3412

1 (Allocative Inefficiency)

Pareto  (Pareto
Optimality) b

(Market Failure)

(The Economic Theory of
Regulation)

15Giles H Burgess, Jr., The Economic of Regulation and Antitrust (New York:
Harper Collins College Publishers, 1995), p. 19.

1Anthony I Ogus, Regulation Legal Form and Economic Theory (London:
Clarendon Press, 1996), p.29.



(Just)8

i
(

52

(Distributive Inequity)

(fair)

(Distribution Theory)

, 2540): 2

1BAnthony I. Ogus, Regulation Legal From and Economic Theory, (London:

Clarendon Press, 1996), p. 46.

19bid., p. 47
2lbid., p. 48.
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il
3.4.2
(Government  Regulation)
2
(Subjective)
2
3421 (Social Regulation)
(Welfare Economic)
3 Social
Regulation (Public Interest Theory)
Social Regulation
2|bid., p.48

2XGiles H. Burgess, Jr., The Economics of Regulation and Antitrust, (Harper
Collins Cossege Publishers: 1995), p.4
23bid, p.28.
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3.4.2.2 (Economic Regulation)

pi

L Public Utility Regulation

(Economic  Control)%
Public Utility Regulation

Vil

(natural monapoly) (economics of scale)

(price)
(rate of return)

2. Antitrust Regulation

24Anthony |. Ogus, Regulation Legal Form and Economic Theory 1p.45.
2bid, p.32
XGiles H Burgess, Jr., The Economics of regulation and antitrust, p. 26

27bid., p.42



Antitrust Regulation

Antitrust
Antitrust
Antitrust
1
4 J
1. in restraint of trade
2. attempts to monopolize
3. monopolization
4. lessen competition substantially

3.4.3

Public Utility Regulation
(Natural Monopoly)
of Scale)

3

28bid., p.200

Xstephen Breyer, Regulation and Its Reform, (Harvard
1994), p. 156.

Jlbid, p.156.

59

(Economics

University Press:



3431

Demand

Istephen
Press, 1994), p.15.

56

34.2
1
kil
Demand-Supply
Demand Downward Sloping
Supply
Y
1 (
, 2535), 86-87.
Breyer, Regulation and Its Reform (London: Harvard University



o7

Source of Supply 3

3 (Price Discrimination)
4, (Cartel)
(Cartel)
3432
1 Cream-Skimming

Cream-Skimming

3stephen Breyer, Regulation and Its Reform, p.15.
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Cream-Skimming

'l
3
Cream-Skimming
(Cartel)
2, Cross-Subsidization

Cream-Skimming

3.4.4

(regulator)

(player)

AAnthony I. Ogus, Regulation Legal Form and Economic Theory (London:
Clarendon Press, 1996), p. 32.
3Fbid., p.32.
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344.1 (Independence)
3 R4
l. 1
2
3,
34.4.2 (Transparency)

(Public  Hearing)

FMichael Tyler and Susan Bednar CZYK, “Regulatory Institutions and

Process in Telecommunications: An International study of Alternative,” p.658.
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2 1
3443 (Impartiality)
(Non-Discrimination)
3444 (Accountability)
(Accountability of
Regulations) (Check and Balance)
3

(Financial - Accountability)

37Anthony I. Ogus, Regulation legal form and economic Theory, p.57



3.5

(Justifiable)

3.4.45

Private Interest

61

(Procedural Accountability)

Public Interest

(Substantive Accountability)

(Check and Balance)

(deregulation)

(economic  regulation)
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(model)

351

Airline deregulation

3
(economic regulation)
(Social Regulation)
3511
(1) ( 1938-1978)
1978

(public utility)3

Xsteven A Morrison, “ . . domestic aviation," in The age of regulatory
reform, eds. Kenneth Button and Denis Swann (New York: Oxford University Press,
1989), p. 141,

2Paul Stephen Dempsey, “Airline deregulation and laissez-faire mythology:
Economic Theory in turbulance™ the journal of air law and commerce 56 (1990): 311.
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Civil Aeronautics Act of 1938

Civil Aeronautics Board CAB

1938

“Grandfather right"40

. 1978

(preamble) Airline deregulation Act 1978
o Civil Aeronautic Act 1958 ( !

“Grandfather rights” The automatic granting of a certificate of public
convenience and necessity of those air carriers which had been in continuos operation,
and in possession of an air mail contract, for a period of 90 days prior to the passage of
the Civil Aeronautic Act of 1938 (Grandfather Clause, Section 401¢). Automatic granting
of operational authority to a common carrier which has regularly and continuously
served the public prior to its subjection to regulation. V. Foster Rollo, Aviation law: An
introduction, 4ted. (Maryland: Maryland Historical Press, 1994), p.484.

Aisteven A Morrison, “ . . domestic aviation,” in The age of regulatory, eds
Kenneth Button and Denis Swann, p. 141,
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Civil Aeronautic Act 1938)

3512
Civil Aeronautic Act
1938 Civil  Aeronautic Act 1958
(economic regulation) Civil
Aeronautics Board
Airline - deregulation Act 1978
Civil Aeronautic Act 1958 Airline deregulation Act

1) (Route entry)
The Civil Aeronautics Act of 1938
(Civil Aeronautics Board)

(fit, willing and able)

p ‘to amend the Federal Aviation act of 1598, to encourage, develop and
attain an air transportation System which relies on competitive market forces to

determine the quality, variety, and price of air services, and for other purposes.” Alexander T.
Wells, Ar transportation: A management perspective, pp. 77-78.
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(public convenience and necessity)43
The Airline deregulation Act 1978
4 (the Department of
Transportation) (fit willing and able)

3 The Civil Aeronautics Act 1938. Sec. 2. (25 state. 980, 49 .S.C. 402)
the exercise and performance of its powers and duties under this Act, the
Authority (Board) shall consider the following, among other things, as being in the public
interest, and in accordance with the public convenience and necessity.

(@) The encouragement and development of an air-transportation system
properly adapted to the present and future needs of the foreign and domestic commerce
of the United state, of the Postal Service, and of the national defense;

(b) The regulation of air transportation in such manner as to recognize and
preserve the inherent advantages of, assure the highest degree of salty in, and foster
sound economic conditions in, such transportation, and to improve the relations
between, and coordinate transportation by, air carriers;

(c) The promotion of adequate, economical, and efficient service by air
carriers at reasonable charges, without unjust discriminations, undue preferences or
advantages, or unfair or destructive competitive practices;

(d) Competition to the extent necessary to assure the sound development of
an air-transportation system properly adapted to the needs of the foreign and domestic
commerce of the United States, of the Postal Service, and of the national defense;

(¢) The regulation of air commerce in such manner as to best promote its
development and safety; and

(f) The encouragement and development of civil aeronautics.

44 “Before deregulation, to enter a route a carrier had to show that it was fi,
willing, and able to provide the service and that the service was required by the public
convenience and necessity” Steven A Morrison, “ . . domestic aviation.” in The age of
requlatory reform, eds. Kenneth Button and Dennis Swann, p. 148.
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3
% (public
convenience and necessity)
(public utility)
(wasteful competition) '
- (public

convenience and necessity)4/

45Today (1994) carrier no longer are required to show that their proposed
service is consistent with “public convenience and necessity,” nor are they limited as to
specific points they may serve. There must only prove to the Department of
Transportation that they are “fit, Willing and able," to provide the proposed service. That
is,that the financial,managerial, equipment and personnel resources of airling are sound.

V. Foster Rollo, Aviation law: An introduction, 4thed., p. 105

449 USCA Sec. 41102 General, temporary, and charter air transportation
certificate of air carriers

“(b) Findings required for issuance.

(1) Before issuing a certificate under subsection (a) of this section, the

Secretary must find that the citizen is fit, willing, and able to provide the transportation

to be authorized by the certificate and to comply with this part and regulations of the
Secretary.”

4249 USCA Sec. 41108 Application for certificates
“(c) Proof requirement

(1) A citizen applying for a certificate must prove that the citizen is ft,
willing, and able to provide the transportation referred to in section 41102 of this title
and to comply with this part.

(2) A person opposing a citizen applying for a certificate must prove
that the transportation referred to in section 41102 (b) (2) of this title is not consistent
with the public convenience and necessity. The transportation is deemed to be
consistent with the public convenience and necessity unless the Secretary finds, by a
preponderance of the evidence, that the transportation is not consistent with the public
convenience and necessity.



6/

2) (Route exit)

The Airling
Deregulation  Act 1978

(Department of Transportation) 60 8

3) (Rates and Fares)

The Civil Aeronautics Act of 1938

48Alaxander T. Wells, Air transportation: A management perspective, p. 78.
49steven A. Morrison, “US. domestic aviation,” in The age of regulatory

reform, eds, Kenneth Buttons and Dennis Swann, pp. 143-145.
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The Airline

Deregulation Act of 1978

(notice) (hearing) 50

4) (Mergers)

The Civil Aeronautics Act of 1938

549 USCA Sec. 41507 Authority of the Secretary of Transportation to
change prices, classifications, rules, and practices foreign air transportation
(@) General. When the Secretary of Transportation decides that a price
charged or received by and air carrier or foreign air transportation, or a classification,
rule, or practice affecting that price or value of the Transportation provided under that
price, is or will be unreasonably discriminatory, the Secretary may
(1) Change the price, classification, rule or practice as necessary to
correct the discrimination; and
(2) order the air carrier or foreign air carrier to stop charging or
collecting the discriminatory price or carrying out the discriminatory classification, rule,
or practice
() When Secretary may act. The Secretary may act under this section on
the Secretary’s own initiative or on a complaint filed with the Secretary and only after
notice and an opportunity for a hearing.
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The Airline Deregulation Act of
1978
(Department of Transportation)
' The Airline Deregulation Act of 1978

The Civil Aeronautics Act 1938, Section 408

“The Board shall not approve any consolidation, merger, purchase, lease,
operating contract, or acquisition of control which would result in creating a monopoly or
monopolies and there by restrain competition or jeopardize another air carrier not a
party to the consolidation merger, purchase, lease, operating contract, or acquisition of
control: Provided further, That if the applicant Is a carrier other than a carrier... the
(Board) shall not enter such an order of approval unless it finds that the transaction
proposed will promote the public interest by enabling such carrier other than an air
carrier to use aircraft to public advantage in its operation and will not restrain
competition,

AFurthermore, The DOT interpreted the Airline Deregulation Act as allowing
it to rely on the effect of potential competition to discipline the market, rather than
limiting it self to an assessment of the extent of actual competition. Thus if a merger
would reduce the number of competitors on a route, it would probably receive approval
if potential existed for new entry on the route. Using this criterion, virtually every
proposed merger has been approved. Ibid, p. 159.



10

3513
(Civil - Aeronautic Board
CAB) ' Civil Aeronautic Act 1938
CAB
CAB (economic  regulator)
(Social Regulations) Federal Aviation Authority ~ FAA
(economic regulation)
(Social Regulation)
The Airline Deregulation Act of 1978
Sunset Clause
The Civil Aeronautics Act of 1938
(mergers) (interlocking agreements)

(Antitrust  immunities)
(Department of Justice)
(. . Postal Service)



. .1985 Sunset Clause

197853

3.5.14

3

L

2.

3

L
(Entry barriers)

1978

(commuter airline)
(trunk airlines)™

(high-density)

71

1
The Airling Deregulation Act of

. .1983

(short-haul)
5

. Foster Rollo, Aviation law; An introduction, 4thed., p. 107.
MAndrew R Goetz and Paul Stephen Demsey, “Airline deregulation ten
years after: Something foul ~ the air,” The journal of air law and commerce 54 (1989):

936.



12

. .1982 9
Braniff airling o)) 200
(merger) '
% 1
)
(Landing  slots)
37
(gates)
2)

(Computer reservations systems CRS)
(travel agent)
3) (frequent flyer)

(Brand Royalty)

Hsteven A Morrison, “ . . domestic aviation,” in The age of regulatory
reform, eds, Kenneth Button and Dennis Swann, p. 155.

56David G. Monk, “The Lessons of airline regulation and deregulation: Ml we
make the same mistakes in space, “The journal of air law and commerce 57 : 724,

5/Andrew R Goetz and Paul Stephen Demsey, “Airline deregulation ten
years after: Something foul in the air,” The journal of air law and commerce 54: 942-
943,
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(oligopolies)
3
(natural monopoly)
(merger)
2,

) (Route)
) (Price)

) (Route)

(exit and entry restrictions)

5David G. Monk, “The lessons of airling regulation and deregulation : Will we
make the same mistakes in space,” The journal of air law and commerce 57 : 724,
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(long-
haul)
(short-haul)

140 190
(commuter airline)

o
(commuter airling)

Hpid., p. 13-14.

ev. Foster Rollo, Aviation law: An introduction, 4thed. p. 104,

610avid G. Monk, “The lessons of airline regulation and deregulation: Il we
make the same mistakes in space, “The journal of air law and commerce 57 : 729,

6xteven A Morrison, “ . . domestic aviation,” in The age of regulatory
reform, eds. Kenneth Button and Dennis Swann, p. 153,



5

Cream-skimming

“Hub and spoke concept't3
(point to point route structure)

63With a hub and spoke route structure, passengers bound for different
destinations travel in the same aircraft from their origins along the “spoke”to a “hub”, At
the hub, passengers bound for the same destination are grouped on to the same
aircraft for the outbound trip along a spoke to the final destination.” Ibid,, p. 153.

NJames p. Rakowski and David Bejou. “Structural change and the nature of
competition in the deregulated . . airline industry,” Transportation practitioners journal
(1992): 254,
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) (Price)

..1978 1986
2.6%
“Hub and spoke”

300% 1978 1988

@Andrew R Goetz and Paul Stephen Demsey, “Airline deregulation ten
years after: Something foul ~ the air,” The journal of air law and commerce 54 : 950-
951,



1

(Federal aviation administration FAA)

1
67
10 . .1978 0.86
(per billion revenue passenger-miles) 0.67
(per million passenger enplanements) .
1979-1985 0.37 (billion revenue passenger-
miles) 032 ! (million passenger enplanements)&

g6David G. Monk, “The lesson of airline regulation and deregulation: Il we
make the same mistakes in space,” The journal of air law and commerce 57; 732-738.

67 “There is no credible evidence in air transportation, or any other industry,
linking safety performance to economic requlation” Globe Devra, “Safety and profits in
the Airline Industry,” Journal of industrial economics 34 (1986): 305-318.

6&teven A Morrison, “ . . domestic aviation,” in The age of regulatory
reform, eds. Kenneth Button and Dennis Swann, p. 160-161.



(Long term)

(ICAO)
(domestic)
ICAO

3.5.2

(deregulation)

78

(short term)



35.2.1
(1) ( . .1984)
(duopoly)® Air Canada

Pacific Airline (CP)
(assigned specific and mutually exclusive geographic territories)

@)
10 1984

95% )
(privatize) Air canada

19

6Richard Janda, “The retreat of command and control regulation and the
hesitant advance of antitrust in the airling industry," Contemporary Law 1994, (Canada:

Institute of comparative law, McGill University, 1994), p.627.

FOurr TH, standury W.T. and Tretheway N.W. Airline deregulation in
Canada and its Economic Effect,” Working paper No.90 (Canada: Faculty of Commerce

and Business Administration, U.B., 1990), p.3-4.
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3522
(1) Aeronautic
act 1

(Air transport Committee (ATC))
(present and future public
convenience and necessity (PCN)

(route by route basis)

(fare)
(ATC)
@)
National Transportation Act 1987
1968 2
L,
(fit, willing and able)
2
60
3
(publish)

7ibid, p3
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(National Transportation Agency)

1

(fit, willing and able)

2, National
Transportation Agency

w

60
4 (Subsidy)

35.2.3



	บทที่ 3 การเปิดเสรีการบินพาณิชย์ในประเทศ
	3.1 การบินพาณิชย์ภายในประเทศ
	3.2 รูปแบบการควบคุมการบินพาณิชย์ภายในประเทศ
	3.3 การเปิดเสรีการบินพาณิชย์ภายในประเทศ
	3.4 บทบาทของรัฐในตลาดการบินพาณิชย์แบบเสรี
	3.5 การเปิดเสรีการบินพาณิชย์ภายในประเทศของต่างประเทศ


