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KEYWORD:  Third Party Funding, International Investment Arbitration
Palida Sawatdiphattrakorn : DIRECTIONS FOR REGULATING THIRD PARTY
FUNDING IN INTERNATIONAL INVESTMENT ARBITRATION. Advisor: TIDARAT
SINLAPAPIROMSUK, Ph.D.

This thesis concentrates on examining the relevant issues associated with
Third Party Funding (TPF) in international investment arbitration context. Since
many of the issues remain unaddressed and largely unregulated, this thesis
therefore sets out to analyse whether the use of TPF in international investment
arbitration should be allowed, and if so, in what direction should TPF be restricted
or regulated. According to the documentary research conducted, it is here
suggested that TPF should be allowed in international investment arbitration with
certain restrictions and rules. This thesis thereby contributes to the development
of legal and institutional tools to tackle the issues relating to TPF in international

investment arbitration.
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1% David R. Sedlak, "lcsid's Resurgence in International Investment Arbitration: Can the Momentum Hold," Penn

State International Law Review 23, 1 (2004): 148.

20 Jianing Zhang, "International Investment Arbitration: Development, Controversies, and Future Outlook,"(1
November 2017).

2L C.L. Lim and Jean Ho, "International Investment Arbitration," [Online] Accessed: 19 August 2021. Available from:
https://www.oxfordbibliographies.com/view/document/obo-9780199796953/0bo-9780199796953-0135.xml

2 3e1nsal sulmdlniaa, "nsAuasemayanielinguaneseninasema : Anwilunsevvesdnslumslvianuduases

maauninamulngludu’ ([@Rmansumndudio, angddeans aningidesssuenans, 2558), i 24-29.
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ARt uIzagni1gld ICSID Convention %38 New York Convention waauengel?

AeUsINgMNTEasduaTazindnyluitesisly
2.2.1.1 msaniduniseyq1lngainissenaNysuman1enIsasy

n1sanduniseyy1lanain1ssendnalssmaingienisasueiaiy
n13aiiun1stag ICSID wiean1duauy lanaIN1sau NIeaUYIARAINITRULLRNIZAY

(Ad hoc arbitration) FsvatinAnwsneazidennima Ul

(n) N1saLdun1siag ICSID

v v

AUdIEIUTaRNINNINITAMUTENI19UTENA (International Center for

the Settlement of Investment Dispute: ICSID) {usanusyanlagainisdudussdnsnils

Y

Tu World Bank A1¥ass3ulul A.a. 1966 lag ICSID Convention L ad@ i ualUN15aINY
NANYIARazANATEITNAWUA1YIA TneidueosdnsNiludasy (Independence)

lifimnufeatesmienisidios (Depoliticized) wagsyiudeinmlnegwiused@nsnn (Effective

=1 o
)24

dispute-settlement institution)* 19l ICSID Flevimtiiisziudeiinines uranluddnlviias

[

SIUIEANUALAINFMTUNITEUY IR AINITTORNMNTAMUTENINSTUaL AU ATDITFIU™

oy ICSID fipsAnsady il

99ANTHIN ANTUIMT (Administrative Council) F9zUTeNBURILEWNUTDS

[

$3nAssazuilsnunazunavaulidavsosndemiades Iuszsmusuasilulszsiuaniuims
IAUAILNU (ex officio Chairman) Alufiguiasazuuldss lngan1usnIsvinutaen
1@u13n13 (Secretary-General) war 5838015113 (Deputy Secretary-General) T ugusnns

[

Aud uenntl FalldmnanasninnluniseydAuyseann 11958 deumeauNMIUIIISUAL

2 C.L. Lim and Jean Ho, "International Investment Arbitration," [Online] Accessed: 19 August 2021. Available from:
https://www.oxfordbibliographies.com/view/document/obo-9780199796953/0bo-9780199796953-0135.xml

24 1CSID, "About lIcsid," [Online] Accessed: 20 August 2021. Available from: https://icsid.worldbank.org/About/ICSID
» Article 1

(1) There is hereby established the International Centre for Settlement of Investment Disputes (hereinafter called
the Centre).

(2) The purpose of the Centre shall be to provide facilities for conciliation and arbitration of investment disputes
between Contracting States and nationals of other Contracting States in accordance with the provisions of this

Convention.
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[ ¢ 1a = & Y ' al ) v Yo a =

anganwalsnwsvesRiinndalutdnamudsnadieniaag 5gRsunisamudniieniladn

LAUBTDNNINNIINTAMUAR ICSID ABUNITISUNITOUYIIANAINTT TIAIUTULDUVDITT

Tnusingluaiiunnasseninelsemnaing18n15a99u (Intemational Investment

Yo o

UNT8MULALTTIVRId Y IRTINAIYU
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Fatlu W0 ‘gfgﬁ‘UﬂWﬁa\‘ﬁ/l‘uLLﬁ”i%LQ’]‘U@Q’dﬂJ‘U’WlUﬂﬁQVWQ L‘Uumﬂsuaa ICSID Convention

LavnunesRUsenaunteteulanuiitinualiluning 25 ldinesifulseifiuiseswes

% yaild dmlsen, esuenguinednfieisnisseiudeinnnisgsialasniseyglanainis, Nuiasan 3 (nFemme:

dinfiuriumIne desssuemans, nuanwus 2554), i 233,

27 Article 9

The Secretariat shall consist of a Secretary-General, one or more Deputy Secretaries-General and staff.

28 1CSID, "Introducing Icsid: International Centre for Settlement of Investment Disputes,'(2019), p. 4.

# Article 11

The Secretary-General shall be the legal representative and the principal officer of the Centre and shall be
responsible for its administration, including the appointment of staff, in accordance with the provisions of this
Convention and the rules adopted by the Administrative Council. He shall perform the function of registrar and
shall have the power to authenticate arbitral awards rendered pursuant to this Convention, and to certify copies
thereof.

30 aild dmlsen, eduienguinednfieisnisssiudeinnnisgsialasniseyglanainis, Muiasan 3 (nFemme:

diiniuiavnIne 1dusTIueans, nuAus 2554), wih 234.

*11CSID, "Introducing Icsid: International Centre for Settlement of Investment Disputes,'(2019), p. 2.
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WABIUIRVBY ICSID warllanusatsrunigld ICSID Convention o

v Y a

fiail 1CSID Safinsliusnsdanissefudofinmdslioganeldveduuns
ICSID Convention #e Taenileuil 27 Augneu .. 1978 anudmslauszmalidedadu
Srurgauazaniisiiu (ICSID Additional Facility Rules) Fermunlavidnisisiuna
Fansseiudeimmisdiginmdenidedlvsgnddsunisamunioduinamuvesiznid
wagdefinmeradudeinmmisnisamunioflaily uidesilddefinmBeantsnided
7lU Samseugyilanainisasiitiiansanuaznszuiun1snielé The Additional Facility
Rules wag Administrative and Financial Regulations®? 5218 The Arbitration (Additional
Facility) Rules uana1nil ICSID Seliuinisudnisoygilanainisiidfininuszasd
wlddodsdveuglanainisduuenimileluain ICSID Arbitration Rules 3n¢ae®
fanseyglamannisiinanunduarliegaelivsdures ICSID Convention vilsinnsdsdy
mm"w%wmﬁaw"uﬁurrmLsdmamﬁ’uﬂ°16‘§ﬁumﬂWaié’ﬂﬁwmﬂmmmimawWfﬁsué

SEMINNUTENA TIzIANwTIvazdenluige 2.2.2 dalu

() nMasliunslagantueygilanainisdunsalduniseyglanainis

LUULANIZAD

nsadunisetglagainissendtelsemaiinenisasmuluuiensa
o1aldlddiiiunislag ICSID wienasniuniseygilanainislasaniiueyglanainisau
L% U Singapore International Arbitration Centre (SIAC) # 39 China International
Economic and Trade Arbitration Commission (CIETAC) 1usiu luunansdigiinimenannas
szfudofinmlngnisoygyilanainisuuuianizia (Ad hoc arbitration) Fagfinmanaq
sadusiilun1sies lnuniseyylanainisananazlinnegaeladeduves
ICSID Convention 33#04iin150sAURE1AR1L New York Convention faitueidunn

lunseyglenainsmanaisgseninasene™ Jasladnueasidenluideonsly

%2 \finil Administrative and Financial Rules (Additional Facility) wensinawinn wilud a.a. 2003 Tedsdudsnarilagnsu
14lu Administrative and Financial Regulations

331CSID, "Services," [Online] Accessed: 21 August 2021. Available from:
https://icsid.worldbank.org/services/arbitration

34 |CSID, "Special Features and Benefits of Icsid Membership," [Online] Accessed: 19 August 2021. Available from:
https://icsid.worldbank.org/sites/default/files/publications/ICSID_Benefits_English.23.2020.pdf
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WungvunesenIneysena (Public International law) fi9d1n13583utafinan
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i
su1A15lan (World Bank) @sflutiifiusznisnils Ae nisdauaiunisasu 3alddasi
oudynindenisseiutefininnienisamuseninsiguazauivesigdu a.a. 1965
(Convention on the Settlement of Investment Disputes between States and National
of Other States: ICSID Convention or Washington Convention) FaUalvasunandleud
18 flunAy a.A. 1965 & n39703iu wazilnateduldideudl 14 narau a.a. 1966%

lneludagiuivszwmeasuinlusydgaiadull 164 Uszine wazlalidne1dundn

'
% =

155 Usgine %QU?%LWﬂlWSIﬁﬂQU’]MIU ICSID Convention Lﬁ@’]u‘ﬂ 6 5UAN A.F. 1985

[ [ 1

widladfinsldnendu Fadiladunfuasniiumuiusnsdueseudyanananusedidln®

3

wanaIni World Bank gelaiinsinntanidusyglnnainislag ICSID
Convention 13871 AUGsEIVTERNINNIINITaMUITENINUTEINA (Intemnational Center for
the Settlement of Investment Dispute: ICSID) Tud a.@. 1965 wioUSuUgiussenie
nsasu viinamuineuiediu waslimslvadsuvealuyuainussinaimuinailug
UssinAmaminiuvsoneeimuuindy it lviifaanuaunaseninamalsslovivessy
ATUNITaMULarinamuf19YR Bnnidiivanlymanuianseanienisdes® nanine
Ao & = [y [ 1 o 2/ Y a = & 3 aa < a
msnsgtiunAveseydyanfnanaziliaansalduinig ICSID Falussdnsiiiaududasy
eI lNINAITAMUTENINTTASUNTAMULALTNAM UMY TAgNTEuIuNIg
auglanain1sniels ICSID Wuszuunsseivdefinmianysalludaes (Self-contained
dispute resolution system) duagyiluinszuiun1sougIlanaInshinnagaielingang
AU LANAINITVRIUTEMANINNITOUINNAINTT (lex lodi arbitri) wazeanieluvesUseme
] ) = o & Ao X Y .
7119 9 THTNUNINULINTEUIUN VT ONTIAAR VATV TIVINTUAELH ICSID Convention

suwdnsalginmlduianuadviatazaodn1509AUNUAITUIARINE1Y $501AV09

3 nan windadves, "msduaiuliinuisinidueyglanainislulssmealne’ [eeulat] Whiaile 20 fquieu 2562.
wnafiu: http://web.krisdika.go.th/pdfPage.jsp?type=act&actCode=13755

36.1CSID, "List of Contracting States and Other Signatories of the Convention," [Online] Accessed: 30 June 2021.
Available from: https://icsid.worldbank.org/sites/default/files/documents/ICSID3-June%202021.pdf

T anild dmlsed, fesuienguinedifieiinisseiudeiinnnisgsialaeniseygilanainis, Muiasan 3 (ngamme:

driinfuiamnIne dusssuenans, NUAUS 2554), win 228-229.
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pe11l3fn1 ICSID Convention finszuIunIATIvapUmTvIATURY LRew
fldnsnrnaeudiivialnemanielu uidunsnsadeuivramuung 52 nanfe
gfnvannsavelvifinooudi1ald (@annulment of the award) aumaiirvual? 1du
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*®|csIp, "Special Features and Benefits of Icsid Membership," [Online] Accessed: 19 August 2021. Available from:
https://icsid.worldbank.org/sites/default/files/publications/ICSID_Benefits English.23.2020.pdf

% Article 54

(1) Each Contracting State shall recognize an award rendered pursuant to this Convention as binding and enforce
the pecuniary obligations imposed by that award within its territories as if it were a final judgment of a court in
that State. A Contracting State with a federal constitution may enforce such an award in or through its federal
courts and may provide that such courts shall treat the award as if it were a final judgment of the courts of a
constituent state.

(2) A party seeking recognition or enforcement in the territories of a Contracting State shall furnish to a
competent court or other authority which such State shall have designated for this purpose a copy of the award
certified by the Secretary-General. Each Contracting State shall notify the Secretary-General of the designation of
the competent court or other authority for this purpose and of any subsequent change in such designation.

(3) Execution of the award shall be governed by the laws concerning the execution of judgments in force in the
State in whose territories such execution is sought.

0 1aild dmlsed, Mesuenguinedifieiinisseiudeinnnisgsialaeniseyglanainis, AT 3 (ngemme:

driinfuiaminIne dusssuenans, NUAMuS 2554), wi 298-300.
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Tnogdioruralunisifinaeu As AMENTINAI599A519 (ad hoc Committee) 3981
AugnsIINTIRnAuinnoustnasdnalilianusadifunuddunld wianusaaue
Fofinmdenmzoyglanainisfidadeiulnlld® egelsfia winnanisfinnsanysngs
lifinnsifinaeudidin ddvratufazarunsndsduldlunnignifues ICSID Convention

Tneraneluldausansivasularainardlignasu

222 msaﬁé@ﬂmmmsmawwzﬁ%éswdwﬂimm (International Commercial

Arbitration)

¥ 1

N150UIAAAINIITNINIATINIon13A158niUsemeduniseygylanainis
fRetestudefimmmemdvduiomsiiisidnunrssninsema lnoginmdadueny
wandszmaiisnaiu dnsidadeduiadefinalulssmavosdinndsladiondode
Uszimedianu Tasoraldnguunevesssmalatsdusunisfiansanduiatefinmild vie

Sa 1a =

=3 1 = o = a I3 4
grfunsdfdinindauiandsematagidulasinisiarsurludssmealanle

Wiy lanaIn1siiarsansvInteinvlagling vinesaUsema®

el N15euIlIRaINIITNINIAIYgsEnINUsEIAsAnlaeAuainglaved Ny
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1 “Article 52
(1) Either party may request annulment of the award by an application in writing addressed to the Secretary-
General on one or more of the following grounds:

(a) that the Tribunal was not properly constituted;

(b) that the Tribunal has manifestly exceeded its powers;

() that there was corruption on the part of a member of the Tribunal;

(d) that there has been a serious departure from a fundamental rule of procedure; or

(e) that the award has failed to state the reasons on which it is based.

(3) On receipt of the request the Chairman shall forthwith appoint from the Panel of Arbitrators an ad hoc
Committee of three persons...The Committee shall have the authority to annul the award or any part thereof on

any of the grounds set forth in paragraph (1).

(6) If the award is annulled the dispute shall, at the request of either party, be submitted to a new Tribunal
constituted in accordance with Section 2 of this Chapter.”

2 aild dmlsed, Mesuenguinedifieiinisseiudeinnnisgsialaeniseygilanainis, Muiasan 3 (ngemm:

driinfuiavnIne dusssuenans, NuAus 2554), wi 47.
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lagnininistanseunderandndu Jedsduludiuiidansendsiunguunsaunyilnnainig
sglianunsaderuld wazeravinlininaiuaitn vieeraluwmslidduingniinaeunse
ldaunsadedule uenanililioaygilanain1slanansaviaA1dvianas aanigly
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n313aeu” Fansdedunuaiduintuniseuglanain1smisnfivdseninelsemaaveg
meldoudyayrirmenisgeniuiviouaznslddsrumivinveteysylanainisiisseine

A.A. 1958 %38 New York Convention @43ginAnusisasideniuiivesaly
2.2.2.1 msanidumseyglagainisniamdvdseninusame

N15AIUNTaUYIAREINITN NN DY TENTNUTENATY gRinIneIden
Ailun1slagaugIlnAaINITUUULANIEAY (Ad hoc Arbitration) #49gA@eaLiuN1562e
auLed nieenaanaslidnisandunislasanriusygilanainisile lnefisneaziden
Aastaluil

(n) MssiiunslageuylagaINIskuuamzia (Ad hoc Arbitration)

nseugIlagaInIsuuuAiiunisiemsenigiatudunisaniunis
sefudeinanigininanadniun1saienules lngRauy1lnnaIn1snse
ANEAUNIARNAINITHALAMUATIEAZIBEAYDITNNTANAN 9 agliauglanan iy
& Y a 9 Y a 9 45 = &
Fumdefininlagldlduinisvesantueuglagainisle® sniseugilanainisluguuuull
= L3 a1 A 1a [ ¥ o 174 LY ! [ o 1%
fusglovinatedsens eadiiu nrsiannmdugivuatededusiuduie syl
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farnunszdunasligeundudaumiousdatetsduvesaniuasynylngainis

“ sTyde grssumnily, MeSuiensesvdyaRougilagainng we. 2545 (nganwe: drdnfiaidfsssy, 2558), nih 30.
“ \Spafenny, 28-29.

“ 1anild dmlsed, fesuenguinedifieiinisseiudeinnnisgsialaeniseygilanainis, AT 3 (ngemme:

driinfniamvnIne dusssuenans, NuAus 2554), wi 40.
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TnennasnuLesealdtatafuniu UNCITRAL Arbitration Rules Alg slasneazideanaluil

1) TovarulaennadnuLe
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Y Y

Y ad a 1

Tovsruanylnna1n1s lngfinunseazildenvesdsnansansie q welieugyilanainis
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AoUfUR Gedetaduayglanainistudianudrdydonszuiuniseygilanainis
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Aannidn Faldtinsdaidetsfunsoyanlngainisdaiondn UNCITRAL Arbitration Rules
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Tudesald
2) dataAumIu UNCITRAL Arbitration Rules

AENTTUITNITNYVUNEAITAITENINU TN ALUIENUTEY191H (United
Nations Commission on International Trade Law) %30 UNCITRAL 1 ueosfnsuilevns
anlsznvflaadvrlnguisanyszv1v@ (United Nations General Assembly) Tasangl

v v = v a

ARITULLDTUN @ SUINAL bEo (A.A. axob) INYINTINIUNITALTIUNNTIAVINLAE WAL

% s¥ydey sy, AafuiensgnyUnaRounlagainis we. 2545 (ngunwa: drlinfiuiifAsssy, 2558), v 23.

7 \Saqfeniy, 21.

8 \Spafeay, 21-22.
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UNCITRAL Fsdeinduesdnsszninsuszmaifunumddylunisiniuagiauing e

Tmduenain®
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(UNCITRAL Arbitration Rules 1976)° fsfmuasigazideavenginasinng g fsndudmiu
nseyglagainisuasnisutledmiviedadesiionainiulundasdunouves
nseugylenains® sudunisaduayunisldisnissziudefinmmenisdseninassme
Tnonseyglanansuuusifiunisewielanzia snliginmiuszasdazssiudeinm
Tngniseugilanainistugduuvudanan wilidesnisiiassausiuadaiansatl UNCITRAL

Arbitration Rules 1114la*” sludafininmenidivduasdaininninisamu

(v) Myafiunisiaeanitueylenain1siddsy (nstitutional

arbitration)

'
aa 1a

nsdifigAinnlddesnislinissarugsnisuazauaffenadennisseiu
Tofinnlaeniseygilanainisuuuan iy nanife anivanasdendaitueuyilanainis
wislawisnilslasfvualudyaneyylanainis Lﬁ@lﬁamﬁ’uﬁmén%’Umiwxwuﬁqimi
nazsusuARuLuginm ddudleguiiantuoyanlanainisdnaunn Taganidusia « i
fetsfudmivanduiioldlunsdiunsoygyilegainig iWedfinniauedefinnse
an1tusuglagainsidivualy anrdussnanfagduiunsmudedfuresaniuseluds

n1saiuniseygylanainisiasanitulasuanutened1aninewing insizuanainaedl

“ neuy Wik, "Uncitral Aunisadiengunasinismseninassmalnduennm,” nguinn Tulde I 13 atiuit 140
(UG 2560): 5.
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%% SIAC, "About Us," [Online] Accessed: 20 August 2021. Available from: https://siac.org.sg/about-us/about-us

% School of International Arbitration (Queen Mary University of London), "2021 International Arbitration Survey:

Adapting Arbitration to a Changing World," pp. 9-10.
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5T SIAC, "Frequently Asked Questions (Fags)," [Online] Accessed: 20 August 2021. Available from:
https://siac.org.sg/faqs/siac-general-fags#fagq01l

%8 SIAC, "About Us," [Online] Accessed: 20 August 2021. Available from: https://siac.org.sg/about-us/about-us
%9 CIETAC, "Introduction,” [Online] Accessed: 22 August 2021. Available from:
http://www.cietac.org/index.php?m=Page&a=index&id=34&\=en

€ School of International Arbitration (Queen Mary University of London), "2021 International Arbitration Survey:

Adapting Arbitration to a Changing World," pp. 9-10.
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1 CIETAC, "Introduction," [Online] Accessed: 22 August 2021. Available from:

http://www.cietac.org/index.php?m=Page&a=index&id=34&\=en

62 Michael Mcllwrath and John Savage, International Arbitration and Mediation a Practical Guide (The Netherlands:
Kluwer Law International, 2010), p. 346.

¢ "Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958) (the "New York
Convention")," [Online] Accessed: 1 September 2020. Available from:
https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards

% UNCITRAL, "Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958)
(the "New York Convention")," [Online] Accessed: 3 June 2021. Available from:

https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards/status2
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% sTde grsvumnily, MeSuiensesvdyaRougilagaing we. 2545 (nganne: drednfiaidfsssy, 2558), nih 32.
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7 Foufeniu

¢ Margaret L. Moses, The Principles and Practice of International Commercial Arbitration, 3 ed. (Cambridge:

Cambridge University Press, 2017), p. 227.

5 1aild dmlsad, fesuienguinedifieiinisseiudeinnnisgsialasniseygilanainis, AT 3 (ngemme:

driinfuiavnIne dusssuenans, nuAus 2554), wi 185.
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9 Mcllwrath, M. and J. Savage, International Arbitration and Mediation a Practical Guide (The Netherlands: Kluwer

Law International, 2010), p. 347.
™ bid.

2 Moses, M. L., The Principles and Practice of International Commercial Arbitration, 3 ed. (Cambridge: Cambridge

University Press, 2017), p. 228.
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Usgnsusn dyqreugilagainisidanysel auung 5 (1) (@)™ wis New

v .

1o 1
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Ay neglureuwaiuaunsadedula

7 {83910 New York Convention llddyafiindimauiinsiinasulatng delu mmiieaeiaiinaswiaduluay

nvnevessEmATIAIYIa Fanguineeyglanainisudazysemeaenamnuamganaliwandeiy

™ s¥udy iy, AafuiensgnyUnaRounlagainis we. 2545 (nganwa: drlinfuiiAsssy, 2558), i 35.

> Article V

1. Recognition and enforcement of the award may be refused, at the request of the party against whom it is
invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought,
proof that:

(a) The parties to the agreement referred to in article Il were, under the law applicable to them, under some
incapacity, or the said agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made; or

76 Article V (1) (b) The party against whom the award is invoked was not given proper notice of the appointment

of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or
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AUNIN51 5 (2) (@)% wita New York Convention

Us¢n159a99 ANTVINTITANUAINUFIUSBUSD8MI0FAasITUIURAVDIUTEU VU

AN 5 (2) (b)®! wia New York Convention
2.3 wanUseAuANgRsITY

nanUseAuaNeAsITuNd1AyluNTaUYIARaIN13IENINUTENATIAIEN1 T
Farsfnw laun Usenisusn Aauaudfivetseygylanainissulseneusmendnainulunans
(Impartiality) wagndnaiuludaszvetonylnnainis (Independence) ioidunils
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" Article V (1) () The award deals with a difference not contemplated by or not falling within the terms of the
submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration,
provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted,
that part of the award which contains decisions on matters submitted to arbitration may be recognized and
enforced; or

78 Article V (1) (d) The composition of the arbitral authority or the arbitral procedure was not in accordance with
the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country
where the arbitration took place; or

™ Article V (1) (e) The award has not yet become binding on the parties, or has been set aside or suspended by a
competent authority of the country in which, or under the law of which, that award was made.

8 Article V

2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the
country where recognition and enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by arbitration under the law of that country; or
8 Article V (2) (b) The recognition or enforcement of the award would be contrary to the public policy of that

country.
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8 Julian D M Lew, Loukas A. Mistelis, and Stefan M Kroll, Comparative International Commercial Arbitration (The

Netherlands: Kluwer Law International, 2003), pp. 95, 256.
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137.
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8 Julian D M Lew, Loukas A. Mistelis, and Stefan M Kroll, Comparative International Commercial Arbitration (The

Netherlands: Kluwer Law International, 2003), pp. 258-261.

& lygdand yuwin, auglagains nguduasUiua (ngamwe: 2552), ni 74.
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8 Soqiieniiy, 161,
8 Julian D.M. Lew, Loukas A. Mistelis and Stefan M. Kroll. Comparative International Commercial Arbitration. p.261
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92 Alan Redfern et al., Law and Practice on International Commercial Arbitration, 4th ed. (London: Sweet &
Maxwell, 2004), p. 201.

%% 3, Elements of Bias

3.1 The criteria for assessing questions relating to bias are impartiality and independence. Partiality arises when an
arbitrator favours one of the parties, or where he is prejudiced in relation to the subject-matter of the dispute.
Dependence arises from relationships between an arbitrator and one of the parties, or with someone closely
connected with one of the parties.

% “Every arbitrator shall be impartial and independent of the parties at the time of accepting an appointment to
serve and shall remain so until the final award has been rendered or the proceedings have otherwise finally

terminated.”
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% Fw gauud, "lenanFivimsdinyana 3es mdunauazaanudasslunisinsaniivnnwiadnglivénifsa:
leoulatl] Whdaile 21 enaw 2564, unasdian:
https://institute.constitutionalcourt.or.th/occ_web/ewt_dl_link.php?nid=1156

% yanale q limsazduiiaduafivesnues” [eeularl] hdadle 21 sy 2564, unasdian:
http://web.krisdika.go.th/data/serve/tha/acknowledge/acknowledge 2/proverb-5.htm

°T William Park, "Arbitrator Bias," Transnational Dispute Management (TDM) (January 2015): 6-7.
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Teensawmuunnglunsussyy adsil a6 %ﬂﬂmzﬂiim‘ﬁmiﬂgwmsmiﬁﬁwdwﬂizma
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auy1lANaIN15989 UNCITRAL aUud a.A. 2013 (UNCITRAL Arbitration Rules 2013) 163

%8 Rogers, Catherine A. “Transparency in International Commercial Arbitration”. 54 U. Kan. L. Rev. 1301 (2006).
% Buys, Cindy G. “The tensions between Confidentiality and Transparency in International Arbitration”. 14 AM.
REV. INT’L AR3 (2003).

100 pelaney, Joachim, and Daniel Barstow Magraw. "Procedural Transparency." In The Oxford Handbook of
International Investment Law. : Oxford University Press, p. 756.

101 «

Arbitration Under International Investment Agreements - A Guide to the Key Issues”, 2nd Edition edited by

Yannaca-Small, Katia (19th July 2018), p.218.
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102 United Nations, "Status: United Nations Convention on Transparency in Treaty-Based Investor-State Arbitration
(New York, 2014)," in Texts and Status.

103 UNCITRAL. “Report of Working Group Il (Investor-State Dispute Settlement Reform) on the work of its thirty-
fifth session (New York, 23-27 April 2018)” [Online]. Available from:
http://www.uncitral.org/pdf/english/commissionsessions/51st-session/a-cn9-935_-

_clean_submitted ADVANCE_COPY.PDF [12 November 2018

104 Anthea Roberts and Zeineb Bouraoui, "Uncitral and Isds Reforms: Concerns About Costs, Transparency, Third
Party Funding and Counterclaims," [Online] Accessed: 15 June 2020. Available from:
https://www.ejiltalk.org/uncitral-and-isds-reforms-concerns-about-costs-transparency-third-party-funding-and-

counterclaims/
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195 The Right Honourable Lord Justice Jackson, "Preliminary Report Volume One," in Review of Civil Litigation Costs

(United Kingdom: Ministry of Justice, May 2009), p. 160.

106 Jarrett Lewis, "Third-Party Litigation Funding: A Boon or Bane to the Progress of Civil Justice?," THE
GEORGETOWN JOURNAL OF | EGAL ETHICS 33(2020).

107 Ashurst, "Third Party Funding in International Arbitration," [Online] Accessed: 19 May 2020. Available from:
https://www.ashurst.com/en/news-and-insights/legal-updates/quickguide---third-party-funding-in-international-
arbitration/

108 Hussein Haeri, Claudia Bard Huelmo, and Giacomo Gasparotti, "Third-Party Funding in International Arbitration,”"
[Online] Accessed: 15 June 2021. Available from: https://globalarbitrationreview.com/guide/the-guide-ma-
arbitration/3rd-edition/article/third-party-funding-in-international-arbitration

199 jonas von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure (Kluwer Law

International, 2016), pp. 2-3, 51.
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110 Alex Kleanthous, "Litigation Funding," [Online] Accessed: 20 June 2020. Available from:
https://www.gannons.co.uk/commercial-litigation/litigation-funding/

1 |rve J. Goldman, "Litigation Funding for Bankruptcy Litigation Gets a Boost from Recent Appellate Decisions,"
[Online] Accessed: 15 June 2021. Available from: https://www.pullcom.com/newsroom-publications-litigation-
funding-for-bankruptcy-litigation

112 Report of the Icca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.

3 |bid. The term “third-party funding” refers to an agreement by an entity that is not a party to the dispute to
provide a party, an affiliate of that party or a law firm representing that party, a) funds or other material support
in order to finance part or all of the cost of the proceedings, either individually or as part of a specific range of
cases, and b) such support or financing is either provided in exchange for remuneration or reimbursement that is
wholly or partially dependent on the outcome of the dispute, or provided through a grant or in return for a

premium payment.
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119 China International Economic and Trade Arbitration Commission, "International Investment Arbitration Rules
(for Trial Implementation),"(2017). “Article 27 Third Party Funding

1. In these Rules, a “third party funding” means the situation where a natural person or an entity, who is not a
party to the dispute, provides funds to a party to the arbitration to cover all or part of that party’s costs for the
arbitral proceedings, through an agreement with the party accepting the funding....”

115 ARTICLE 8.1 Definitions

third party funding means any funding provided by a natural or legal person who is not a disputing party but who
enters into an agreement with a disputing party in order to finance part or all of the cost of the proceedings

either through a donation or grant, or in return for remuneration dependent on the outcome of the dispute.
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190 Rsm Production Corporation and Others V. Grenada, ICSID Case No. ARB/10/6 Case No. ARB/10/6, Tribunal's
Decision on Respondent's Application for Security for Costs, 14 October 2010.

141 Viictoria Shannon Sahani, "Revealing Not-for-Profit Third-Party Funders in Investment Arbitration," [Online]
Accessed: 20 July 2019. Available from: https://oxia.ouplaw.com/page/565

192 Michael Napier et al., "“Improved Access to Justice - Funding Options & Proportionate Costs”: Report &

Recommendations,"(Civil Justice Council, August 2005 ), p. 47.
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[Online] Accessed: 15 July 2019. Available from: https://www.southcentre.int/question/uruguays-victory-over-
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Bullet," [Online] Accessed: 15 June 2021. Available from: http://blogs2.law.columbia.edu/aria/arbitration-finance-
in-the-aftermath-of-a-pandemic-third-party-funding-as-the-magic-bullet/
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195 Report of the Icca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.p. 38.
196 |bid.pp. 38-39.
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Bullet," [Online] Accessed: 15 June 2021. Available from: http://blogs2.law.columbia.edu/aria/arbitration-finance-
in-the-aftermath-of-a-pandemic-third-party-funding-as-the-magic-bullet/
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130 jonas von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure (Kluwer Law

International, 2016), pp. 13-14.



51

nsdlimiloausnesdviniuazvazileglunszuiunisseiudeinimlagniseygylnnainis

sEriUssinadIniensau laweinlasudeiauenisatuayuRunuainyanaiaiy

151

PNVaeIIe’ GnsindeyanafiauatuayuRuueIvineunsisusuvseaglusening

NszUILRTIOYYIleRaINs wisluunnsdionafisdedielndduaanszuiuiansannaii

102 el Asiifmesunisatvayuiuyuaisuiin Ae nisfnrediauaulalidudaivayu

Y 9 Y

a Yo « & a Y a o v & o g v
Ruyuliswiunatese wWaidunmsiialenialuniseslauyuatduayuy wazdadunisvil

AnnskUatuseninanagliduyu iWelvguesunisaduanutunuladennasinau

¥
=< 1

Inanisvesunisatduayuiuyulddiiatuiuegiunatedadeseiu wu afiluedidls
d‘ ¥ o a 1 1 ¥ A di/ ¥ d‘ 3 =
Reulvvesgatuanuunuusiazuis lassaiimsolenidennaiiussasd wagsiuds

nsiaue (Case presentation) Atlkasieiduiu'>

doldtinsndeudyanatiamdalivayuiuyuliauauls ddudelusiaes
rheprsiinsasunaludygyinisldiaimedaa (non-disclosure agreement: NDA) iosnw
AuduTesteya Lonans wazdsdulafifuesumsatuayuiunuvienemnudseuliun
yanananugariuayuiuylumsvesumsatuayuiuusiang 12 mﬂﬁ?u%ﬁmsﬁmuasﬁau”a
#1949 1RefUAR (Case presentation) IaBfuesunnsatuayuiuu NUIBAIY V3
Tusnines dieliutnyanafiaufaivayuiunuitmgledsasamulunsdil Tnoly

[

eiinnsdaduiin (memorandum) FseSuneUseifiafinm doiiaaseluad Joyanungnung

Y
UszTAvasnnienunganulagiidetviglunsaninisussnaviiodenyananainailiua uas
szuzaaraussaanaIanisally mndsienuangilisavigns earnudiuningnung
A Yy & a v ow = v vy = A A
Magrdesfazinisuuuluduiuiinteduaiy Fsdunssuiunisiasiinisiasauaganas
159970 MNUAYINTATUAURUNY (funding terms) wSavannuaia1RUasuwUadla
(indicative terms) #9332 YsNeINUINUIVIUTNITATUAYWIRUNY T¥82Ia1NIThU9TY

154

Runu™ uazn13dngfuailding (outlay) wieusigamauununINyusan lagnily
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Stockhead (19 February 2019).

152 jonas von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure (Kluwer Law

International, 2016).p.14.

153 Report of the Icca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.pp. 30-31.

"™ Maria Beatriz Burghetto, "Risk Assessment and Third-Party Funding in Investment Arbitration," in Private Actors in
International Investment Law, ed. Katia Fach Gomez, European Yearbook of International Economic Law (Cham:

Springer, 2021).p.88.
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International, 2016).pp. 30-31.

s Report of the Icca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.p.31.

7 Victoria Sahani, Mick Smith, and Christiane Deniger, "Third-Party Financing in Investment Arbitration," in

Contemporary and Emerging Issues on the Law of Damages and Valuation in International Investment Arbitration

ed. Christina L. Beharry, Nijhoff International Investment Law Series (Brill | Nijhoff, 2018).pp. 33-34.
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" Jonas von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure (Kluwer Law

International, 2016).pp. 14-19.
159 Report of the Icca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.p. 31.

160 | isa Bench Nieuwveld and Victoria Shannon Sahani, Third-Party Funding in International Arbitration, 2nd ed.

(Kluwer Law International, 2017).pp. 34-35.
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161 Victoria Sahani, Mick Smith, and Christiane Deniger, "Third-Party Financing in Investment Arbitration," in

Contemporary and Emerging Issues on the Law of Damages and Valuation in International Investment Arbitration

ed. Christina L. Beharry, Nijhoff International Investment Law Series (Brill | Nijhoff, 2018).p. 34.
162 pid.
163 Maria Beatriz Burghetto, "Risk Assessment and Third-Party Funding in Investment Arbitration," in Private Actors

in International Investment Law, ed. Katia Fach Gémez, European Yearbook of International Economic Law (Cham:

Springer, 2021).p.89.
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188 bid., 44.



64

AMENFIN1TRNTUINANIINTIvdeUAIzRdslUSvresunisatuayuiiunu wazidig
nszurumsIavidennasmsatuayuiunu (Funding Agreement) siolt Fandsannrmun
MuazBuaniig q vesnsatuayuiuuuaziinisawnlutennasFouiosudn yanatiany
faduayuiunuasynisinniuaf (Case Monitoring) lUaudugnnszuiunis
ougylanainis lasanunsaagunszurunislunsiunisaduayufunuainyanaiasls

MUNUTINGLlUN A UE1aE

DM 2 9mMaMunseuIumslunIsTumsaluaYUS U UIINYARATIAIN

A5AARBUARANENRELUAULIRUNY (Approach)
N17ULEUBLASLRTR (Case

dgyamslidawmedaya (NDA)

h 4

presentation & Negotiation)
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A.A. 2021 (World Investment Report 2021) Wu131 97uUTafinImaIunalnn1ssziu
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HUUNEY 1,104 Yodnm A53ATUNITAY WU 124 Useina wazn133Iungy
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UNCTAD 2 Ju? 1 4ns1A8 N.A. 2563 NNUINLVaNNINTIUIUNGEY 1,023 FoNNIN hag

18 World Investment Report 2021, UNCTAD, Report No. UNCTAD/WIR/2021.
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[

Law) S3azanagnelavidninaeipieaiuiuienyukaranagnigladayyioynlagains nsy
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¥ 1 L = L

anasdugeutsinlaeaingla fetu SgesennanaiuAuiudusnalila (waiver of
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Faowmnd dofiarsuuiouifisusevineniseygilagainissenineUszme
faaosUszanuda o1aagulidn Farruuandrsduluvssifuiosdfinan lag
Tun150uy lnAa1N19581I19UTENATIINIENITAINY Vo WINAATENINeNYY
Fudutinasmuinandtuis leessildnssilugiugiensu winseyglagainismandad
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v a =~ Y A 14 Y @ a v [y 9/ a ' 193
dndnistudesundedaduund aanenunsieudslunflng

1% UNCTAD. “ISDS Navigator Update: 900+ Known Investment Treaty Cases” [Online]. Available from:
https://investmentpolicyhub.unctad.org/News/Database/Home/1595 [2 March 2019]

1 World Investment Report 2021, UNCTAD, Report No. UNCTAD/WIR/2021.

192 Veijo Heiskanen, "State as a Private: The Participation of States in International Commercial Arbitration,"

Transnational Dispute Management 7, 1 (April 2010).

%3 Angelynn Meya, "Chapter 10.Third-Party Funding in International Investment Arbitration the Elephant in the

Room," in Third-Party Funding in International Arbitration (ICC Dossier), ed. Bernardo M. Cremades Sanz-Pastor and

Antonias Dimolitsa(Kluwer Law International,

International Chamber of Commerce (ICC),, 2013), pp. 123-124.
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4.1.2 Ustinwusnsal (Source of Obligations)

aUANAINITILNINTUIANUTURATENINUTEINATDITETUNNTAYU (Host State)
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¥ aa
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Investment Treaties: BITs) LagA11UANAINITAET (Free Trade Agreements: FTAs)™*
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#l¥n1siasandnsuagminnvesginmnlaudyg15eninaiuiie g 1uagIfugun1g

AUYIANAINITN NN AT TENI U TENA

~ W ° | ' ' Y]
FeingUszasAlun1sn1sinanunnasendnesemeaiinieni1samu (I1As) seninesy
ﬁ%’umiawu (Host State) wazsgianvesdnyy1Avestinasu (Home State) Fuduauanag
YnaUssasdifioduasunay ANATBINITAINUTENI1U LN A L‘wamumsmm

9

IMUﬂﬂQVJUWN%’]@L%WNW@QVJUIU?;%;?J@QGM Lu€]ﬁ%’mﬂ’]iﬁﬂ‘1@u33%’l%‘iﬂi%LVIﬁLU‘LJﬂ"IiﬁQL?{ﬁJ

Sn

Twswgianelusgnlasunmsamuianudulaiinisinaioutunsanieussmaduiing
=t a a v a 1% = = e @
FIN1INERFUAILAZUTNIT N13979u599u suluBamalulaging Fedreiauiusema

anmanils ety SgRUsrasAarsumsamuleslinisatuayunisamunaglinanyseiu

uAtnamusAiiiudldamulunisumanlonalunsairenslduagnariils sads

fosmsanasilaannigluFesnulasadevesdinuasnindauvesinamusag'®

lusrgaunisasulan a.a. 2021 (World Investment Report 2021) ¥89 UNCTAD
UsngPeyain dANUANassenialsemadnnien1samu (IIAs) SruUaAUT 3,360 aUU
?fuﬁummmnaqLﬁamiﬁaLa‘%mLasﬁmimmiawu (BITs) 9117 2,943 aUU LagUon1mun
m"LiJa’]mUﬂﬂiawuiuauﬁamm (Treaties with Investment Provisions: TIPs) 97U 417
avu'?® IwumwmmmﬂaqLwamsauasmLLazﬂumaamsamu (BITs) Faduauidyasedu
ninA Dimquszasdlitoduaseanisasmu Jainilansedrfysadunisduasesnisasyu
(Protection) wagn1satuayun1Tasyu (Promotion) d3UAIUANAINTITANES (FTAS) Aedl

YauLInniendn uenanlullemdrunisauasesnisasulutaunnisamu (Investment

194 vas Banifatemi, "Remarks by Yas Banifatemi," American Society of International Law 103(2009): 323-326.

1% ASURTIINIATENINUTENA, "AIUANAIINIARIUNITAMU (BITS) Freduaiunisamuainsiniasmiala”
reeulat] Whdadle 20 July 2019. undsiian: https:/api.din.go.th/files/v3/5cff75531ac9ee073b7bdbdc/download
19 World Investment Report 2021, UNCTAD, Report No. UNCTAD/WIR/2021.
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Chapter) wi fefiillennAgiiunisiliawe (Liberalization) Fafifle nsanvsefidnguassa
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4.1.2.1 Yaulym¥eia113nnad (Scope)

YOULIAYRIAIUANAIIzUIINedludaunitnignisdeduld (Scope of
Application) Tudgiuflagiludrudrdnaldlunisiruanseunistsruldidenluanunnas
Toadun1smnuareulwanIsd A LAZ ANATOINITAMY LaZiINUATENITNAUNTEINIT

198 ' J FLSJ £ 4 [
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719054 (Foreign Direct Investment: FDI) Mg1u1luUseinawai (Post - establishment)
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Uszwmania Wusu

uanINHveuLInTeIrIEANasSUTINg A MR (Definitions) Fae
feuitddny lun dermdin “n13asmu” (nvestment) wazA1in “Ynaayu” (Investor)
iieldunisimundnwazvieUssinnyesnsamuuaziamuiisgiulouslnauduases
Fsnsasuenarivuaiowld 2 dnvay nanfe Anvazusn MITEUANYMEIBINNTAIYY
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AIUAINANAINTIUINNIN Falinnsendiegrelilumilleny ¥see1vseyTeniswuLln
(Closed list) ndmfe ningaunfodndunisamumueunnasazaseunquifiessensi
squﬂm"wﬁmmvﬁﬁu Faluilagudisunisseysenisuuude osannaiunsafivua
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e 1sningaunfuaseslataaunia wazldiludeunnirwiuliaueindanisiivun

YDULYAVDIAUANAIDY1TIWATHUULUA

¥7 yfunt wiatly uag Auadld uimsassd, miusnasiioduaSuuasAunsainsanuvadlve (Bits): Wussuasten

weune Gunay 2553), w 6.

8 neia duBna, “anuanadsenieysemaieIfunsamu | aAnuanasivsenalneyiiusemesing 97, 115a13

JReans, adui 2, U 15 @quiew, 2528), win 7-8.
9

12 y9funt wiatly uag Auadld uimsassd, miusnasiioduaSuuasAunsainanuvadlve (Bits): Wussuaste

wleune ey 2553), ¥ 15.
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duAd “dnaamu” dnagnungainusiudeiansdyanasssuni (Natural
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ﬂﬁaﬂnu&iwmammu (Treaty between the Kingdom of Thailand and the Federal

Republic of Germany concerning the Encouragement and Reciprocal Protection of

Investments)?®* Fapuuntaygiidana nldiin “nationals” Tunsdtinasuiaduyana
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4.1.2.2 Wisnsel (Obligations)
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20 |bid., 12-14.

21 “3 the term “investors” with regard to either Contracting Party refers to:

(a) natural person who

- in respect of the Kingdom of Thailand, are considered to be nationals within the meaning of its applicable laws; and

- in respect of the Federal Republic of Germany are German within the meaning of its Basic Law;
(b) legal entities, including companies, corporations, business associations and other organizations, with or without

legal personality, which are constituted or otherwise duly organized under the law of that Contracting Party and

have their seat in the territory of that Contracting Party”
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293 United Nations Centre on Transnational Corporations and International Chamber of Commerce, “Bilateral

Investment Treaties, 1959-1991.” United Nations, 1992. pp. 30-31.

24 y9du wiady was duatld uimsmssd, anuanauileduaiuuasdunseinisamuyeslng (Bits): Wussuaslnds
wlawiy @wey 2553), vt 24.

205 UNCTAD. “Fair and Equitable Treatment: A Sequel.” [Online]. Available from:
https://unctad.org/en/Docs/unctaddiaeia2011d5 en.pdf [1 March 2019]
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206 UNCTAD. “Bilateral Investment Treaties 1995-2006: Trends in Investment Rulemaking.” [Online]. Available from:
https://unctad.org/en/Docs/iteiia20065 en.pdf [1 March 2019]
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208 UNCTAD, “Investor-State Disputes: Prevention and Alternatives to Arbitration” [Online]. Available from:

https://unctad.org/en/docs/diaeia200911 en.pdf [3 March 2019]
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299 Christian Leathley, Andrew Cannon and lain Maxwell “A shake-up of the system of investment treaty
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thinking/a-shake-up-of-the-system-of-investment-treaty-arbitration-what-does-the-future-hold [27 February 2019]

210 39w wiatly way Aualld wiinsalssd, anuanasieduaiunasfunseinsasurading (Bits): Huszuaslods

Weue @unay 2553), w0 38-40.
2 pid.



74

Y U Y

Usgrrvuduiunin 39ilnsgeSunisasmuenasesiiuleuieaisnsae (public policy)

Tumsldunsnisluviensaieunladgmswduluieusylaviaisisay (public interest)

[
LYY v o

Aatiy definmseninalnamuansfvasSgisunisamuiaindanuiestesiulseau

o9

wlyugasnsne nIen1sAnAuAINaINNTavesssiunsidngruneatuauiayseloyl
ansnse Jedafinmmandindulsziuseulmiennneliiaussunmenisdesnisludy
A5unisaamu viseluszauseninesewmena ?? lnednvazdeinimluniseugyilanainis

FENINUTENATINIENITAM UITAIAINAITOUY AN AINITN NN TENINU TN AN

AN PR LONYUYTRRIANTTINA HdanSuarninfeguuiuguvesdygniassiedusey

Y q

1% ] o = A ) | | ) v ¢
Winnassiudu lnelgiusinieudu lnedrgladieviisagdrsUssloviansisue

Tunisldufuaniudgyalile deteninmdiulngazinertesdudeinimnianidyd

g

(commercial disputes) L1 ToAWINNIAITAT VBRNINANLFYYINITVUAS Lazdafinm

manzia tnedheladenisazdalsslosdasisaglunisliuiimnudygilule Fwanes

YK 1

2ENUININANUFUNUTTENINTTAUTNAW U IIR

<3

o & A & v Y Yo Vo v i &
NIU LW@L‘UUGU@EJﬂL'JusL‘VTi Eﬂi‘uﬂﬁamuamwﬂSUMMMﬁWN 9 IWEJ\LZLIL‘UU

o3

NsazdiaiusnINnUANLANAITENINYTEMATIINIENTamU (IAs) NTlenuAgITosiy
v o av e v v Y] 0o § YU a v a
n1sAuATBINITaIULaztinamumunlsfAnwluluiite 4.1.2 duasinlisgiinausuia
FedhulvgSldunsnisluieingussasndulinsineitesivadafinmvesussyvu (Public
Welfare) 19 n15a1515uavkazAl1ulasnsde (Public Health and Safety) dauinday
(Environment) #38Lafig A MYBITEUUNITEY (Finandial Stability) $501A3dAune e

Tunisunletdgmlaenimuauinsnisunites (Safeguard) wiadouniiu (Exceptions) T3lu

'
=

Auanasninaning nenuseanidudesniiulagyily (General Exceptions) Fsayain

& o (3 =

Tisgarursalduinsnisisndulunisundesavainuaziinvesuywd dnd uazi

(necessary to protect human, animal, or plant life of health) ekl 3nu1nsN1S

) a

[ 1 £ I a 1A a va . . . a o
aanafealuninsnisilidenyfud (non-discriminatory) wasidnwueNgasn (sood

9

212 UNCTAD, “Investor-State Disputes: Prevention and Alternatives to Arbitration” [Online]. Available from:
https://unctad.org/en/docs/diaeia200911_en.pdf [3 March 2019]

213 Shining Guo et al., "Fundamentals: An Overview on International Arbitration," [Online] Accessed: 15 June 2021.
Available from: https://www.kwm.com/en/cn/knowledge/insights/an-overview-on-international-arbitration-

20200617
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219 Newcombe, Andrew, “General Exceptions in International Investment Agreements” [Online]. Available from:
https://www.biicl.org/files/3866 andrew_newcombe.pdf [9 March 2019]

25 De Meester, Bart. “Liberalization of Trade in Banking Services: An International and European Perspective”,
Cambridge: Cambridge University Press, 2014.

216 Newcombe, Andrew, “General Exceptions in International Investment Agreements” [Online]. Available from:
https://www.biicl.org/files/3866 andrew_newcombe.pdf [9 March 2019]

217 Metalclad Corporation V. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, 30 August 2000.
218 |bid.paras 77-90.

29 |bid.para. 59.

220 |bid.paras 113-114.
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22 Kingsgate Consolidated Ltd V. The Kingdom of Thailand, UNCITRAL 2017.

26 Yggwln, “Asdine Hosoualn uwin 1.44 Yawilomwmes”, [oaulatll. unasiun: https://www.ejiltalk.org/uncitral-
and-isds-reforms-concerns-about-costs-transparency-third-party-funding-and-counterclaims/ [1 fu1au 2559]

227 Kingsgate Consolidated Limited, “Update on Legal Proceedings re Chatree Gold Mine, Thailand” [Online].
Available from: https://www.asx.com.au/asxpdf/20171110/pdf/43p3tbzmrgdhkd.pdf [17 February 2019]
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20 UNCTAD, "Investment Dispute Settlement Navigator: Kingsgate V. Thailand."
21 (1) “investment” means every kind of asset, owned or controlled, directly or indirectly, by an investor,

including but not limited to the following:

(v) business concessions and any other rights required to conduct economic activity and having economic value

conferred by law or under a contract, including concession to search for, cultivate, extract or exploit natural

resources;...”
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232 «“Neither Party shall nationalise, expropriate or subject to measures having effect equivalent to nationalisation

or expropriation...the investments of investors of the other Party unless the following conditions are complied

with:
(a) the expropriation is for a public purpose related to the internal needs of that Party and under due process of law;
(b) the expropriation is non-discriminatory; and

() the expropriation is accompanied by the payment of prompt, adequate and effective compensation...”
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Figure 5: Mean and median costs incurred by investors and respondent States by arbitration rules
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#1599 2 M5 NUaNANAEE tribunal costs™’

Mean tribunal costs Poal Median tribunal costs Pool
Pre-June 2017
ICSID US$0.92m 87 US$0.75m 87
UNCITRAL US$1.09m 60 US$0.80m 60
scc US$0.46m 18 US$0.24m 18
Others US$1.05m 2 US$1.05m 2
Combined (i.e. all rules) US$0.93m 167 US$0.71m 167
June 2017-May 2020
ICSID US$1.04m 53 US$0.76m 53
UNCITRAL US$1.00m 27 US$0.80m 27
SCC US$0.56m T US$0.54m T
Others Us$1.01m 9 US$0.77m 9
Combined (i.e. all rules) US$0.99m 9% US$0.75m 96
All-time data
ICSID US$0.96m 140 US$0.76m 140
UNCITRAL US$1.05m 87 US$0.78m 87
SCC US$0.50m 25 US$0.44m 25
Others US$1.02m 11 US$0.77m 11
Combined (i.e. all rules) US$0.95m 263 US$0.74m 263
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38 Philip Morris Asia Limited V. The Commonwealth of Australia, UNCITRAL, PCA Case No. 2012-12, Award on
Jurisdiction and Admissibility, 17 December 2015.para. 588.

29 Adam Gartrell and Health Correspondent, "Philip Morris Ordered to Pay Australia Millions in Costs for Plain
Packaging Case,"(2017).
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290 Manuel Perez-Rocha, "After Seven Years and Millions of Dollars, Decision Announced in Pac Rim Mining

Company Vs. El Salvador," in Coalition of Groups State “There Are No Winners," Investor-State Arbitration Subverts
Democracy(October 14, 2016).

281 pac Rim Cayman Llc V. Republic of El Salvador, ICSID Case No. ARB/09/12, Award, 14 October 2016.para. 12.1
%2 The Chartered Institute of Arbitrators, "Ciarb Costs of International Arbitration Survey 2011."

23 Jeswald W. Salacuse, "Is There a Better Way? Alternative Methods of Treaty-Based, Investor-State Dispute

Resolution," Fordham International Law Journal 31, 1 (2007): 142.

248 Matthew Hodgson, Yarik Kryvoi, and Daniel Hrcka, "2021 Empirical Study: Costs, Damages and Duration in
Investor-State Arbitration," (June 2021).
3 |cc Dispute Resolution 2019 Statistics, ICC, Report No.
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Figure 37: Average amounts of damages claimed and awarded
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June 2017-May 2020 Pool Before June 2017 Pool Combined Pool
US$1.2bn US$1.16bn
Mean Damages Claimed US$1.1bn 95 234 329
(excl. Yukos: US$719.3m) (excl. Yukos: US$817.3m)
Mean Damages US$486.1m US$437.5m
US$315.5m 53 133 186
Awarded (excl. Yukos: US$110.9m) (excl. Yukos: US$169.5m)
Mean Percentage
Awarded for the amount 38% 49 37% 122 37% 171
claimed
Median Damages
) US$108.5m 95 US$111.3m 234 US$110.3m 329
Claimed
Median Damages
US$39.2m 53 US$19.9m 133 US$21.4m 186
Awarded
Median Percentage
Awarded for the amount 36% 49 29% 122 33% 171

claimed
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213 Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital Limited V. Republic of Kenya, ICSID Case
No. ARB/15/29, Application for Annulment, 15 Feb 2019.

2% Brooke Guven and Lise Johnson, "The Policy Implications of Third-Party Funding in Investor-State Dispute
Settlement,"(2019), p. 27.
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21 valentina Frignati, "Ethical Implications of Third-Party Funding in International Arbitration," Arbitration
International 32, 3 (September 2016).
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317 julian D M Lew, Loukas A. Mistelis, and Stefan M Krall, Comparative International Commercial Arbitration (The

Netherlands: Kluwer Law International, 2003), pp. 601-602.

%18 Report of the Icca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.pp. 163-168.

*1% |bid.pp.146-147.
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N13NTNNITDEAUNYNIIKA VR TIAUBYINNAINIT
mwgmﬂﬂma’mﬁiwdwﬂizLmﬁﬁ’;amaamummﬁqm 8814 ICSID*2! Igfrmumiieaiu
nsdlnanaiitiluuingn 61 (2) w1 ICSID Convention® Taeg A ualie1ula
agaygtagainistunisldnaniialunisiiansaniiasinisdnassaldanglunfedials
Tagldlafinisainuandninausinsenseudimsunisiatsatedld wislute 42 (1) ves

Y 1 a

UNCITRAL Arbitration Rules®? l@munuauuinisliafininedoqilduszauniiugnsia

Y

32 ynnfuniseyglanannisneldl UNCITRAL Arbitration Rules agffasinnsanngmneeyglanainisveslsinaiiis
Tumnengvaeveyanang (seat of arbitration) AaNE1IE

2L UNCTAD, "Investment Dispute Settlement Navigator," [Online] Accessed: 1 July 2021. Available from:
https://investmentpolicy.unctad.org/investment-dispute-settlement mﬂmiﬁwﬂugm‘ﬁa;&aﬁana'nsuan UNCTAD
Unngidefinsandetiduoyglanansildluafiuayaniuiifinfnniian léud 1CSID

%22 'Convention on the Settlement of Investment Disputes between States and Nationals of Other

States (the Icsid Convention or the Convention)," (ICSID).

Article 61

(2) In the case of arbitration proceedings the Tribunal shall, except as the parties otherwise agree, assess the
expenses incurred by the parties in connection with the proceedings, and shall decide how and by whom those
expenses, the fees and expenses of the members of the Tribunal and the charges for the use of the facilities of
the Centre shall be paid. Such decision shall form part of the award.

*23 "Uncitral Arbitration Rules,” (UNCITRAL 2013).

Article 42 Allocation of costs

1. The costs of the arbitration shall in principle be borne by the unsuccessful party or parties. However, the
arbitral tribunal may apportion each of such costs between the parties if it determines that apportionment is

reasonable, taking into account the circumstances of the case.
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324 Susan D. Franck, "Arbitration Costs: Myths and Realities in Investment Treaty Arbitration," in Costs—Risks and
Reality(Oxford Scholarship Online: Oxford University Press, 2019), pp. 191-193.
%2 Eric De Brabandere and Julia Lepeltak, "Third-Party Funding in International Investment Arbitration," in ICSID

Review - Foreign Investment Law Journal(Fall 2012), pp. 389-390.

326 Susan D. Franck, "Arbitration Costs: Myths and Realities in Investment Treaty Arbitration," in Costs—Risks and

Reality(Oxford Scholarship Online: Oxford University Press, 2019), pp. 191-193.
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27 |bid.

%28 Eric De Brabandere and J. Lepeltak, "Third-Party Funding in International Investment Arbitration," in ICSID

Review - Foreign Investment Law Journal(Fall 2012), pp. 389-390.

%2 Report of the Icca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.pp. 154-155.

0 |bid.pp. 154-163.

**1 Waguih Elie George Siag and Clorinda Vecchi V. Arab Republic of Egypt, ICSID Case No. ARB/05/15, Award, 1
June 2009.

*2 |bid.para.604.

%% |bid.paras 625,630.
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% Waguih Elie George Siag and Clorinda Vecchi V. Arab Republic of Egypt, ICSID Case No. ARB/05/15, Dissenting

Opinion of Francisco Orrego Vicuna, 11 May 2009.
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335 Lisa Bench Nieuwveld and Victoria Shannon Sahani, Third-Party Funding in International Arbitration, 2nd ed.

(Kluwer Law International, 2017), p. 44.
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ﬁmiemLaﬂmmﬂmngﬂLLazmmﬁmmqazLﬁmsumﬂgqaawé’ﬂéﬁ’mé’m,t,é’a PIUUINTY 13 WA
UIMST 14 wya Criminal Law Act of 1967 ureg1alsAniu wan Maintenance way
Champerty é’amﬁagﬂuﬁmﬁmmw Na12Ae NINdeQ1azilinvan Maintenance Wag

Champerty azilunmsazifiauloungansisazuazaziniliannsadsfumudyginananla >
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liinzgissaum3eliydsssuingmangmmminlieglunnus udnvovee Nasuwieuy e >

A185uU18vee Jeremy Bentham 919du Taussenelimdiufisarnulasunyas
Y9InaN Maintenance wag Champerty Wiaiiananfifsssu (the rule of law) egrsrpailu

Aagly vilidaududassaesdanainis (udical independence) unTu wagyinlu

%% Max Radin, "Maintenance by Champerty," California Law Review 24, 1 (1935): 61.

%7 Gian Marco Solas, Third Party Funding: Law, Fconomics and Policy (Cambridge University Press, 2019), pp. 24-
25.

3% Lisa Bench Nieuwveld and Victoria Shannon Sahani, Third-Party Funding in International Arbitration, 2nd ed.

(Kluwer Law International, 2017), pp. 44-45.
339 Jeremy Bentham, "Defense of Usury," [Online] Accessed: 1 March 2021. Available from:

https://www.econlib.org/library/Bentham/bnthUs.html?chapter num=12#book-reader
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%% Gian Marco Solas, Third Party Funding: Law, Fconomics and Policy (Cambridge University Press, 2019), pp. 26-

27.

% persona Digital Telephony Limited v The Minister for Public Enterprise, Ireland & Ors [2017] IESC 27

%92 Collin R. Flake, "Third Party Funding in Domestic Arbitration: Champerty or Social Utility?," Dispute Resolution
Journal 70, 2 (2015).

343 Simon Morris et al., "Australia," Litigation Funding 2021.
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%% Third Party Funding for Arbitration Sub-Committee of the Law Reform Commission of Hong Kong, "The
Consultation Paper on Third Party Funding for Arbitration," (2015).
%% Simon Morris et al., "Australia," in Litigation Funding(Tom Barnes, 2021).
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* Steven Friel, Jonathan Barnes and Simon Walsh. "Litigation Funding 2019." edited by Steven Friel and Jonathan
Barnes, 29-33.
7 Third Party Funding for Arbitration Sub-Committee of the Law Reform Commission of Hong Kong, "The

Consultation Paper on Third Party Funding for Arbitration," (2015).
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%98 Trusz, Jennifer A. “Full Disclosure? Conflicts of Interest Arising from Third-Party Funding in International
Commercial Arbitration”. 101 Geo. L.J. 1649 (2013).

%% Eversberg, Arndt. "Litigation Funding 2019." edited by Steven Friel and Jonathan Bamnes, 35.

0 Third Party Funding for Arbitration Sub-Committee of the Law Reform Commission of Hong Kong. "The

Consultation Paper on Third Party Funding for Arbitration ", 80-84, 2015.
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5.1.2.1 w9n135A1411471%98 (International Chamber of Commerce)

[ 77
U =€

NON1IATUIUNYIR (International Chamber of Commerce: ICC) lanonay
Tud A 1919 g ICC WuasAnsonsusziuuIvn @i dunumddylunisduaduwas
atvayuuleuenI9NITAILaEN1TaMUITERIaUTEma TnelanMuangunausiLazuInTgIu
ilos1ursnuazanlifunsAsEnineUszmaInnang iy ngunasinisiamieuly
N14N15A158 319U SEna (International Commercial Terms: Incoterms) g 188U
n1591583uisanmeseeniasha (Letter of Credit: L/C), nifsdosusesdunnindusi
(Certificate of Origin) $2uR90NTEUIUAITILIVTDANINNIIAITAITENINU TEINA

352

AIENITOUYIIANAINTIT Laedin1sTanertaayyIlanainisseninelseina

(ICC International Court of Arbitration) Fuluaaidueygylanain1snivinusnsdanig
LAz dIuIEALazAINRARTININLazaULlAga1n1s > Tag ICC International Court of
Arbitration tulasuaufisudusgisgs Wnefiafduasudneslud a.a 1923 §1uaun0

25,000 AR

Tutseifuiiesnsaduayuiiunuainyaeaiianuiu 1CC Edaveesune
LuIndnTunIsilameaudanddaeaygy1langnainis (Guidance Note for the
disclosure of conflicts by arbitrators) lu a.a. 2016 Geldasurvaniunisalsng o 9
oy lanainisasidawedoyafionsviliiinanudafuusnausylewd (Conflict of

L% s

interest) saulufansainenglagainisiinnuduiusivasnn1igle o Nlnadselosinig

1 Report of the lcca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.p. 17.

2 |CC, "lcc Academy Open House," [Online] Accessed: 25 May 2021. Available from:
http://www.iccthailand.or.th/home/news-detail.php?pageid=Ng==&directory=MTY0&news_id=NjE0

353 1CC, "lcc International Court of Arbitration," [Online] Accessed: 10 June 2021. Available from:
https://iccwbo.org/dispute-resolution-services/icc-international-court-arbitration/

5% |CC, "Icc Dispute Resolution 2019 Statistics,"(2020), p. 9.
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dielreugnlanainisanusaujifnmdedfuiieriunslamedeyailefitoianimvie
waAnsaifienaneliiAnmniasdosermidudaszuazandunarsvesoyglagainis
uenaIndl ICC §3¥avi Note to Parties and Arbitral Tribunals on the Conduct of the
Arbitration iileidunuimsdmiuginmuazanzeynlanainsifeafunmssuiunszuiu
fnsannelidetfueuglagainisiudlel Falatinnsesureieunsaduayutunu
NnyAraTiafisdnin naAnsalfilaihluudeglideadamedeyaniute 11 (7) laud
nsatuayuRuNUIEnINUIEINAelueIauTENRe iy n1senasliAInuienusEning
ARinmuaznuIsAILvesny Laznsanalszlovilaedon 19y nsiisuiarslidduniy
sssunlaglalaligBufieatuayutuyuluniseygyilanainis®™ asiuldindedady
ounlagansfiudlelyal sawdsfeduteuuamasing 7 10C 1#dnrhiuaanadadlulunis
ey fie iietlestfunsinfuuismausslovinasiiofnwanuiudassuazanudunans
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vosnnrayylana1nsiuddgy

5.1.2.2 gudeuglngainsseninysemagadnd (Hong Kong International

Arbitration Centre)

Audouq1lnnain1TsendneUseimagaans (Hong Kong International
Arbitration Centre: HKIAC) {ugugduinisnieygylagainisiiaseglulununasaiiiey

goansdanonslul a.a. 1985 uaglasunisvausuluegiann lngldgninduduiluanidu

355 1CC, "lcc Court Adopts Guidance Note on Conflict Disclosures by Arbitrators," [Online]. Available from:
https://iccwbo.org/media-wall/news-speeches/icc-court-adopts-guidance-note-on-conflict-disclosures-by-
arbitrators/

6 Article 11: General Provisions

7) In order to assist prospective arbitrators and arbitrators in complying with their duties under Articles 11(2) and
11(3), each party must promptly inform the Secretariat, the arbitral tribunal and the other parties, of the
existence and identity of any non-party which has entered into an arrangement for the funding of claims or
defences and under which it has an economic interest in the outcome of the arbitration.

7 |CC, "Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration,"(2021), p. 5.



119

sy lanansilasumudendududu 3 91nmsdisianiseugilanainsseninUseine

A.A. 2021 199 School of International Arbitration®®

Tul A.a. 2018 ToUsAUNITINNITBUNYIIAAAINTT (HKIAC Administered
Arbitration Rules) ¥84 HKIAC #iladinsunlulnsifinalddedu dedadsdunnaiiinisimun
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seyfnuvesyanaiauiatuayuFuyuludefinimyniie auzeyglanainig was
HKIAC Tngvnviidennasdananneunielutuiumseynlanarnsliuddunisdoudsnns
aun1lanaIn1s (Notice of Arbitration) vsenisdenaunisuieiniseuylanain1g (Answer
to the Notice of Arbitration) 3aminvindennasniendeiuFuniseualnnainisliuds
Tneifiigainfiazyinle mnmendsteyaiinaasuuiasifiniidendawedoyadsnan
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n3Y

wonanil Yededunisdaniseuqylagainis Ue 34.4°° delanvualiinue

auglana NN sAduauuRuuIINUARa Tauiiasanlun1sinduseerldineves

8 School of International Arbitration (Queen Mary University of London), "2021 International Arbitration Survey:
Adapting Arbitration to a Changing World," p. 10.

9 Article 44 - Disclosure of Third Party Funding of Arbitration

44.1 If a funding agreement is made, the funded party shall communicate a written notice to all other parties, the
arbitral tribunal, any emergency arbitrator and HKIAC of:

(a) the fact that a funding agreement has been made; and

(b) the identity of the third party funder.

44.2 The notice referred to in Article 44.1 must be communicated:

(a) in respect of a funding agreement made on or before the commencement of the arbitration, in the
application for the appointment of an emergency arbitrator, the Notice of Arbitration, the Answer to the Notice of
Arbitration, the Request for Joinder or the Answer to the Request for Joinder (as applicable); or

(b) in respect of a funding agreement made after the commencement of the arbitration, as soon as practicable
after the funding agreement is made.

44.3 Any funded party shall disclose any changes to the information referred to in Article 44.1 that occur after the
initial disclosure.

30 Article 34 — Costs of the Arbitration

34.1 The arbitral tribunal shall determine the costs of the arbitration in one or more orders or awards. The term
“costs of the arbitration” includes only:...

34.4 The arbitral tribunal may take into account any third party funding arrangement in determining all or part of

the costs of the arbitration referred to in Article 34.1.
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5.1.2.3 gudauglagainismidvdseyinuszmauieaansiae (Australian

Centre for Commercial International Arbitration)

AudounyIlnAaINITNINYETEniNUsEneLYiaeaansiae (Australian Centre
for Commercial International Arbitration: ACICA) Wuaaituni1ssziudefininssning

Ussimevatenainside nersdulul a.a. 1985 lneilingUssasdiiealiuayuiasdiuigniy

9
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361 ACICA, "Introduction," [Online] Accessed: 10 June 2021. Available from: https://acica.org.au/
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%2 SECTION V: GENERAL 48 Costs of Arbitration

The term “costs of arbitration” includes:

(d) the parties’ legal and other costs, including, but not limited to, in-house costs, such as in-house counsel and
other non-independent experts, and third-party funding costs, directly incurred by any party in conducting the
arbitration, if such costs were claimed during the arbitration proceedings and only to the extent that the Arbitral

Tribunal determines that such costs are reasonable;
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% UNCTAD, "International Centre for Settlement of Investment Disputes: 2.4 Requirements Ratione

Personae,"(2003), pp. 15-17.
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3% Article 41 (1) The Tribunal shall be the judge of its own competence. (2) Any objection by a party to the
dispute that that dispute is not within the jurisdiction of the Centre, or for other reasons is not within the
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370 bid., 269-270.

31 Note by the Secretariat, "Possible Reform of Investor-State Dispute Settlement

(Isds) — Cost and Duration," ed. UNCITRAL(29 October-2 November 2018).p.8.

372 Article 47 Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so
require, recommend any provisional measures which should be taken to preserve the respective rights of either
party.

373 Rule 39 Provisional Measures
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(1) At any time after the institution of the proceeding, a party may request that provisional measures for the

preservation of its rights be recommended by the Tribunal. The request shall specify the rights to be preserved,
the measures the recommendation of which is requested, and the circumstances that require such measures.

(2) The Tribunal shall give priority to the consideration of a request made pursuant to paragraph (1).

(3) The Tribunal may also recommend provisional measures on its own initiative or recommend measures other
than those specified in a request. It may at any time modify or revoke its recommendations.

(4) The Tribunal shall only recommend provisional measures, or modify or revoke its recommendations, after
giving each party an opportunity of presenting its observations.

(5) If a party makes a request pursuant to paragraph (1) before the constitution of the Tribunal, the Secretary-
General shall, on the application of either party, fix time limits for the parties to present observations on the

request, so that the request and observations may be considered by the Tribunal promptly upon its constitution.

" ygua Avdusnde, winsnsfuasesianslunseyy lanaINIINIAIEIIUsEma (ngamma: dnismiuve

AN INGIFY, 2547), w1 50-52.

*7 Emilio Agustin Maffezini V. The Kingdom of Spain, ICSID Case No. ARB/97/7, Procedural Order No. 2, para.9.
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376 Eric De Brabandere and J. Lepeltak, "Third-Party Funding in International Investment Arbitration," in ICSID

Review - Foreign Investment Law Journal(Fall 2012), pp. 388-389.

377 Article 61 (2) In the case of arbitration proceedings the Tribunal shall, except as the parties otherwise agree,
assess the expenses incurred by the parties in connection with the proceedings, and shall decide how and by
whom those expenses, the fees and expenses of the members of the Tribunal and the charges for the use of the

facilities of the Centre shall be paid. Such decision shall form part of the award.
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d‘ L% 1 a U wva ¥V v & '3 d' U L% a
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moun ICSID ladnvinseaiausiivaunludetsnuues ICSID (Proposals for
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578 Rule 28 Cost of Proceeding

(2) Promptly after the closure of the proceeding, each party shall submit to the Tribunal a statement of costs
reasonably incurred or borne by it in the proceeding and the Secretary-General shall submit to the Tribunal an
account of all amounts paid by each party to the Centre and of all costs incurred by the Centre for the
proceeding. The Tribunal may, before the award has been rendered, request the parties and the Secretary-
General to provide additional information concerning the cost of the proceeding.

3 International Centre for Settlement of Investment Disputes (ICSID). “Proposals for Amendment of the ICSID
Rules — Working Paper Volume 3” [Online]. Available from:
https://icsid.worldbank.org/en/Documents/Amendments_Vol Three.pdf [12 November 2018]

*®nternational Centre for Settlement of Investment Disputes (ICSID). “Backgrounder on Proposals for Amendment
of the ICSID Rules” [Online]. Available from:
https://icsid.worldbank.org/en/Documents/Amendment_Backgrounder.pdf [2 February 2019]

81 |CSID, "lesid Rules and Regulations Amendment - Working Papers," [Online] Accessed: 20 June 2021. Available

from: https://icsid.worldbank.org/resources/rules-amendments
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%2 Rule 14 Notice of Third-Party Funding
(1) A party shall file a written notice disclosing the name and address of any non-party from which the party,
directly or indirectly, has received funds for the pursuit or defense of the proceeding through a donation or grant,

or in return for remuneration dependent on the outcome of the proceeding (“third-party funding”).
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%8 |CSID, "Backgrounder on Proposals for Amendment of the Icsid Rules," [Online] Accessed: 15 February 2019.
Available from: https://icsid.worldbank.org/sites/default/files/publications/Amendment_Backgrounder.pdf
%84 Rule 19 Acceptance of Appointment

(3) Within 20 days after receipt of the request for acceptance of an appointment, the appointee shall:
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387
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(b) provide a signed declaration in the form published by the Centre, addressing matters including the
arbitrator’s independence, impartiality, availability and commitment to maintain the confidentiality of the
proceeding.

%85 |CSID, "Proposals for Amendment of the Icsid Rules: Working Paper # 5,"(June 2021), pp. 226-227.

%% Rule 19 Acceptance of Appointment

(6) Each arbitrator shall have a continuing obligation promptly to disclose any change of circumstances relevant
to the declaration referred to in paragraph (3)(b).

%87 Rule 53 Security for Costs
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AnuadlalunsufiRauddndulndiseanldineunginimdntevile (adverse decision

Y

on costs) wagHANTENUINNTINUsERUAITIeNeaRatuaLansaluntsawdunisiy
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4) menauneafualdany (Decision on Costs)

319780sAUTD 52 (1% Avualvanayy1lanaIn19moIina1 5N

woAn1saliNeItemnegdlunsdnassalddnglunsruiuiinnsan lnsendiegreanginisel

a a

v i 2 A = a a
MAe1999 na1afe (a) nansedruniedrulavesnszuiuiarsan (b) Aruyszngfves
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ANNINTENINTEUIURRITUN Fesaudasedunginmlaaiiunseuiuiiansansigainy
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530157 AuAriuanldine wazUfuRnudetedu Ade wazAdndurosnauzauglanainis

() mududouresUsziulom waz (d) mvaungaunavesldineilainisiows lay

(3) In determining whether to order a party to provide security for costs, the Tribunal shall consider all relevant
circumstances, including:

(a) that party’s ability to comply with an adverse decision on costs;

(b) that party’s willingness to comply with an adverse decision on costs;

(0) the effect that providing security for costs may have on that party’s ability to pursue its claim or
counterclaim; and

(d) the conduct of the parties.
(4) The Tribunal shall consider all evidence adduced in relation to the circumstances in paragraph (3), including

the existence of third-party funding.

%% Rule 52 Decisions on Costs
(1) In allocating the costs of the proceeding, the Tribunal shall consider all relevant circumstances, including:

(a) the outcome of the proceeding or any part of it;

(b) the conduct of the parties during the proceeding, including the extent to which they acted in an
expeditious and cost-effective manner and complied with these Rules and the orders and decisions of the
Tribunal;

(c) the complexity of the issues; and

(d) the reasonableness of the costs claimed.
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auglagainisngnidedaunsnatengaluniseunlanain1sseninelssimainmens

a 1 g

ﬁ
297U509370 ICSID Us1ng¥ayain dadiiUaingdaaisnsaed1uIu 351 Afl 3INTI9nn
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$1uau 1104 Af Adunszuaumseynlanain1saield UNCITRAL Arbitration Rules™
Tnedulngjidunsdifigimmanastfoyanlanainisuuuianizia (Ad hoc arbitration) w3e
luuensalginineraannadlianitueugyilnnainis Wy @1aoyy1lnnaIN1saIls
(Permanent Court of Arbitration: PCA) @01%19n135A1U4U1%18 (International Chamber of
Commerce: ICC) %38 an1dusyglagaInIskisen1sAanantaas (Arbitration institute
of the Stockholm Chamber of Commerce: SCC) Anviiunszurunsaugytanan1saele
UNCITRAL Arbitration Rules filé iilesa1n UNCITRAL lalldanssanidusuglanainistuan

TN IZLADE1ILA

Inglutagdudededudinandviemun 3 adu ldun 1) alu a.a. 1976 Tudy

aUULSULSNALATN15IAYINTU 2) atu A.f. 2010 wag 3) atu A.A. 2013 FeUaUssualtu A.A.

'
a &

2013 loiuAude 1 (4) annvlenidaUsruatyu A.6. 2010 LAY WWOSINNENITNILAINY

v v

Lsalaluniseyglanainisseninadnamuiusgnielaausduyayn (UNCITRAL Rules on

o

Transparency for Treaty-based Investor-State Arbitration) fifnaldaduluiufl 1 wweu

A.A. 2014 dmsuniseulanainisnelaauSdyaiae 1 wwiey a.a. 2014°" sl N3

%% Rule 52 Decisions on Costs

(4) The Tribunal shall ensure that all decisions on costs are reasoned and form part of the Award

0 UNCTAD, "Investment Dispute Settlement Navigator," [Online] Accessed: 1 July 2021. Available from:
https://investmentpolicy.unctad.org/investment-dispute-settlement ﬁﬂwﬂmaﬁuwﬁagamﬂﬁﬁa Applicable
arbitration rules TuauUszLav Institutions

1 UNCITRAL, "Uncitral Arbitration Rules," [Online] Accessed: 3 May 2021. Available from:

https://uncitral.un.org/en/texts/arbitration/contractualtexts/arbitration
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Uszimainsnenisamu wagBamutetsduati aa. 2013 (Jundn Buudluadfiondiedis
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AMENTINIBNTNYMUNBNIAITEN T SEImMALsanU Tz 1 91A Tudszifuifeadunig
atfuayuiunuainyaraiaw laegidouazver@nuindninasily UNCITRAL Arbitration

Rules magalil

(n) nqunawsifiusnglu UNCITRAL Arbitration Rules MiAgadaafiu

NTalUALURUNUIINYAARTIATY
1) Y2ULIABIUIAVBIBUNNLANAINTS

nsoyylanain1saeld UNCITRAL Arbitration Rules isududulufud

[ %

AnAulasuniisdeundiniseunylanainis (notice of arbitration) ¥aslsenas aude 3°

ey

pelsfid TuuszifuFouunsiuravsingidetadudenalildfinnsmmundouly
LUULAEIULASY 25 284 ICSID Convention 1k faifu ayglngainisTsfasfiansan
UsziiiuSenunsrunanuiimunualiluausdyni tnelude 1(1) 283 UNCITRAL Arbitration
Rules 2013 iitsarvualidediduilagiduild Wednisnnasiusenineginaninied

Y

Jofinmnerfvdaduiusalaninualilidnasludyymselifiniy szdosauene

©

W
ulanaIn1snele UNCITRAL Arbitration Rules lagdiininetannasSuiuagudedediu
Iplaglidesvanudusananaatusygyilanainssuduluaundnasainlunisuans
AU (Party Autonomy) 7191 UNCITRAL Arbitration Rules 2010 waz 2013 lulannual

dyaounlanainisdeswindunilsdestidly UNCITRAL Arbitration Rules 19767

2 “Article 3 Notice of arbitration

1. The party or parties initiating recourse to arbitration (hereinafter called the “claimant”) shall communicate to
the other party or parties (hereinafter called the “respondent”) a notice of arbitration.

2. Arbitral proceedings shall be deemed to commence on the date on which the notice of arbitration is received
by the respondent....”

3 Clyde Croft, Christopher Kee, and Jeff Waincymer, A Guide to the Uncitral Arbitration Rules (Cambridge:

Cambridge University Press, 2013), pp. 12-13.
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32.1) mdalvnauseiuailaang

'
(v

AdlvnadszAulu UNCITRAL Arbitration Rules fetfunilslusnmsnns
AunT0391A517 (interim measure) FetotfaduiAgafuninsnisdananlu UNCITRAL
Arbitration Rules atiu A.A. 2010 5984 A.A. 2013 lasinasudlulagtrde 17 ves UNCITRAL
Model Law filgfinsuflausuusslu®l aa. 2006 founthduunduiugiulunissis tne
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WemansewismdsdmiunisfesenisAuasestiaskasimuavannaetunsusuly™

Famudo 26 ¥89 UNCITRAL Arbitration Rules filduflelnifl anzoygyilagainisnigld

%% Article 23 Pleas as to the jurisdiction of the arbitral tribunal

1. The arbitral tribunal shall have the power to rule on its own jurisdiction, including any objections with respect
to the existence or validity of the arbitration agreement. For that purpose, an arbitration clause that forms part of
a contract shall be treated as an agreement independent of the other terms of the contract. A decision by the
arbitral tribunal that the contract is null shall not entail automatically the invalidity of the arbitration clause.

5 Sabahi Rubins, "Special Procedures: Applications and Motions," in Investor-State Arbitration, ed. Borzu Sabahi,

Noah Rubins, and Jr. Don Wallace(Investment Claims 11 September 2019), pp. 251-258.
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% Article 26 Interim measures

1. The arbitral tribunal may, at the request of a party, grant interim measures.

7 Article 26 Interim measures

2. An interim measure is any temporary measure by which, at any time prior to the issuance of the award by
which the dispute is finally decided, the arbitral tribunal orders a party, for example and without limitation, to:
(c) Provide a means of preserving assets out of which a subsequent award may be satisfied; or

398 Secretariat, N. b. t., "Possible Reform of Investor-State Dispute Settlement

(Isds) — Cost and Duration," ed. UNCITRAL(29 October-2 November 2018).p.8.
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9 Article 42 Allocation of costs

1. The costs of the arbitration shall in principle be borne by the unsuccessful party or parties. However, the
arbitral tribunal may apportion each of such costs between the parties if it determines that apportionment is
reasonable, taking into account the circumstances of the case.

2. The arbitral tribunal shall in the final award or, if it deems appropriate, in any other award, determine any
amount that a party may have to pay to another party as a result of the decision on allocation of costs.

400 NCITRAL. Report of Working Group lll (Investor-State Dispute Settlement Reform) on the work of its thirty-fifth

session (New York, 23-27 April 2018) [Online]. Available from:

http://www.uncitral.org/pdf/english/commissionsessions/51st-session/a-cn9-935_-

_clean_submitted ADVANCE COPY.PDF [12 November 2018]
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“IEyropean Journal of International Law. UNCITRAL and ISDS Reforms: Concerns about Costs, Transparency, Third

Party Funding and Counterclaims [Online]. Available from: https://www.egjiltalk.org/uncitral-and-isds-reforms-

concerns-about-costs-transparency-third-party-funding-and-counterclaims/ [13 November 2018]

92 UNCITRAL, "Possible Reform of Investor-State Dispute Settlement (Isds): Draft Provisions on Third-Party Funding
(Initial Draft),"(2021), p. 2.

93 bid., 2-4.
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Investment Arbitration Rules (For Trial Implementation) 2017) ¥a3 CIETAC

Us1ngUededuaunlanain1ssenInysemadneiun1saamu (Intemational
Investment Arbitration Rules (For Trial Implementation) 2017) ¥84 China International

Economic and Trade Arbitration Commission (CIETAC) ﬁLﬁmsﬁaqﬁ’Uﬂﬁaﬁuaquﬁunu
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nyaranainly Article 27" FammualiainndalasuRuyuainyananaudniim

13 24 Additional Powers of the Tribunal

Unless otherwise agreed by the Parties, in addition to the other powers specified in these Rules, and except as

prohibited by the mandatory rules of law applicable to the arbitration, the Tribunal shall have the power to:

l. order the disclosure of the existence of a Party’s third-party funding arrangement and/or the identity of the

third-party funder and, where appropriate, details of the third-party funder’s interest in the outcome of the

proceedings, and/or whether or not the third-party funder has committed to undertake adverse costs liability;

414 33, Costs of the Arbitration
33.1 Unless otherwise agreed by the Parties, the Tribunal shall specify in the Award the total amount of the costs

of the arbitration. Unless otherwise agreed by the Parties, the Tribunal shall determine in the Award the

apportionment of the costs of the arbitration among the Parties. The Tribunal may take into account any third-

party funding arrangements in apportioning the costs of the arbitration.
415 35, Party’s Legal and Other Costs
The Tribunal shall have the authority to order in its Award that all or a part of the legal or other costs of a Party

be paid by another Party. The Tribunal may take into account any third-party funding arrangements in ordering in
its Award that all or a part of the legal or other costs of a Party be paid by another Party

#16 Article 27 Third Party Funding

1. In these Rules, a “third party funding” means the situation where a natural person or an entity, who is not a
party to the dispute, provides funds to a party to the arbitration to cover all or part of that party’s costs for the

arbitral proceedings, through an agreement with the party accepting the funding.
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5.2.3.1 NN sadUayuuyuaInyeAaay

v a

31NN13ANYIUIINGITAUTH Y Y IAIUNITAMN WNVNUAITATUAYURUYUAN
YARATNENY LA AIINANAIINAIENITARATULAZNITALATOINITAMUAINBULNIUTEN IS
4157150550715 URUNAUANSTOIMSULBHLIAE (Agreement for the Reciprocal Promotion

and Protection of Investments between the Argentine Republic and the United Arab

2. As soon as the third party funding agreement is concluded, the party accepting the funding shall notify in

writing, without delay, to the other party or parties, the arbitral tribunal, and the IDSC or the CIETAC Hong Kong

Arbitration Center that administers the case, of the existence and nature of the third party funding arrangement,

and the name and address of the third party funder. The arbitral tribunal shall have the power to order the

disclosure by the party accepting the funding of any relevant information of the third party funding arrangement.

3. When making a decision on the costs of arbitration and other fees, the arbitral tribunal may take into account

the existence of any third party funding arrangement, and the fact whether the requirements set forth in the

preceding Paragraph 2 are complied with by the party or parties accepting the funds.

M7 Hussein Haeri, Claudia Bard Huelmo, and Giacomo Gasparotti, "Third-Party Funding in International Arbitration,"
[Online] Accessed: 15 June 2021. Available from: https://globalarbitrationreview.com/guide/the-guide-ma-
arbitration/3rd-edition/article/third-party-funding-in-international-arbitration
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AR mgFunsatiuayuiunuiimihidesUawmeligimmdndonilawasaureyanlnnains
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% =

Ineflausdygynunisasmudy q sedygfnedtunsatuayutuuan

yranafiaulnefidosmuazdonniululuviwesdivadu CETA 8nduduauunn Tawandld

'
o w [ |

iuindsemaning o IilanuddyiuiFesnsafuayuiuyuanyaaaiauuasmailoie
ﬁi’fa;ﬂaéuaqL%Iaqéﬁ'ma'nﬂuﬁmsﬁ’ﬁy@'ﬁlﬂuau'ﬁé’mmé’mmsamu BNAIDY1NYU U9 G-23 bis
YOIAIUANAINIIANATWALIAT — T8 (Canada-Chile Free Trade Agreement: CCFTA) #ild
whlalmiuasldadulud ae. 2019 Wudeafude 19 (8) vesarunnafienisduaiuuas

ANATOINITAMNUAULUUYBIUTEINALULEDTWAUA (2019 Netherlands Model Bilateral

#18 UNCTAD, "Argentina - United Arab Emirates Bit (2018)."

9 ARTICLE 8.1 Definitions

third party funding means any funding provided by a natural or legal person who is not a disputing party but who
enters into an agreement with a disputing party in order to finance part or all of the cost of the proceedings
either through a donation or grant, or in return for remuneration dependent on the outcome of the dispute.

%20 Article 8.26 Third party funding

1. Where there is third party funding, the disputing party benefiting from it shall disclose to the other disputing
party and to the Tribunal the name and address of the third party funder.

2. The disclosure shall be made at the time of the submission of a claim, or, if the financing agreement is
concluded or the donation or grant is made after the submission of a claim, without delay as soon as the

agreement is concluded or the donation or grant is made.
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https://api.dtn.go.th/files/v3/5fbf339defd1400a684bb542/download

%22 ARTICLE 3.37 Third-Party Funding

1. In case of third-party funding, the disputing party benefiting from it shall notify the other disputing party and
the division of the Tribunal, or where the division of the Tribunal is not established, the President of the Tribunal
the existence and nature of the funding arrangement, and the name and address of the third party funder.

2. Such notification shall be made at the time of submission of a claim, or, when the financing agreement is
concluded or the donation or grant is made after the submission of a claim, without delay as soon as the

agreement is concluded or the donation or grant is made.



150

(existence and nature) ¥esmsafuayuiyUIINYARATIa1Y TIfedouasiiog (name and
address) vosyanaiagaiuayuiusogfinmiukazosdazivhnsiansanaiuga
lanmualinisdnassalddneludiuvesailyinesesnssuiuiiarsun (costs of
proceedings) aqﬁﬂmzé’aqﬂmiméf’;a’jwﬁmﬁﬂﬁﬁ’ammﬁwﬁﬂm%LN&J%’@:@%’N&TW%M
F9019a3Ulé eniinisadnugldDamedeyalasnisdnassliyaaaiudesddinlunis
Sunsealddnevenszuiufiansan Jelaendnudrdennadldimuelviminldinginisal

LAy (exceptional circumstances) uiaffeadudsuniszanlditeaeinsyuiuiiansun

Y

(% 1%
Y

MINUARNIUKUINIG costs follow the event wanaInll Uo 3.37 dannunlviesdnnizdos
#a13urirdinsatdvayuunuainyananiaiuvselilunisiiansanddeseligisenseens
UseAualgane (Security for Costs) %aéfaaﬁmaé’uamms (reasonable grounds) Nl
v Y a A I a wa o v a A R v Y af vy
TSenTesinnudsaaglianansaujiiauddaausesrldinededisonseenenaiidula
=< a v b ! (74 v Y1 IS v A o
PNNIsANwaUTEyy I samusulnddeiy 0vaguledn Suuildunagimun
ngunauaiiioiiunisatuayuRunuainyanaiauuinnIvsdunsiuwuuiaein tng
yaulviinsiUamedeyavesnsaduayutunuainyanaiaiulueswuiiioesiunis
dniuuimalszlevd warsnwinnududassuasanudunanaveseygylanainisvse oea
Yo a & = a v o ° v o a wva Y A a 1%
AuzRnAuTIIatuAf warluudldunasirualviinisiinisujiimuninilamedeya
LazNsativayURuuIINYAraaNlURTaNUsENauNsItadesaau o Wy Addning

Usenuwarnsinassalaatelunfansie

5.2.4 vannaaiineItesiunsatuayulunuanuanaiauluwma jusis es

nstaiuwialslevilunmseynnlnnain1sseninessmave 1BA

LU Uasesmstaiuuranayseleviluniseyslanainisseninedsena (BA

£
a
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3. When applying Article 3.48 (Security for Costs), the Tribunal shall take into account whether there is third-party
funding. When deciding on the cost of proceedings pursuant to paragraph 4 of Article 3.53 (Provisional Award), the
Tribunal shall take into account whether the requirements provided for in paragraphs 1 and 2 of this Article have

been respected.
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%23 |BA, "Practice Rules and Guidelines: Guidelines on Conflicts of Interest in International Arbitration (2014),"
[Online]. Available from: https://www.ibanet.org/resources

424« _(b) If one of the parties is a legal entity, any legal or physical person having a controlling influence on the
legal entity, or a direct economic interest in, or a duty to indemnify a party for, the award to be rendered in the
arbitration, may be considered to bear the identity of such party.”

425 (7) Duty of the Parties and the Arbitrator

(a) A party shall inform an arbitrator, the Arbitral Tribunal, the other parties and the arbitration institution or other
appointing authority (if any) of any relationship, direct or indirect, between the arbitrator and the party (or
another company of the same group of companies, or an individual having a controlling influence on the party in
the arbitration), or between the arbitrator and any person or entity with a direct economic interest in, or a duty to

indemnify a party for, the award to be rendered in the arbitration. The party shall do so on its own initiative at

the earliest opportunity
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30 M. Steinitz, "Whose Claim Is This Anyway? Third-Party Litigation Funding," Minnesota Law Review 95, 4 (2011).
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Ministry of Justice, December 2009), p. 117.
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432 Matt Fritzsche, "How the Pandemic Is Changing Attitudes Towards Third-Party Funding," [Online] Accessed: 15
June 2021. Available from: https://www.ey.com/en_uk/assurance/how-the-pandemic-is-changing-attitudes-

towards-third-party-funding

%% The Right Honourable Lord Justice Jackson, "Final Report," in Review of Civil Litigation Costs (United Kingdom:
Ministry of Justice, December 2009), p. 117.
3% M. Rodak, "It's About Time: A Systems Thinking Analysis of the Litigation Finance Industry and Its Effect on

Settlement," University of Pennsylvania Law Review 155, 2 (2006).

%23 Philip Morris Brands Sarl, Philip Morris Products S.A. And Abal Hermanos S.A. V. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7,

%% Alexandra Nightingale, "The Significance of Uruguay’s Win over Philip Morris International," [Online] Accessed:
20 July 2019. Available from: https://www.ip-watch.org/2016/07/21/the-significance-of-uruguays-win-over-philip-

morris-international/
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%81 Each party is encouraged to disclose... the identity of any third party with a significant interest in the outcome
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92 24 Additional Powers of the Tribunal

Unless otherwise agreed by the Parties, in addition to the other powers specified in these Rules, and except as

prohibited by the mandatory rules of law applicable to the arbitration, the Tribunal shall have the power to:

l. order the disclosure of the existence of a Party’s third-party funding arrangement and/or the identity of the

third-party funder and, where appropriate, details of the third-party funder’s interest in the outcome of the

proceedings, and/or whether or not the third-party funder has committed to undertake adverse costs liability;




175

Ruyuaawsiusn Limileududeyatouaslogvaynmaianugatvayutiugu dugy Jedsdu

au1tRaIN15983 CIETAC Tu Article 27 inmualveugilanainisienuialunisdsl

q o

AfinmAlasuRuuanuarafianlamedoyaiiduaisedidyveinisaduayutuny

Y

NYARaNa waztetsruayglagamsues SIAC Tu Rule 24 () AaszayanlnnaIn1siienwna
Inanfdalunsaddilamesivazdoanaysylevivesynnanaugatuayutduyulung

WAAR wag/vise In1sanasiuiinyalienldinendesissliainmdnieviwviely

6.2.2.3 wwannlunrsmdudymunenunisindusia s lesiiaanndu

7/&70577437/71?777’@1;591}/72@@37075 (Potential Conflicts of Interest)

wwmdlunsidudgmineanunistaiuwissaysslevinenainuve i

'
a

oy lanain1siliesnInnIsatuayuRuyuIInyAnafiauty Jideuiina1uiiudi

9 Y 9

a01duauylARaIN15Ae 9 LW ICSID SIudesAnsnin1sdnindedefuaunylanaing

Y q

Baldsuamfonegranluniseygilanainisuuuianizia dagu UNCITRAL masuAly
ToUaRuayIlanaIn1g SIuTIUNITIANNANITENIUTENATIRIENN AW UYRIsy AITH
nsfvualdgfinmgsunsatuayuiunuivinidanedoyaduasliuuminisdame
foyalnotafu (mandatory) 1lasnazidudsmilimsuiansileguesnisatuayubuny

- v = = a a = o a o o
Nnyaranaslannnitivaziussdvaain iwesnnmnlduumamisitiamedeyalneadasle

[
v = 1

JzAesTusdiuAIulsrasAvesdinIniinesnisilainedoyaniely Janavesdodsdu

aun AR oaUTA Y 1IN IUAITAURAMUALTI NI NI AR TaYaRUKLINIG

ca v o

Aananalivinliinauuaneng wesnanndaymlutagtu nsdinlifingunamndedu

ilin1siWae 91imsakedeyanisatuayuiuyuainyuanaiamyusingluaieging

=

witluiilgsgrurudndeswintu Wwuierdunsdassnisilamedeyalaelieiuia

'
aa 1a 1

aunylana1INstunisldnafita FeeaintulunsdinginimnsIuaInNs el InIeYemis

Y
au 9 11 afnmdndgniladinsatuayuRuuanyanaiiaiy Jselieuglagainisiad

Y =

Iniin1sawmedeyaszuinuvesyananaugatuayutunuvseluuinsdenainisvely

9 9

UamedennasnisatvayuRunulunioudu mndinmdnieliduseulamedayaningi

9 9

v
v

el dhedldviusieiunisiliamedeyanisaduayuiiuyuainyanaiay

TneUsdutiu fanuiuin MsdamedoyaninaasyinlninisAnmueugilnnainsiudy
= 1% 1% A o W § v Y IV = % 2

waziin1sfesvelieygylagainisiaaaliineslseiudnlddteninduniuliale 3o

granateluniaUamedayauiniiiuly (overdisclosure) auliianunsameugyilnnainis



176

° Y M v483 1 3 Y = =] & o ' ' &,
wimthnluailed®® agralsiniy Jllsudanuiululszinudnaradn anudunans
wagaududasyvatouglanainistsenanardtiinlunidundniiugiuvessssuygui
30U LARAaIN1T (Magna Carta of Arbitration) WunaauUAzinnzeyyIlanaInN1snAY
=< v = 1 a = ! = & Ao o
fadaslognaannsyuiuiiatsan siudandulussla (Transparency) Balunnsssundnfy
lun1sfiansurdadudefinam wazidundnnis@enasaisaliluniseyylagainas
sENIlTEmANIENITaMmUTaliaufeItetedsuIndulseloyiaisisae ¥annis
gj dyd o (% I Vo v v 1 L4
Meanuidanudrdguaraistdesiulililasunansenuainnistaduuwimaysslovives
auIAAAINTS Aeill Jemdsiinisilawmedeyanisatuayuiuyuuuudeduiietisundes

AasTIIvTEAUERTuluANgNABY (integrity) TaenseuIuNTaYglnnaINssaly

Faleuiinnumiudl n1sUnmedeyalaeUsdu (mandatory) Feagldidu

Y

wuanalunasmdvdgyvifegadunistaiusrsadseloviliionniniuvesgviiniig

aulanaINg AsiinsivualiginvgSunisatvayuRunudesdninidame deyade

d' 1 N v £ a v IS a 1 av Yo LS
wazieguasynnaiauyatuayuduny Joyatouariiegvuasynnanlasulsyle i
(beneficial owner) YeaYARANANNEANUANURUNY WATUARATTTUAMIOTRYAAATITEIUNT

q 9 9

lunsindulavesyaraiaugaiuayulunuvionndulaunuyanaiaugaiuayutug iy

| Yo A A e o 8 v = aa & aa a .
WU §Inn1svsenuineinisamu iliaseuequisnsainiludifyanaianizia (Special
Purpose Vehicle: SPV)™®* §3iiA1ud@0aAdo9AusNUauny 7 9939893191009 U319
ngnauiineIfuNsatuayuRuuINyAraitaty (Initial draft on the regulation of third-

party funding) ¥e4AMEW19IU 3 WA UNCITRAL flesanfideuiinanudiudl nsimunli

a b=}

v = PN 1 AV Yo L3 a o U A d‘
L‘U@LNEJ‘UEJ%@GUEJLLEW‘V]EJEUJ“U@\‘IMﬂﬂﬁ‘l/ll@5‘U°LJ5318‘0‘1«!1/1%)11EJ’]U'TR]IUﬂ'ﬁG]@ﬁUIQ“U@Qqﬂﬂﬁ‘ﬂﬁqm

Y o 1 .=4'

Aatuayuluyu wonandeyateuasiloguasyananaiugatuayutunuiy ag9elv

Y Y 9

N15UsEuMsTaiuuianaUselevuiiuse AnsnmuaATauAgu UL UUNITAINUYDIYAAGT

anudatuayutuunealnudsuiUatwaze Al JUkuUgUdouN T

IG]EJﬂ’]iLL{]’\‘]“ZRJ’@;J@ﬁﬂﬂﬁ?%ﬂ%iﬁﬁ%uﬂﬁu%’ﬂL%uaﬂﬂﬁﬂ@ﬂjgﬂ‘wi LATADILNITHI

a

ynAsINvayaiinIsasuwlas wazasimualinaz oy lagainsieualdnantalunis

Y

'
[ a

Senlidsteyaiiuiusiufsdennainisativayudunu Inglineygylanain1slasunds

%3 Jonas von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure (Kluwer Law

International, 2016).
8% UNCITRAL, "Possible Reform of Investor-State Dispute Settlement (Isds): Draft Provisions on Third-Party Funding
(Initial Draft),"(2021).



177

Poyan1satuayuRuuIInyanaiauilasunsilinkg efednsiaaaua sllamedoya
ANuduRusiiiaud Ay senitsnuivyananaugaduayuduny wazdsadaine
6 1 Aa a = ! v a & ' 2 a =
an1unsaleng 9 NanuasuwlasdsenansliiinaueaauLAatden il udase e
< 14 d! 1% = LY 1 ¥ U o 4
ANUTUNANYDIDUIINNAINITIIY BRzAdeRfeiuTtateduayylnnaIn1g ICSID U8
14 1ag319oundl 7 va991U09aU va9AnEYINgIY 3 Wi UNCITRAL
ag13lsfnu I sudwuazfendaunyanalatneramvualiilieuunnsieiu
TuwsiagtotiAuauy lanaINIIUTRANANAITENINUTEMATIAIEN T8 U™ Wialvdiaiy
INNZANAUTURNDUNTDTIEAZLBEAIs N sUNAMULanAs U TuusazTe TRy MaeeLTy
lunsal ICSID Asudsdoyasalar1dnis welvviinisuddudeimeidesdu 4 Weidns
awmelpunstudfesvelidnisaulanainis wsewdwiuidlevtennaslunsatuayu

= U

RUNUINNYAARNAINA1ENEIN1TAIN T8 UAINETI Feaenndoenus1ato Uy

2y lNRaIN1s ICSID 7o 14%7 drunsalngiinimanasaliuniseyyilanainisnngle

Y
@ ! J

UNCITRAL Arbitration Rules figusiaanifiuin aasmnunligiininiifunisatuayuy
Funudniumsudeginmdnineniadevimisdeusdsnseugnlagainisvienisdensy
ndun1suds uazidlefinsiauaussiseuglanainisliviinisudstogannoyglagainisd
Uszasdazudasts tnonsdifividennasnisatuayuiununiondanisindedoudenns

auglanainsveniadensunau giinanudsludaginmdniieniilaes wudeadu

Y

¥
Y

diadin1sidennasn1satuanuRuunaInin1sua augaygy lanaIng giinimdes
wisdoyaunaureuglanainisiaesuduiu Jansdldfdeudenuilisenadosivinede

uni 78

vaeslesiuitnienginueiiieifunisatvanyuluuainyaaaiiany (Initial
draft on the regulation of third-party funding) ¥®4ABIEW191U 3 W9 UNCITRAL %1

Amualikdetoyaniounsbudaizunios (statement of claim) gt dutunoundainnis

% Ibid., 9-12.

6 pslanunnassEnieUssmainmensasuvseausdyyInsanu lngdwlngaivualdinisudadviginmsndae
wilsuazangoyglanansmudeyatouasiieguosyanafiaufatvayuiuyy Insvinsiawevusiduiauede
Bunos viemnlizunisudnanietugemyu vievhdennasnisatuayuiunuaevdinsiudeBunios Wilawmedeya
fananegnaiigaviiendululilaglidng egnalsiou oradesidsdantuoyglagainsiszerannasiuiionsld
vimadleiiadofinmie iesanenaiitediueyylanainisenaiimsiunseazdeaninfinmsdamedoyaiidanm
upnsinefiu

%87 1CSID, "lcsid Rules and Regulations Amendment - Working Papers," [Online] Accessed: 20 June 2021. Available
from: https://icsid.worldbank.org/resources/rules-amendments
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8 Article 14

(1) Persons designated to serve on the Panels shall be persons of high moral character and recognized
competence in the fields of law, commerce, industry or finance, who may be relied upon to exercise
independent judgment. Competence in the field of law shall be of particular importance in the case of persons
on the Panel of Arbitrators.

40 Article 57

A party may propose to a Commission or Tribunal the disqualification of any of its members on account of any
fact indicating a manifest lack of the qualities required by paragraph (1) of Article 14. A party to arbitration
proceedings may, in addition, propose the disqualification of an arbitrator on the ground that he was ineligible for

appointment to the Tribunal under Section 2 of Chapter IV.
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17151 5 (2) (b)*° wiia New York Convention

“! Article 52

(1) Either party may request annulment of the award by an application in writing addressed to the Secretary-
General on one or more of the following grounds:

(a) that the Tribunal was not properly constituted;

92 Article 52

(1) Either party may request annulment of the award by an application in writing addressed to the Secretary-
General on one or more of the following grounds:

(d) that there has been a serious departure from a fundamental rule of procedure; or

%3 Eiser Infrastructure Limited and Energia Solar Luxembourg S.a r... v. Kingdom of Spain, ICSID Case No.
ARB/13/36, Decision on Annulment, 11 June 2020

%% Claudia Benavides Galvis and Maria Angélica Burgos, "The Investment Treaty Arbitration Review: Annulment of
Investment Arbitration Awards," [Online] Accessed: 25 August 2021. Available from:
https://thelawreviews.co.uk/title/the-investment-treaty-arbitration-review/annulment-of-investment-arbitration-
awards

495 Article V
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2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the
country where recognition and enforcement is sought finds that:

(b) The recognition or enforcement of the award would be contrary to the public policy of that country.

6 Teinver S.A,, Transportes De Cercanias S.A. And Autobuses Urbanos Del Sur S.A. V. The Argentine Republic ICSID
Case No. ARB/09/1, 21 Dec 2012.para.245
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n18ld Ar1uANaY Investment Protection and Promotion Agreement between
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%12 RosinvestCo UK Ltd. v. The Russian Federation, SCC Case No. 079/2005

13 UNCTAD, "Investment Dispute Settlement Navigator: Rosinvest V. Russia."
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*'® Rosinvestco Uk Ltd. V. The Russian Federation, SCC Case No. V079/2005, Final Award, 12 Sep 2010.C.II, para.5.
“...The modus operandi of the Elliott Group, [ ] consists of "buying lawsuits"...not because they offer the prospect
of a reasonable return, but because they furnish a pretext for the Elliott Group to threaten legal action unless its
demands are promptly satisfied...”

516 |bid.para.357.

517 fimsvhenunnassiudesatiuseninegi3undesiu Elliott International atfuksnasiuil 17 waainieu a.a. 2004 atui
@0saiuil 3 $urey A.A. 2004

*'® Rosinvestco Uk Ltd. V. The Russian Federation, SCC Case No. V079/2005, Final Award, 12 Sep 2010.para.355.

519 |bid.C-Il, para.7, C.lI, para.5, paras 254-255.
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520 ARTICLE 1 Definitions

(d) the term "investor" shall comprise with regard to either Contracting Party:
(...
(i) any corporations, companies, firms, enterprises, organisations and associations incorporated or constituted

under the law in force in the territory of that Contracting Party;

provided that that natural person, corporation, company, firm, enterprise, organisation or association is
competent, in accordance with the laws of that Contracting Party, to make investments in the territory of the
other Contracting Party.

321 Rosinvestco Uk Ltd. V. The Russian Federation, SCC Case No. V079/2005, Final Award, 12 Sep 2010.paras 322-
323.
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52 Rosinvestco Uk Ltd. V. The Russian Federation, SCC Case No. V079/2005, Final Award, 12 Sep 2010.para. 296.



193

v =

wausrlevdlunisamuluedil andidadeienvasulain Jennaslanuuylvinaysslov
LAYARANIEEBN LY AIUANAITINRE1IUART YT0TBRNAINITATUALUEUYUIINYAAS
Ve wiagldvirdunewiuniinissuduniseygyilanainis Aludwansenuneaaiuziin

amunlasuanuduasesngldausdyyn uwdauidygyrrzssytoulansenvuali

VY a [

Jonnasdnwaziiuwintuilifisenseslideduinamumnudewvesausdyyiuazvinla

Y

LilasumnuAuases

() wwiAnItadensaluAraanuaTiuayuRumuiinsaIuAL (control)

TunszuunseuyIlanaInTs

TunsdlyarafianuaivayuRuyuiiunumlunssuiuniseyglnnainis

TNINUTENANMLNTAMU 19U TN15N1TUULIIYTBLEN LA WU LagEl¥EIYY

1
a a Y al

#1199 see19dNITEYdnSnhnludennainsatiuayuitumu (Funding Agreement) 91919

iyamaaudaTivayuRuyuignInIuAL (control) LAnTW Fadnuazdana1Itue1avh

q

IdonnainsatuayuliuyuaNyAnaay (Funding Agreement) dananssnunaaniug

3

va9i38nTae A Tuarduneluloudavinn1s@nwinarsanuuirIladeuagdiun

UszanawatiarnuiniemnuluEesnanaiisaly

f798190U AR Renta 4 S.V.S.A and others v. Russia®?*

(%
=

ARt sensenlugiinsansuandvsnisiinuannindansgowsnituviy
Yukos Oil Company (Yukos American Depository Receipts: Yukos ADRs) L@ 8 U 9 ®
a ¥ U ] ¥ 6 1
SenFasluniseugilanainisiaganiiueuglanainisuisneniseananiaay (SCO) na

9MTARvazliniusnsalnele the Spain — Russia BIT°?

(%
a = ¥ a

IngadliinsUamelnegisaniosin Group Menatep Limited 1ugeen

'
v a [ (K

AldansluniseyglanainsmualiungisensesiielvilivuaAidadendnamuluns
ol

Y

o

a d' U\lyu va a o 2526
1IN WNINUATINIIANAL LATUNNTUALVEUAN Y LA FUDTE

Ao o & = v Y
vy Sadedusgnf® Jaandnu
vV 1 d’" U

NA1191931 Group Menatep Limited «Jugldennuneniny fiierney waziluiodiUoamd

Y

e

VY [

nsadunszuuiasaigisenses vilviisenTaslildginamiunade lidinuiulaly

Y

524 Quasar De Valores Sicav S.A., Orgor De Valores Sicav S.A., Gbi 9000 Sicav S.A. And Alos 34 S.L. V. The Russian
Federation, SCC Case No. 24/2007, Award, 20 July 2012.

525 |bid.paras 9-10.

52 |bid.para.31.



194

i =

To138n504 (no stake) wagliliginmdadudisunadndulaluad (domini Lit)*> Fans

=

Y a o o a v Ly Yy a Ya A
L EJﬂi'ENUu&@ulﬁmﬂqiﬂqLUUﬂ'ﬁ@HQJﬂImﬂaqﬂqﬁiﬂ?JIGUEU@?J@QG]‘U LLWQN&?UI@LﬁHV]LLV]QiQ AB

e

Group Menatep Limited @¢lifidnsa1eld BT 1lun1sldnszuiufiansaives

[y o

auglnna1nsiulunsdiveu (Abuse of Process) suvilvieugilasainislufiiwndiunaly

528 = Y

n13iansudeiinm®® darnzeyglanainisidadelasaguidn Wilinsnseyiduliveu

A o iaa a

(abuse) Tunsdlil Inawiuinldfmaiagvinligsonsechifidanslasuanuduasesniels BIT

q

wiin1sgeusuaiudigmaeanyananieusn dayananieuenaziyamvnglalunis

q 9

[

Hewhomszmelaliinnuddgysegiinin?

o

= o aa LY 1 Y < | . .
ANNAITANYIATIUIRYAINATT JLVYULNUIN Group Menatep Limited
Juyaranaudadvayuiuyulumseyglanainistiwidiedisonses udlivsngindinig

MannasatuanuiunuaInyAnanaudsimualgisunsosnedvinansuwnuLnyaaad

e>2p

anugatuayuRuuaing 1 Tudsieaualdieluad Wy Amuieay uwiegdla ded

Anwisendt Wunslivsslenilaeditonseshisewhezlsiadu (a total free ride)™ us

1Y

NATUAYUREY YRS Group Menatep Limited TupssiliiingussasAieniuwiAidaden

doaadelndiAssduaf i Group Menatep Limited TnguS®¥w Hulley Enterprises

1%

Limited®! Yukos Universal Limited®* wag Veteran Petroleum Limited®*? %ﬂLﬁuﬂﬁawu

q

a

s1elngflu Yukos Oil Company Wlugfinmiusade ({dndw) Inedrenisnszyiaziiie
voeFaigeneliausdyyingUasnaeeny (the Energy Charter Treaty: ECT) lurina
au1A9aIN1507135 (Permanent Court of Arbitration: PCA) &a919a11AR kA5 5N 5047

wazlain1591989AR Renta 4 S.V.S.A and others v. Russia Tuafisanaisie azisiulaindu

(3

n1satvayuduuilllivszasdnanauunuduiitulnenss wandwmaluuszloginig

]
o 1Y =l

LATYFNIBU 9 NaNFe lekuAltadeeldanslunfivesnu Fenuzaynylanainisiatuin

Wifa@gvaeaudemeliungisonTomsaunuiiauadiyadinit 5 niluduneaans

527 DOMINUS LITIS, Black's Law Dictionary (11th ed. 2019)

528 Quasar De Valores Sicav S.A., Orgor De Valores Sicav S.A., Gbi 9000 Sicav S.A. And Alos 34 S.L. V. The Russian
Federation, SCC Case No. 24/2007, Award, 20 July 2012.paras 11-13.

52 |bid.para.33.

5% |bid.para.224.

31 Hulley Enterprises Limited (Cyprus) V. The Russian Federation, PCA (UNCITRAL) Case No. 2005-03/AA226,

332 Yukos Universal Limited (Isle of Man) V. The Russian Federation, PCA (UNCITRAL) Case No. 2005-04/AA227,
5% Veteran Petroleum Limited (Cyprus) V. The Russian Federation, PCA (UNCITRAL) Case No. 2005-05/AA228,



195

[

ansy JadoduAndeniediuiuniniianlun1soygylnnain1ssenineuseineainnieni s

534

BN

QN

wonINNIsatuayuduuA it nmualun1sayylanaInIsiiug

I [ [ I

¥ I 1 . . [ y Y o Id Y oA
NEIUNTDILAT Group Menatep Limited 8<1Qﬂﬂa’1’sa’mﬁl’mﬂwummﬂ’luj’l \WuyLlaon
NUNEANY JLBEIYIY TINTIMAUANALNTIUARBNAE FIGNYULNITNTLYIIAING1ITY

91301871 Group Menatep Limited dg1u1amiuau (control) wtlan1seusy1lanainisdie

a o 2 1 ¥ ¥

Senses agelsnnn widdAnduazdrangsenandissuieliudain fiunsodlily

Y

eX2p

AfinvAuniase lWldgAinmdadugiidruadndulaluad (domini lit) wazlddiduiule

Y

Y oy Ja ' @ v o
ludeisenios (no stake) lun1seugyilanainisiiiny udauzeugylanainisliviumeiu

WRNanina1? lnefinnsandainaaseeng o Ussnauiu nanfe fiseniasdnisiauedeiinim

Y

a

Whdniseuglagainisiiesendosluyanvivvesnunggyidely Wuduesvaiuiala

o

nueauanduad wasidudlafunauseloviainuarduianinougad 8nvia Mr O.

¥ A R

Thomas Johnson, Jr. nutgauieisensesduduintesenieclagniuiiieundes

U

naUsgloyiveisonios uazdisenTodhifiiusnsdaungmunenazdesuslunalsslov
9INWALNIAGALA Group Menatep Limited aaizoygy1lnnaIn1s3Lfiuiangfnisal

laiflosrusenauvainisnseyindveu®

1n891nN1531A3189 1LT8uilA210iiud1 Anzouy lnnaINIsLiuI

Y 9

NAtUAYURUYLIINYARANAINYBY Group Menatep Limited #slailaisenSananauunu

Duddududunisaduayunisidnfenssuiunisefisssy (Access to Justice) nanafe

= 1 vV ¥ = 4 o

P Y = & v . = ‘:4' A o
llﬂ']i@’mﬂ\‘n']NLﬁﬂﬂﬁ@ﬂﬂ@WU"\ﬂU?ULaﬂu@EJIU Yukos Qil Company PYIYTMNNISUNINYINT

Y 9
a I

Wgano A dunszuINiITUNTEnIsEmaAiusaTe wenIntAueauIlAnaINIg

=

§3la81989 Group Menatep Limited 31 {ugfidnlawnningaun (Good Samaritan) ¥84

a

Yy A v 53¢ o an o X S = c{' a Yo
LIYNITINNDNNIY I@IEJ"U']ﬂﬂW?uzﬂaﬁu@qﬂﬁiﬂlmULU@ﬂ@ujq ﬂﬂiwuﬂﬂawmuuﬂﬂﬂ%muw

ey

AIUANUNUTENT WU MSidenvueay §ilieey wieldiusiulun1snununagnsves

a

msaiiunszuininnsavedlasutunuialuginanluad iinadeanuzvesnisdu
BTN ENARER TGN

tnamunsenisiasuanuduasesneliausdey

o

3% MARTIN DIETRICH BRAUCH, "Yukos V. Russia: Issues and Legal Reasoning Behind Us$50 Billion Awards,"( 4
September 2014).

%35 Quasar De Valores Sicav S.A., Orgor De Valores Sicav S.A., Gbi 9000 Sicav S.A. And Alos 34 S.L. V. The Russian
Federation, SCC Case No. 24/2007, Award, 20 July 2012.paras 32-33.

5% |bid.paras 32-33, 224.



196

o Aaa w

Tuddusield flsuasih@nwuwwditadeluafndumseugylanainis
YBIUBLIENTDIVBIYAAATINIUUIN (mass claims) FaNTATUAYURUNUIINYARATIAY

wazyaranauatuayuRuyuinislddmnamuatlunszuIumsiansan

1981919 U AR Abaclat and others (formerly Giovanna A.

=

Beccara and others) v. Argentine Republic®*’ ﬂaﬁﬁl\h m%ﬁuﬂuﬁaamuluﬁuﬁﬁm
Na1191991UsEInAslauAUIaslianusnsaln el the Agreement between the
Argentine Republic and the Republic of Italy on the Promotion and Protection of
Investments 158 Argentina-ltaly BIT \Agauiiesannmsiniintisenil (default) maiusins

v Y] N s a 538 < _ = Y v ¢ a
?J@Q%Liﬁ]ﬂiaﬂﬂ@@ﬂimﬂUﬂiglfﬂﬁaqiv\]umu’] ﬁ]ﬂLiEJﬂiaﬂMUizL‘VlﬁmiLf\]umqusw

o
<3

eudemedudiuau 3 udunsaansansy Jsnmzoygilanainiskaladvinauessln

[d o v Y s o 53QI aa Y 14 [
WU 1.35 NUATUNBARTANIY (”IEJﬂmﬂh’]ﬂg‘U@LﬁEJﬂﬁ@ﬂ%@ﬂuﬂﬂﬁﬂ’]u’]u&nﬂ (mass

a Y 1

claims) Avingnszuaruniseyglanainisiduadusnlulseifmansvas ICSID™ Falu

Y

A ayva v ° ! aa '
AOULTALIULUNLTYINTDINIUIUNINALT 180,000 518 (Uﬁﬂaﬁiiumuazumqﬂﬂa) N

kY

ffSenFosduunilslansuiuanauetouaniUfsumayiulassadimivasensiauiun
(Exchange Offer 2010) 33A4MAT1UIUYTZUIU 60,000 518 NTIRNTUNTLZUIUNINTUN

aly>"!

Uszinuitneadesdunisaduayutuyuainyanadiamiiogin nsdil

Y

AMEYINUANIZAD15IAURANT (Task Force Argentina: TFA) @9U52nausigsuInsdysn@s

a o 542 a [y LY Yo va 2/ < Y v a 2/
AdeY 31U 8 su1A1s>? NveiusUnsviiudisenios iWusunu (Agent) vasiSunsas
lunsaiunszuruniseuglanan1siavun lagludennassening TFA uazgisenias
Avualit TFA Wudeenanldireiamualuniseugilagainisees ICSID Wakaniunisi

al [y

SensesresdardnslunisaniiuaAnusuiasnsuinfgisensesdteglunseuiuiiansan

ey

LY

YaanseugIlagaINsARil wenaintidiivernualuienanseng « ves TFA (TFA Mandate

537 Abaclat and Others (Formerly Giovanna A. Beccara and Others) V. Argentine Republic, ICSID Case No. ARB/07/5,
Decision on Jurisdiction and Admissibility, 4 Aug 2011.

5% |bid.para.8.

% UNCTAD, "Investment Dispute Settlement Navigator: Abaclat and Others V. Argentina."

540 Abaclat and Others (Formerly Giovanna A. Beccara and Others) V. Argentine Republic, ICSID Case No. ARB/07/5,
Decision on Jurisdiction and Admissibility, 4 Aug 2011.para.295.

54 |bid.paras 216,294.

%% |bid.para.65.



197

Package) Nildnwazidun1sirinandvesdisaniadlunsdnnisuasaniunszuiuiiansan
nanalagagude TFA figruralunisandunisans 9 Asndulunszuiufiarsannis
auglanaIn1svsensnassyiudedinnm lngludesUSnugisunses ((Hewusing laense
1 1 [ Y o ! = ! o
uwsinedla Iaeg TFA WudMnuadmunganuazivanmenuignmndinaungvaie
White & Case Iagaziin1sfnsadeaisiu TFA Wit wasdisenTesldaiuisadanis
nunaaunse TFA 16t TFA Timauafidesdniiunisludnvagiguiin Wuaudwdu
= 2 v v 1% 1% ) < o A Y °o a
WenmaludunuvesdisensemnaulavaenndewasiduduniBudediu lnensaniiunis
Y99 TFA tusasrnildanauselovidsuiuvesisoniomnau

1Y

v v v v 1 Y a v 1 v a d‘d
AenAulandedn diseneslilalvanuduseundnaniungvuiglunis

auIlNRaINIg oI Nanalelsens Ingwarausen1sviauesAnAIulaLgadn

Y

Tannadly TFA Mandate Package Milvig1u1amuANegsauysel (full control) wilenis

auglanain1suardnseudnsiugiulunssuiuiansanvesisendestulienasulifiaisan

44 =
>4 &

1§ (inadmissible)™ Fspauzaygilanainisidadeusunudinanlaefieudiulagasuin

Wil TFA Mandate Package 3gdinsinuntedninnaledes wigsenioalansiuidednia
wiattugsazyvauluaiuisaldanslunssuiunansanuieusenis wazgaudulsaad
arsadilaladnlunisauliunssuiuiarsanduneitesiugisonfowmagniuauayll

wileufulunszuiunisiiansaunveslisendesdiuiutes diuusegalaves TFA Lily

©
Do,

srusEneUdAyNavtifiatTiTesr LB uyaNveisenTee wndsdAyRfenA1ny

a ¥ 14

arisenfesgnadeaalvinsyyiludainuliieinsvield viieaasdsdvavseideniuionlulng

Y

o))

Yo ¢ 2 |t Ny & & W I3 v Y =
aauiddnvseld Feliiveusitnisiludiiunuves TFA Wunadeaa lnemsdsdunie
Mligisendesnnasdigniseuntnnainis ICSID lnedAgyialuaisedfy wil TFA

2 a |l 1%

Mandate Package a¢d111nan3ene 9 vaesenies saudsliuselevinisdausiesuiaisiu
nshignilesadlaefiSonies uifidudeivilifiSonseslsiingniseygy lnnainis ICSID
efuressuinsaduaindnves TFA ewduiu SemngiGeniesdoseendlddelunis
suglanainisdenuiosionsldarunsanseyinld fadu Feliifudnanubusenvosy

SenFadlumsouglanainislaauysal®

5% |bid.paras 85-89, 451-452.
5% |bid.para.428.
5% |bid.paras 456-465.



198

Y q‘ <@ 1 I ~ 1 Y a = 4
HLUYUNATIIULNUIT TFA Lﬂuqﬂﬂama’m;&auuaumunu bUBIYINLA

1% 1 ¥ I 6 v 1 v a ra 0O Y a a
VBANAIISWINHIUNTDILA TFA QSIQJIMNQG]’EJ‘ULWIULTJUWJN‘U WAHN1IANAasINARaNSluNIS

a

Hoasnfvaenisonsosdioaluladoulosnaniinnlaensandnvilrlaundsuseleuiina

(%
A I

isegiadunieaiesnnmsosnaildigluniseugylanains lneussiiudfglunddl Ao

-

n1siignunIRIUANBE NNy TN (total control) YasuARaTiauRatuayuRunulunsALTy
nTrUIUN1TUIA19 9 wnuisenTesduduluniudennas endlog19.9u 1569
AU IANAINT LYY Lagusne NM9iaenkagdin1sNUIgAIIN Lagn15RsINIeY

v Yo v & v oo v o A = ° ¥ a a Y v o |
Auanasivg a1 Wudu Felennasisnaniinaidunisindndnsvesisunas vilvlyl
a1013089N15 TFA wagnuigaulunszuiunmsiansanta saudanisldainsaflessuians

AueiusUnshiiinunaensseziianseunylanaInig

defiansurdidadoveseyylanainislulssidudesnisldsiue
muRuesyARaTiaudatuayuiuuLazashifnavslunszuiuiinnsanvesisenioaui
919a3Ul nsdififennasatuayuiiuyuiidennadiandymnaiianuiaivayuiuyulunis
T¥emnalunmsdniiunszuiufiansan W msidennuisanny viegldervg anunsanszsi
lelunseyalanainig egradesludeiFeniesdsiiiunszsuiuiansandmivgiGensos
F1urunn Gsnskafunuiiedinimmuisanuuasdidunsruauinnsanluluwuimis
Fertududedndu iliuiudnstisnnamunuesauysaifilidmanssnufsaniuzves

(%
v

Joisuniemsegisunies agelsns Anddadeldwansliiiiui anzoygilanainisueniu

Y
wAaNuguresnsatvayuRuuligsendeduniseyglanainisienaniunislasu
naUszloyiursedimauunuy agraduluafi Ae naslignilesailuszesiiaid
n15ouqyleanaInTs wendanil AngeynlnnaIn1TEesuitmanvesnIsativauduyuy
nyArafaNlukdroINTaTUAYUNITUIIINTEUIUNITERSIIU (Access to Justice) Bneae
v ‘NI 4 1 = 1 ra LY a Y a b o [
aenland1fiadn mnlufinisatfuayulunuain TFA disenesduiuuinliduiazauise
ganeldingluniseuglanainisiasienuies

719814919U AR Ambiente Ufficio S.p.A. and others v. Argentine

Republic®® adtiiensasdyyidsn1ideu 91uiu 64 518 (Fin 119 $18)°7 Senfesli

o

5% Ambiente Ufficio S.P.A. And Others (Formerly Giordano Alpi and Others) V. Argentine Republic, ICSID Case No.
ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013.

*7 Ibid.para. 336. aiun1sayylanain1slEFensodiuil 119 918 udeuniifiseniasundiusutenaniuasuras

915laufun (Exchange Offer 2010) JuvidefiunTosluafivisdudnuiu 64 e



199

Uszimaesiauiuivaeninudemeidudiuiuty 6.80 d1ugls (10.70 aunoaans

Y, )548

an35)>*® annisasiliniusnsdiniele Argentina-ltaly BIT Inen1siatng1sesnil (default)

v v s

AU USURTV0ID15IAURUTUIRBAAUAUTL AR Abaclat and others v. Argentina®® weily

A Y a a

AR North Atlantic Société d’Administration’s (NASAM) yaraanugatuayutuuluag

Y

=

HllidunissiunguuessuinsguieiusdnsorsiauiurliungiSenseswuy TFA wsed

AnaiegItennyeslunmsveiustnsananiinamu sudsfisendowsetln®

Y

¥

Uszihuiiieadesiimsfinuiliin gandulandedn dendulgmldldnig

% a d' = oo < ra
AUVAYURUNUIINYAARTIAIY WARDUNUINUDY NASAM Y118711U19A1UANIUNANSLTUATINY

Y

Yy A Y a .. ad ] = & -1 Y]
dulaldeNuiase (real party in interest) Tupdtl na1me Wulsiwdnaulinmainis

Yal o
A
Y
dnduladngniseuglanainisesaivesisenses udidenuazdinisnuieainy {Wuld
grunImuaNegvauysalmiion saugylanainisiedisenseuazsduglasulsslovilus
\iearlAen (sole beneficiary) #0yay1381ina NASAM Augisensas (NASAM Mandate) 4]

waLdunisassguassaseninegiBunfatuasnuneany’

ANZIYQIAAAINITIRITBUsTIAUAINE 1 IABaTU3T Wa1Tauadudl
NASAM azfunumdifgy ldldiiswanisadvayuRunuiegisonsos uidiiesiunay
UszanuaugiSonfoslumsendunszuaufionsan ualdlevihli NASAM egluaniuziias
muAuNTEUILTasan nsyneanugengnynitulaeniisdoususiunademung e ud

< [

Aealesfanuneanuiugidandouity wildlfgnaniuniu NASAM Mandate Fafudaay
semrine NASAM fufiFendos ungnusnaildtnasegnanzasindusunuresdionsos
1ail9 NASAM wazlaildsuddsain NASAM wiegndla uananinisil NASAM faavaneda
d3enFoudieltuialdlieousudeuaniuasuvedersiaufun (Exchange Offer 2010)
Falaiiduwma 1ilosanfiFunTesdrulngluneuisuaidndulannasiudelauedanan
msrariu angoyglanainisiaduit Nasam llddudfinnlunssuaufiansunid
NASAM Mandate lailfunsnuaenisdansmuisainuuazanuaiunsavesgisondoslunis

AdunszuiuiinnsaiieUselevigegn Wsluiiveuswininisnivauainaeuenlunssuiu

5% UNCTAD, "Investment Dispute Settlement Navigator: Ambiente Ufficio and Others V. Argentina."

5% Abaclat and Others (Formerly Giovanna A. Beccara and Others) V. Argentine Republic, ICSID Case No. ARB/07/5,
Decision on Jurisdiction and Admissibility, 4 Aug 2011.

%0 Ambiente Ufficio S.P.A. And Others (Formerly Giordano Alpi and Others) V. Argentine Republic, ICSID Case No.
ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013.para.275.

%1 |bid.para.186.



200

NINTUINTBANISTANULAINAUTE LY UNVLUBUNIAIYNSTITLUNDIUIIVDIA L Y

aulanaIN1g>

i 1

2819l5AM U LFnAUlAlaLIIBNI HSeNSaI T UNTEUIURINTALNY

Y Y

o '

NASAM Faidugfinmifaiuladeuiaie llesaindyarsening NASAM dugdisenses

]

unlin NASAM fidnslasunausslevineuwnudusiiuainnavestasensos vilifizen

I Yaa a o 1 1

Fosldonaldansluniseugilanainis Tne NASAM lalldfiansaenanguiu Wesainladlad

'
[ a v al [y

dyrAnden wazuddn NASAM azduddnamunenny siumugisenseswazdeyaneniv

v Y

v CY a

foisunies atvauuduyuuazlisuveanysaliviioniseygilagainis uanldladhsu

@ a

widuginim nseugralisnduniseugilagainisdeliiieginngiidiuladen

=) [

wie3egslufianslasunuquaseanield BIT Sudunisldnssuruiiansanlilunfiveu

[ 1

(abuse of process)*™ FanpuzeaugyngaINsiitadesalid ldoramusefuldndius

4
unuInes NASAM Tunszurufiansanesyinligiseneslifiansluniseyslnnainig fai
Ia3ftadeneunminualdelddndudesedursUssiiusanaian Lﬁa;Eﬁmﬁymhﬂé’ﬁ%ﬁumﬂu
Jorsunsaauny NASAM Fslidesidadudn NASAM 1uiinaavuaiu ICSID Convention uaz
BIT w3olyl dadfu Fslifiuiniinsldnssuruiansanldlunadveuiiissanunuinees

NASAM wiae19lan>>

v YV ¥ 4

nnsAnwa3dadednsiu filsudinanudiuit NASAM 1Wuyanaiiay

Y a a

Herfuayuunuliungizensedaeiidonnasativayufunu fo NASAM Mandate G5zl
n1seenAlgdneluniseuy lagainsvinli NASAM fanslasunanauunuatntavesle
Fondes Judunsaiifnsatuayuiuyuanyanaiiasiiionaneuunuduiiiu Tngmn
Ansganditadvesnnzeuglanamsluaiionvazllid nadyaeafiadalivayu
Funudadunumlunsdiiunszuiufiansannseyyilanainig 1wy msdonnuienin
Tneg{Fondoandudusieis nstaeUssanunuligidondostu snlailfidunisunsnussnisds
NINUIEAMULAZANAINITATESEnSaslunsAdunsruIuiatsan aglidedunis
muaunietafuwisnaysslonifaznsgnudownsiuiaveseygyilanainisuazlidina
nsEMUseanuzveIiTundeq esnnauzoyylanainislddediunuimaisidiuly

NSEUIUNANTUIVRIYARATA UL AT UALLR U LA Ay Tl iRana uLIUYARALYWINAEY

2 |bid.para.277-278
553 |bid.paras 286-287.
% |bid.para.332.



201

Tiyaratunatedugfinmilaulidenuwiase viefonnfisonsesindunsaudeisenses
Weusgleriveayanafiaudatvayuiunuandunszuiunisiiansaniliveu eideud

ALANIN kR dadedaunsaldiunsdidunenainnseygilagainisdlidaisensas

FuuLntke WesannsaiiNSunSaunaods 1wl 64 518 tdunwinluad Abaclat and

a

others v. Argentina @eildnuiuiensasns 60,000 518 (310 180,000 $18) Usenaufiuaue

Y a [y

auglana1n1slilafinswenlesunuinvesuanaaudaTuaURENUERUANLLANAIIYEY

a 14

a ado aday o & o a o a R P
ﬂi%U'JUWGU'ﬁm’]I‘UﬂWUﬂUﬂVW] QL Bﬂﬁaﬂﬂqujuuaﬁﬂi'@ﬂ%@LiEJﬂi@QL@EJ'JLLW@EJ'NIﬂ"UQG]'N

o v

=
il
9nAR Abaclat and others v. Argentina #48N15NA12919AINE

2987919 U AA Giovanni Alemanni and others v. Argentine

555 )556

Republic™® dawfivasdluailazulain fisenfosdayufdandeudiuiu 74 518 (Au 183 518

SunS0IN15TALTEAULEINIEAINUTEINABISRURUNTUI UL 14 Aunoaa1sanss>>’

RN IRt ettt R N etk 1oV o I EQ I AT IE e Erig N

(%
=

yananaugatuauuRunuluadil e NASAM sigiagifiuafneumnii

¥
a A 2

TneUszinuluafisrndulaldudinisatuayuiunuainyaraiiay dnnuadeais

Audelaungsluad Ambiente Ufficio S.p.A. and others v. Argentine Republic®*® na11A®

o3 NASAM W ugiinmdfdiuladenusiase eswnludaduayuaildaneluad
YOIHLIUNTOUNBHANDUUNUTITUBEAUNALYIIAR TuTonnasTelia1u1a NASAM
lunseuaumileniseuglanainisvesdizonie §isenseslianunsaaiuaunisaniunis

Y9IU18AINTS NASAM LT udidanuazdinis wagliaiuisanrvaunisandunszuau

Y

Asanla>™

ag4lsfinu auzeyylanainisiiauiiulasaslin deldudunsdu

9 v 9

YOIHARATULNEILATNINGT1 TN AN W Y8IN1TATUAYURUNUIINYAAATIANY

555 Giovanni Alemanni and Others V. Argentine Republic, ICSID Case No. ARB/07/8, Decision on Jurisdiction and
Admissibility, 17 November 2014.
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55T UNCTAD, "Investment Dispute Settlement Navigator: Alemanni and Others V. Argentina."

5% Ambiente Ufficio S.P.A. And Others (Formerly Giordano Alpi and Others) V. Argentine Republic, ICSID Case No.
ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013.

5% Giovanni Alemanni and Others V. Argentine Republic, ICSID Case No. ARB/07/8, Decision on Jurisdiction and
Admissibility, 17 November 2014.paras 45,128-144.
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561 Giovanni Alemanni and Others V. Argentine Republic, ICSID Case No. ARB/07/8, Decision on Jurisdiction and
Admissibility, 17 November 2014.para. 278.

562 Ambiente Ufficio S.P.A. And Others (Formerly Giordano Alpi and Others) V. Argentine Republic, ICSID Case No.
ARB/08/9, Decision on Jurisdiction and Admissibility, 8 February 2013.
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563 Article 47 Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so

require, recommend any provisional measures which should be taken to preserve the respective rights of either
party.

5% Rule 39 Provisional Measures

(1) At any time after the institution of the proceeding, a party may request that provisional measures for the

preservation of its rights be recommended by the Tribunal. The request shall specify the rights to be preserved

the measures the recommendation of which is requested, and the circumstances that require such measures.
565 Report of the lcca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International

Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.p. 172.
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566 Emilio Agustin Maffezini V. The Kingdom of Spain, ICSID Case No. ARB/97/7, Procedural Order No. 2, 28 October
1999.

567 |bid.paras 1-4.

%8 |bid.paras 13-15.

%69 Rsm Production Corporation V. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia's Request for
Security for Costs (Assenting reasons of Gavan Griffith, 12 August 2014), 13 August 2014.

570 |bid.(Dissenting opinion of Edward Nottingham, 12 August 2014) para. 6.

511 ﬁmmLﬁué’ﬂwmzﬁﬂﬂéﬂﬂiﬂﬂgiuﬂﬁﬁuﬁﬂ 191 Lao Holdings N.V. v. Lao People's Democratic Republic, ICSID Case
No. ARB(AF)/12/6, Procedural Order No. 11, 28 June 2018, Valle Verde Sociedad Financiera S.L. v. Bolivarian
Republic of Venezuela, ICSID Case No. ARB/12/18, RSM Production Corporation and others v. Grenada, ICSID Case
No. ARB/10/6, Tribunal's Decision on Respondent's Application for Security for Costs, 14 October 2010.
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579 Rsm Production Corporation V. Grenada, ICSID Case No. ARB/05/14, Order of the Committee Discontinuing the
Proceeding and Decision on Costs, 28 April 2011.

80 Rsm Production Corporation and Others V. Grenada, ICSID Case No. ARB/10/6 Case No. ARB/10/6, Tribunal's
Decision on Respondent's Application for Security for Costs, 14 October 2010.paras 3.2-3.4.
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%82 Hesham Talaat M. Al-Warraq V. The Republic of Indonesia, UNCITRAL Award on Respondent's Preliminary
Objections to Jurisdiction and Admissibility of the Claims, 21 June 2012.
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93 Domingo Garcia Armas, Manuel Garcia Armas, Pedro Garcia Armas and Others V. Bolivarian Republic of
Venezuela, PCA (UNCITRAL) Case No. 2016-08, Procedural Order No. 9,

9% UNCTAD, "Investment Dispute Settlement Navigator: Garcia Armas and Others V. Venezuela."
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Decisions on Security for Costs in the Wake of Armas V. Venezuela," [Online] Accessed: 15 JUne 2021. Available
from: http://arbitrationblog.kluwerarbitration.com/2018/09/18/assessing-a-potentially-emerging-exception-for-
third-party-funding-in-investment-treaty-decisions-on-security-for-costs-in-the-wake-of-armas-v-venezuela/

% Domingo Garcia Armas, Manuel Garcia Armas, Pedro Garcia Armas and Others V. Bolivarian Republic of
Venezuela, PCA (UNCITRAL) Case No. 2016-08, Procedural Order No. 9, para. 242.

€07 Report of the lcca-Queen Mary Task Force on Third-Party Funding in International Arbitration, International
Council for Commercial Arbitration, Report No. THE ICCA REPORTS NO. 4.pp. 179-180.

%8 Domingo Garcia Armas, Manuel Garcia Armas, Pedro Garcia Armas and Others V. Bolivarian Republic of
Venezuela, PCA (UNCITRAL) Case No. 2016-08, Procedural Order No. 9, para. 246.

699 |bid.para. 261.
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“Prohibitive”," [Online] Accessed: 1 July 2021. Available from: https://www.thejudgeglobal.com/order-for-
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31 Rule 53 Security for Costs
(3) In determining whether to order a party to provide security for costs, the Tribunal shall consider all relevant
circumstances, including:

(a) that party’s ability to comply with an adverse decision on costs;

(b) that party’s willingness to comply with an adverse decision on costs;

() the effect that providing security for costs may have on that party’s ability to pursue its claim or
counterclaim; and

(d) the conduct of the parties.
(4) The Tribunal shall consider all evidence adduced in relation to the circumstances in paragraph (3), including

the existence of third-party fundins.
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62 ARTICLE 3.37 Third-Party Funding

1. In case of third-party funding, the disputing party benefiting from it shall notify the other disputing party and
the division of the Tribunal, or where the division of the Tribunal is not established, the President of the Tribunal
the existence and nature of the funding arrangement, and the name and address of the third party funder.

2. Such notification shall be made at the time of submission of a claim, or, when the financing agreement is
concluded or the donation or grant is made after the submission of a claim, without delay as soon as the
agreement is concluded or the donation or grant is made.

3. When applying Article 3.48 (Security for Costs), the Tribunal shall take into account whether there is third-party
funding. When deciding on the cost of proceedings pursuant to paragraph 4 of Article 3.53 (Provisional Award), the
Tribunal shall take into account whether the requirements provided for in paragraphs 1 and 2 of this Article have

been respected.
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	5.1.1.2 การสนับสนุนเงินทุนเงินทุนจากบุคคลที่สามในประเทศต่าง ๆ
	(ก) ประเทศออสเตรเลีย (Australia)
	(ข) ประเทศอังกฤษและเวลส์ (England and Wales)
	(ค) ประเทศเยอรมนี (Germany)


	5.1.2 การสนับสนุนเงินทุนจากบุคคลที่สามในบริบทของการอนุญาโตตุลาการทางพาณิชย์ระหว่างประเทศ (International Commercial Arbitration)
	5.1.2.1 หอการค้านานาชาติ (International Chamber of Commerce)
	5.1.2.2 ศูนย์อนุญาโตตุลาการระหว่างประเทศฮ่องกง (Hong Kong International Arbitration Centre)
	5.1.2.3 ศูนย์อนุญาโตตุลาการพาณิชย์ระหว่างประเทศแห่งออสเตรเลีย (Australian Centre for Commercial International Arbitration)


	5.2 กฎเกณฑ์และแนวทางที่เกี่ยวข้องกับการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุนที่มีการสนับสนุนเงินทุนจากบุคคลที่สาม
	5.2.1 กฎเกณฑ์และแนวทางที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สามในกลไกสำคัญของการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน
	5.2.1.1 กฎเกณฑ์และแนวทางที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สามใน ICSID
	(ก) กฎเกณฑ์ที่ปรากฏใน ICSID Convention และ ICSID Arbitration Rules  ที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สาม
	(ข) ข้อเสนอเพื่อแก้ไข ICSID Arbitration Rules ที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สาม

	5.2.1.2 กฎเกณฑ์และแนวทางที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สามใน UNCITRAL
	(ก) กฎเกณฑ์ที่ปรากฏใน UNCITRAL Arbitration Rules ที่เกี่ยวข้องกับ การสนับสนุนเงินทุนจากบุคคลที่สาม
	(ข) แนวทางการปฏิรูปของ UNCITRAL ที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สาม


	5.2.2 กฎเกณฑ์ที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สามในสถาบันอนุญาโตตุลาการอื่น ๆ
	5.2.2.1 ข้อบังคับอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน (Investment Arbitration Rules 2017) ของ SIAC
	5.2.2.2 ข้อบังคับอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน (International Investment Arbitration Rules (For Trial Implementation) 2017) ของ CIETAC

	5.2.3 กฎเกณฑ์ที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สามในสนธิสัญญาด้านการลงทุน (Investment Treaty)
	5.2.3.1 ห้ามการสนับสนุนเงินทุนจากบุคคลที่สาม
	5.2.3.2 กำหนดหน้าที่การเปิดเผยข้อมูลการสนับสนุนเงินทุนจากบุคคลที่สาม
	5.2.3.3 พิจารณาในการออกคำสั่งให้วางประกันและจัดสรรค่าใช้จ่าย

	5.2.4 หลักเกณฑ์ที่เกี่ยวข้องกับการสนับสนุนเงินทุนจากบุคคลที่สามในแนวทางปฏิบัติเรื่อง การขัดกันแห่งผลประโยชน์ในการอนุญาโตตุลาการระหว่างประเทศของ IBA


	บทที่ 6 แนวทางในการกำกับการสนับสนุนเงินทุนจากบุคคลที่สามในการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน
	6.1 บทวิเคราะห์ความเหมาะสมในการนำการสนับสนุนเงินทุนจากบุคคลที่สามมาใช้ในการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน
	6.1.1 ข้อสนับสนุนในการนำการสนับสนุนเงินทุนจากบุคคลที่สามมาใช้ในการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน
	6.1.1.1 สนับสนุนการเข้าถึงความยุติธรรม (Access to Justice)
	6.1.1.2 ส่งเสริมให้คู่พิพาทมีสถานะเท่าเทียมกัน (Level the playing field)

	6.1.2 ข้อโต้แย้งในการนำการสนับสนุนเงินทุนจากบุคคลที่สามมาใช้ในการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน
	6.1.2.1 การยุยงให้เป็นความและการสนับสนุนการฟ้องร้องไม่มีมูล (Frivolous claims)
	6.1.2.2 การทำให้ความยุติธรรมกลายเป็นสินค้าหรือการลงทุน (Commodification of justice)

	6.1.3 ความเหมาะสมในการนำการสนับสนุนเงินทุนจากบุคคลที่สามมาใช้ในการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน

	6.2 บทวิเคราะห์แนวทางในการกำกับการสนับสนุนเงินทุนจากบุคคลที่สามในการอนุญาโตตุลาการระหว่างประเทศว่าด้วยการลงทุน
	6.2.1 ข้อวิเคราะห์และแนวทางในการกำกับปัญหาเกี่ยวกับผลกระทบต่อประโยชน์สาธารณะ (Public Interest)
	6.2.1.1 การจำกัดการสนับสนุนเงินทุนจากบุคคลที่สามโดยระบุเงื่อนไข
	6.2.1.2 บทลงโทษ

	6.2.2 ข้อวิเคราะห์และแนวทางในการกำกับปัญหาเกี่ยวกับการขัดกันแห่งผลประโยชน์ที่อาจเกิดขึ้นของผู้ทำหน้าที่อนุญาโตตุลาการ (Potential Conflicts of Interest)
	6.2.2.1 ข้อวิเคราะห์เกี่ยวกับการกำหนดหน้าที่ในการเปิดเผยข้อมูลการสนับสนุนเงินทุนจากบุคคลที่สาม
	6.2.2.2 ข้อวิเคราะห์เกี่ยวกับข้อมูลการสนับสนุนเงินทุนจากบุคคลที่สามที่ต้องเปิดเผย
	6.2.2.3 แนวทางในการกำกับปัญหาเกี่ยวกับการขัดกันแห่งผลประโยชน์ที่อาจเกิดขึ้นของผู้ทำหน้าที่อนุญาโตตุลาการ (Potential Conflicts of Interest)

	6.2.3 ข้อวิเคราะห์แนวทางในการกำกับปัญหาเกี่ยวกับเขตอำนาจของอนุญาโตตุลาการ (Jurisdiction) และการวินิจฉัยเพื่อรับคำขอไว้พิจารณา (Admissibility)
	6.2.3.1 ข้อวิเคราะห์แนวคำวินิจฉัยเมื่อมีข้อโต้แย้งเรื่องเขตอำนาจและการวินิจฉัยเพื่อรับคำขอไว้พิจารณา
	(ก) แนวคำวินิจฉัยกรณีบุคคลที่สามผู้สนับสนุนเงินทุนได้รับผลตอบแทนที่ขึ้นอยู่กับผลแห่งคดี
	(ข) แนวคำวินิจฉัยกรณีบุคคลที่สามผู้สนับสนุนเงินทุนมีการควบคุม (control) ในกระบวนการอนุญาโตตุลาการ

	6.2.3.2 แนวทางในการกำกับปัญหาเกี่ยวกับเขตอำนาจของอนุญาโตตุลาการ (Jurisdiction) และการวินิจฉัยเพื่อรับคำขอไว้พิจารณา (Admissibility)
	(ก) หากมีข้อโต้แย้งกรณีบุคคลที่สามผู้สนับสนุนเงินทุนได้รับผลตอบแทนที่ขึ้นอยู่กับผลแห่งคดี
	(ข) หากมีข้อโต้แย้งกรณีบุคคลที่สามผู้สนับสนุนเงินทุนมีอำนาจควบคุม (control) ในกระบวนการอนุญาโตตุลาการ


	6.2.4 ข้อวิเคราะห์และแนวทางในการกำกับปัญหาเกี่ยวกับคำสั่งให้วางประกันค่าใช้จ่าย (Security for costs) และการจัดสรรค่าใช้จ่าย (Allocation of costs) ในการอนุญาโตตุลาการ
	6.2.4.1 ข้อวิเคราะห์แนวคำวินิจฉัยกรณีคำสั่งให้วางประกันค่าใช้จ่าย (Security for costs)
	(ก) แนวคำวินิจฉัยของคณะอนุญาโตตุลาการกรณีการได้รับการชดใช้ค่าใช้จ่ายคืน “ไม่ใช่สิทธิ”
	(ข) คณะอนุญาโตตุลาการจะมีคำสั่งเรียกให้วางประกันในพฤติการณ์พิเศษ (Exceptional circumstances) หรือร้ายแรงอย่างมาก (Extreme) เท่านั้น

	6.2.4.2 แนวทางในการกำกับปัญหากรณีคำสั่งให้วางประกันค่าใช้จ่าย (Security for costs)
	(ก) กำหนดบทบัญญัติคำสั่งให้วางประกันค่าใช้จ่ายที่มีมาตรฐานไม่สูงเท่ามาตรการคุ้มครองชั่วคราว
	(ข) ผลักภาระการพิสูจน์ให้แก่คู่พิพาทผู้รับการสนับสนุนเงินทุน
	(ค) ผู้ยื่นคำร้องขอให้คณะอนุญาโตตุลาการมีคำสั่งให้วางประกันต้องเป็นผู้ชำระค่าใช้จ่ายหากไม่มีคำชี้ขาดเรื่องค่าใช้จ่ายของผู้ยื่นคำร้องขอ

	6.2.4.3 ข้อวิเคราะห์ปัญหากรณีการจัดสรรค่าใช้จ่ายในคดี (Allocation of costs)
	(ก) ข้อวิเคราะห์กรณีค่าใช้จ่ายในการอนุญาโตตุลาการที่ได้รับการสนับสนุนเงินทุน
	(ข) ข้อวิเคราะห์กรณีค่าตอบแทนที่ต้องชำระให้บุคคลที่สามผู้สนับสนุนเงินทุน

	6.2.4.4 แนวทางในการกำกับปัญหากรณีการจัดสรรค่าใช้จ่ายในคดี (Allocation of costs)
	(ก) กรณีที่คู่พิพาทผู้รับการสนับสนุนเงินทุนทำข้อตกลงการสนับสนุนเงินทุนซึ่งต้องให้ผลตอบแทนเป็นตัวเงินแก่บุคคลที่สามผู้สนับสนุนเงินทุน
	(ข) กรณีที่คู่พิพาทผู้รับการสนับสนุนเงินทุนไม่มีการทำข้อตกลงการสนับสนุนเงินทุนหรือมีหน้าที่ตามกฎหมายในการให้ผลตอบแทนเป็นตัวเงินแก่บุคคลที่สามผู้สนับสนุนเงินทุน




	บทที่ 7 บทสรุปและข้อเสนอแนะ
	บรรณานุกรม
	ประวัติผู้เขียน

