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# # 6185975734 : MAJOR LAWS

KEYWORD: EVICTION, HIRE OF PROPERTY, SALE, MUTATIS MUTANDIS
Chanakarn Choeitum : LEGAL PROBLEMS IN THE APPLICATION OF THE SALE PROVISIONS TO A HIRE OF
PROPERTY : A CASE STUDY OF EVICTION. Advisor: Prof. Sanunkorn Sotthibandhu, Dr. Jur

The ‘mutatis mutandis’ application of the sale provisions on eviction to a hire of property according to
Section 549 of the Thai Civil and Commercial Code, remains unclear and problematic. That is, the decisions of the
Supreme Court in relation to the application of Section 475 and 479 are not yet in uniformity. Therefore, when it has
been applied to a hire of property, the legal status and the ambit of the application can be uncertain. Also, several
decisions of the Supreme Court applied Section 477 in which the hirer, who'is prevented from possessing the property,
can bring a claim against the third party under the condition that the lessor is summoned to join as a plaintiff. This
application seemsinconsistent with the legal relationships, the nature of the contract of hire of property including other

legal doctrines e.g., the concept of personal and property rights, le gal methodology and the law on civil procedure.

According to the civil codes of Germany and France, each of the provisions on eviction of sales and hire of
property is separated and independent, without any co-application. Likewise, the French Civil Code, which is categorized
underthe contract system as Thailand, separately stipulates the rules on the action to join the selleror the lessor. This
is in line with the nature of the contracts and the legal premises that enable the purchaser or the hirer to bring a claim
in the dispute. The purchaser, with the legal basis of ownership and tort to sue a third party, is entitled to join the seller.
On the other hand, in a hire of property, the hirer who does not retain the locus standi as such cannot sue the third

party, despite joining the lessor.

Pursuant to the study of the problem in Thaiand foreign legal systems, the author suggests that Section 475
should be utilised in tandem with Section 479 within the confines of the characteristics and the nature of the hire of
property. Also, procedurally, the new provision in relation to the eviction in the hire property should be added to be
Section 549/1, which is “When a third party brings a claim against the hirer regarding the eviction, the hirer may request
the court to join the lessor as a co-defendant with the hirer in order for the court to hear the cases together.” In
addition, if the hirer desires to bring an eviction claim, the lessor must be his counterparty. Nevertheless, if the added
provision is impractically materialised, the author suggests the alternative routes of applying Section 549 “mutatis
mutandis”,which are more methodologically valid and consistent with the nature of the hire of property, personal and

property rights, and the law on civil procedure as well as explanatory remarks on this topicissue in law textbooks.

Field of Study: Laws Student's Signature ... v

Academic Year: 2020 AdViSOr's SIgNAtUre ... veee e



AnRnNssuUszNA

=

Ineimusiirdisagalulildmnunarnaunningan mmuideite mwtiemie
wazrdslannyananatsyinu {7 surensurounsEAN Aansse a3, atuvinsal Tandius 7
soulonalsdiTouldinyiineifnust vuwnn e ensunaazina wull miuluemsdiuine
Ineriinug naensrezna N1 s viulvianu Winisaduayu aesfuuzniadeou Ussiu

NsAnwmazwa shua Ty a YregaUseniearuAniuy sadusn o sudulslesisenisingd

VY a

AuAI1RE19NN BT YIgnTIINWINe NS kLY s uwdluliany salsuwaslinnadladide u

Y

bENBUN

Y )

Aideuvensuveunseam a5, 1lng 2ediEs 1linsnaaznaduiiadfududsesu

9
[

nssuN1sEeuIneg iinwg warliniuylsidedidsunate sy viansuTud senislddesdn asianiu
TeyaluAngtinusiianysel n1sruAIINgVInevesUsemAaniuSas TSR sl aufsAuugin
wazariunsisnssudusleyidts sl idsladidounannan

HIEUIaNTUYOUNIEAN HYI8AANTITEY A3 1UANT INeMINa uagdyigmmansase
A3, NTAVS vovina Tingudarnan Ul unssunisaeuing 1inus viuraaeslifuuzl 1
Puugnmmawesine1inud sudsdeAaill i suldun ssduluudaldegeseudu vl
IneriinususznaudeamAniuiisoudusaauy saif iy

AT suveveunudmiiUssivdngnslanansuv Undn dmuduugiuazany
Prgmdelunisu JURaut unausng 9 8 veUAMLIBARSTI ASHNAINYAY UNATINNAITIM N
Wafu o 985871 WA AL g3NIAYS] UE1I85Y1 NENWU WengAN 1d TINYT W1LDIR
Wadng N wazUNAITARLA g dwiunistuitelygm wanwdsutenuiu Taudiswmde
lunsfinwnduauay nwensUssma saud adfiew o i 9 ﬁ’ammﬁmnmﬁmﬁ@ﬁauﬁjaWﬂa"nu'm
Ifvamun dmfuduusd audomde wanduidslaliidowauon

1%

qavinell JillguvansuvaunszAnda 11301 Heane uazaseuaiIvesilisy uaRad ATy

o

nlinsatiuayukazegiiaamamudniall aesviasle Suilslam ianusnuaziddaundideuau
emusadulldniegaluls vl {lsuninduedwd il Inerdnusa Jullezidunanunia

FgnisnfivselevdnedAnwingvute wazdaeimunin1sifeansinelidussuvundatu

a a a

UsglewtladuinanIne inusadull {il suvensuauanamun il idiinsenan nviny wevin

v
A Y a

Weninusaduiiiveianatnysensle llsuveususuliusiiewifewasveasioun a Al

YUMNUA LR



#1308y

UNBATDNTIVIIIY ..o A
UNARAG DAY VDU Y e 3
BIBNTTHUUTEN VP oo sssss s s s 3
BITTUR v 2
TR V1311 0 N O ST 9
B VTUBIAN I cererereerereerseseesses e 555 9
TR T o 1
1.1 A DUINUA EAN UENARIUDTTEYM oo 1
1.2 FOQUTZAGANTTANYY ettt e 6
1.3 AULAGIUNTTANEY et 6
1.8 YDUMUANTTIVE oo eeee oo st 6
1.5 FBNNTAWTUNTIFNG ottt 6
1.6 UTEITUTIANAINELITU ottt 7
1.7 vumussanddlULALUNGRURN UNIVERSILY . 7
unii 2 Lmemﬁﬂﬁugmmiﬁﬂw TualRnsseudnsludedenenliludougming
FNUTEUUNDTINEIE oo 10
2.1 mudunmeUsyiRmanivasnsthundadinisseudvsludesdoveinldludes
L 10
2.1.1 AU duanmaUsEIRAARS A UNGRUIETTIU oo 11
21,11 MTTOURVE NI ITOUIY 1 11
2.1.1.2 M ITOUANSIUFYE UG INTNE oo 17

2.1.2 AU TuanmaUsEIRAARSAIUNGAUIEING oo 21



1%

2.1.2.1 A5TOUANSIUFYQUITOUNY oo 22

N. NOUNTITIAYINUTELIAN MLNSWHIA LIV oo 22

U, NAINTIAVIUTELIANYVUVEUNAZIIEYE o 26

2.1.2.2 M ITOUANTIUFQYEY UG INTNE oo 30

N. NBUNTININUTLLIANY MINEUHILAEINYE o 30

U, NAINTIAVNUTELIANNINEUNAE IV o 33

2.2 Lmemﬁmﬁugmmaq N35OUaNS LU ”@mn%@m& .................................................................. 34
22.1 ﬂmmmamaa”@mﬂ%@mw ................................................................................................... 34
2.2.2 ATV UUOGIYIT DI 1o 35
2.2.3 NM350Udnslu ”@mn%@m& ................................................................................................... 38
2.2.3.1 AURINYYDINTTTOUTNG oo 39

2.2.3.2 @135ENAYUBINITTOURNT oo 41

2.2.3.3 HAUDINTTTOUANT oo s s s 49

23 LL.mmmﬁm‘ﬁugmsum N TOURVS U QU NUIITIE e 55
2.3.1 ANV IFQYEY VY NNTNE oo 55
2.3.2 ENTEEVAYUDIFQYENTINTINY oo 55
2.3.3 ANTTOURNSIUTEYEU NI NVITNG oo 63
2.3.3.1 AIUNINYYDINTITTOURNT oo 64

2.3.3.2 ANTEANAVDINITTOURNT oo 65

2.3.3.3 WAVDINITTOURNT oo s 69

2.4 Lmemﬁmﬁugmmaqﬁai‘%m UFZUUNQUINEINE 1 78
2.6.1 AUMINEVDITFITANUTZUUNGAIIGINY o 78
2.4.2 @52 ARYUOITRI BINUTSUUNGAUIEING o 78

2.8.2.0 MITINEMLE oo 79



N, AIALNEUDINTT YN LALVE e 79

U, NN AITNITIINWLE e 79

2.8.2.2 MTAAVVUNDILIEY oo 83

1. AUNINEVDINTTAATIUNG VUG oo 83

U, NN QTNITAATIUNDIINEY oo 83

2.5 Lmemﬁm'ﬁugmmmﬂgmmsﬁ%‘ﬁmsmmqqummzwngmmﬂm ..................... 84
2 B AT BB oo 84

2 5.2 P IIVIEITURT oot 89

d‘ a 49/ o v wa a Al 4‘ dil d‘ 1 % s
Unn 3 LLU’Jﬂ’JWN?’IﬂWUﬁWUﬂ’Wi‘lﬂUVlUiyJimeﬂ”ﬁiE]u@WlﬁIuLﬁaﬂ“ﬁi’eﬁl’] ganlglus oainsne

ANUTEUUNDVILVEATTUTELIIR oot e 94
3.1 Lmemﬁm‘ﬁugmﬁwﬁ’uﬁuaﬁmﬁsauﬁw%mmzwﬂgwmsmwizmvsi ......................... 95
3.2 LLuammﬁm‘ﬁugwmaqmiﬁau?m%mmwungumaﬂ%’ama ............................................... 96

3.2.1 Lmemﬁmﬁugwumaqmﬁau?ﬂw%‘lu ”mwap?i"j/asma ...................................................... 97
32.1.1 mﬂwmwm”zgzyﬂ%ama ................................................................................... 97
3.2.1.2 ENTHANIYVITTYRITOUIE 1o 98
3.2.1.3 mssouanslu ”@mn%@m& ................................................................................. 101

. AIUAINGVBINTTTOUTNT oo 102
V. AVTEAVPYVDINITTOURNT oo 102
Al WAUDINITTOURND oo 105

322 LmemﬁmﬁugmmmmiiauﬁmﬁiuﬁmmﬂL.de%’ws'i ............................................... 114
3.2.2.1 AVURINEUDIFEYQY YNNI oo 114
3.2.2.2 @152 AYVOITEYQY NI NNTNE oo 114
3.2.2.3 NTTOUAVB UG U IUINTNE oo 116

A AITHAUNEUDINTTTOURNDT oo 117



Y. AFLANAYVIINTTTOUANT oo 117

Al HAUDINTITTOURTND oo 120

3.3 LLuammﬁm‘ﬁugﬂmmmiiau%w%mmzwﬂgwmawasﬂu ........................................... 122

33.1 Lme'mﬁmﬁugmmaamsiau%m%lu ”agzgw%ama ................................................... 123

33.1.1 mwwmwaﬁ”@m%’am ................................................................................ 123

3.3.1.2 ENTEANTYVOITYRNTOUIE 1o 123

3.3.1.3 N1590UANDI ”a,;ap%ama ................................................................................. 129

. AIUAINGYBINTITTOURNT oo 129

V. AVTEAVPYVDINITTOURNT oo 130

Al WAUDINITTOUTND oo ssssss s 134

332 Lmemﬁmﬁugmsuaamiiauﬁw%iu UG INTNE oo 140

3.3.2.1 AUAINEVD IR INTIE ..o 140

3.3.2.2 @152 AV TINNTIE oo 141

3.3.2.3 NSTOUATB UG MTINTNE oo 145

. ATUALNGVBINITTOURNT oo 145

V. AVFLANAYVDINTTTOUANT oo 146

Al BAUDINITTOURAND oo 147

B BTU e 157
wnfl 4 Bnssidieudieutymmsthundyginsseuavsludedoneunldludet

VNG MIUTTUUNONINSINGRALTEUUN GURNEANIUTENO e 160

4.1 JamnmsthundugimsseudvsludesdenemlFluEond mng o 160

.11 SEUUBRDY oo ese oo sssses s ssssses e ssseese 161

0.1.2 FADTUBVBINTTTOUTNT woovvrrvvrrreeersereessessssese s s s s s s ssssnes 171

4.1.2.1 Uszananguangl mua s Y8 119151 475 s 184



2

4.1.2.2 Uszananguanal Wwa s QY8 11051 679 e 185

4.1.3 ngusneffiinlHidugulun s o sUARANBUBN .o 189
8.1.3.1 YARBTIEOIFURA .o 190

N FIUVBINULVIFLLYT oo 190

U, GIUYBIUNILNIIU oo 194

B AVTANEUAR oo 204

0.1.3.2 ANYUZAVVUTURD oo 219

0.2 VQUIANINVUTBID oot 227
4.3 VYMIATUTTHAVTUNATILEIN oo 233
UNT 5 UNMEATUUABTOIIUOIUE oo 246
5.1 UNBTU coovrercsmnnncsinnens Dol o SRS b Sl smssssssmssssssmmssssssssssssnns 246
5.2 UBUAUDMUE oot ssesseesest et 254
UTTOUNUNTH e 257
L s 264
AIAHUIN N UTELIAN QVEVIUIIRTIEE oo 265
AARUIN U UTZUIANYWHVEUIBIDTII oo 273
LU 1K S 288



#13UM1579

M13197 1. M5IAUSHUMEUNITTOUAVITA UTLUUNNINE ANUTENA e 157

::1' a ¢ = ° v wa a a 8 & = |
#1919 2. 91’]3’]\‘1'3Lﬂi']81/TLU3‘EJ'UW]EJ‘Uﬂ']31«!’]UWUﬁgﬁy]mﬂ’]ii@uamﬁiuLia\'ﬁiasll’]EJNWI%IUL?@QLGU']

NING ANUTZUUNDNINSINEUBLFNUTENA oo 241



#13UN N

AT 1. FEUUFQYRY NGV oo 161
ATl 2. SEUU U TN VINEIIBTIU s 163
AN 3. FEUURQYU TN GAINIHTIAG e 164
AT . FEUUEYYTUNGVINGING oo 170



uni 1

UNuI

1.1 anuluanuazanudrdgvesUgm

mamsngdue ninadya1Ussavnils Agliaanadidunlalivielasuuselovd
nnFndogelaag1anilail sreza1dulivide wazunnadiandineuuwnunislyd wie

nMslasuyselegiamnningdy Awy gdmneveiiuenanlasuteun1sATauAs ol

'
o 1 1% o = 6§ o a

NN udd Gesautanmslansaunsedldusslavunsngnanlaeundigy Usimainnissuniu

o

NNYAAN1EUBNAABATEEELIANMYAEY 91

W mniansaingwnlienanseuasedly

| A

UseleyunIndnnla insizliynmaniguengiiansanii nien1ssuniudadns vieidngn

wa

59UANS UNUyelAkvUsZINanNg MINELNIMAZNINYE 119157 549 Avual UundyaRdn

o

% cgil ] <@ a o LY va a a dl' d’lj Y
medevisuitdlngaylay o0g19lsns nsihunUyaRnisseudnsluiesdevsuldiu

[

nsseudvslusesdming Swndiussudammenguinevaredsens el

1) UsyminisuhunUyainisssuanslutasaevisulgluizaadining

1.1) Ugyn1an1uzuaIn1s5ouans name luundygfinnedevie n13seu

(%)

ansusinguanmsdifglu 2 mes@ainsldusiuiu Aa 1esn 475 JyelRdannssauans

]

1Y

o’ aa | o eald | v o ¢ v
MNUVUNTUNUARANJUDNUANT AUBDNINENYDUN Y ﬁﬂNfﬂVﬂ'ﬁﬂia‘UﬂiaﬂmiWﬂ“ﬂaﬁEﬂsﬁagﬂ

sUMU Sulldnuaggzegn “soun1saseunsed” wavlumngn 479 Ty dRludnuaenning

5% I3 ¥
a A

7363 AwTuns suANsve 1T 0anqAlUI NET O IMUANT O U S LN T BMAKIAN 15 50U

1% [ '
U U YYAN =

5 vseninduunnegludiiuuidnsuiswsenis viligdetaludive snssudnslionald

Y

2\

I'e
291

o a £ 1% 1 & =] a 1 vd « a = [~ = 1
mmanaauammmmuimamamw maa’mﬁaﬂlmm%gﬂ FUNITUEANDT "\NVL?,JL‘LJHVILLU

LA “5eunIINEVE” way “seumasnseunses” dlYdesmnusingluundy aiuisUszuna
nuunewsuazdine naslddes maanandluinen inusl fidleuyavuneliiiutismiuuandn9sewing

mssumuiteansaseuasesldUsslemining fumssumuiinsenudvisvesimsenssudnslldaunsald

unauianssuansvesnuldegsauysal 019 msldeass nMsdwmiedtelon msliu@inenuauiining



F911 @01ULUDIN5TOUATELH UNSIEUNITATOUAT DI ETEUNITTUAVS Laziiado wianUsy
fudy v minddalsinslviinnsTounssudvslunsng fligfiousdsueunsndligidn
WUselowy] msseuansisonainduludnwarseunisaseunseaiity Seiidefiansanin
aamzsuaqmﬁauaw%mmwmmeslwsJLﬁmaumiuﬁwém%aiaummiaumaa WAy

MIUININTT 475 wagu1nsn 479 Fedsaslgeg1elsvunu unlddunisseudnsludyeyn

wWnsng azUsulalanalnuiiedn

1.2) Ygynguaneigwinld Jugrulunsiasyaranisuan narfe Jaguud

a9 q

Y a v Y o1

Jofimndnwaznidandnifaduad fo biimindeenliuananiiatn seunilonsu
Muuaszegnandfdmindiinanlionyaraniag wiiindymiliodwiseusnlieey
pananningN dwalviiinselmiliansaiaseunseddiusslevdnindnanla
= ' a aa & aX A g |
NATANINUIY BINN1550UANS A UARTUT LS 9TWRU18 WIAST 477 WAd
Uszanangmanguriawasnfivd Mnuadsmsnelnunmsaduaiin ldyaranieusnay
leanf {genseyvosiludreflosnfyaranisuen greauisaisenduieiuniludnassoy
& I 6 1 Y 5 ) [y Y o dl' 1 [ 4 ¥ [ ¥ 1
waulanngiuld deu wnnihundsuldiuEeansng anawlannule 2 anwae lawn
(1) dwingnuaranteweniiesprtaed i dudiiansind wiamnsasen
Aliddnanidudiaesuiuauluadtuls

v

(2) furilosadymraneueninesendligidlulandsidluagd’

Y

dmsunsusuldinest 477 Tudnvasiasll malnueeitadeliludrfinane,

AN 409/2548 1 Wedy 11 nAuINI NI EnIg i wazg i naussiuliual n1si

1 a a £ <

wWhuliseweananfiduimimidun sedselaglifians wiradunisasdeded Wil

eXp

Wunisazliesegwnlvg uwadediiwflddesdulagivdudeuvilidiinTndlasuaiy

Y Y

devne e ndiniundugs oudvsvesdivn lnd fignlvnaidddvsilesduladiwfueenain

Y

mfam e runindng ladavs mstavnedlvigouaendnieosiunindlaedvoumenguune
us

2 ynuFuiiunsaltelinminedne i1 vuneds finlvil uasyananiguen vinefia fliid



MinmuarSenandeniy Tnevelvmanine Sendligidnandulandsiuld mumnesn 477

Usenauinng) 549 wiiivnsiwavgiindsaglifidfduiusderiu

91nmsUsuldinesn 477 AuBoadmsnd murifininw §ndn i Tusziniu

nanguune fie Arafnidadelidaaudn Junveglunswdlaeusiandvsle o Qu

m3azdindedlian wandliiuan fandudladudfiansininfuilmiddidedunnin nsdil

Y

o v

srfiadunisseudndvesnvdldviold egelshd arafjnditadeseluin nsdidded
AL lvisign seudvsla edldauuas Sy SafidoRansanselusn Hiifignseudvsasisenies
Tiupralasuliawazsuinusemslalatng wasmnwinaiunsasenliyaranieuen Suiiale

lgnse grenfegrungringlalunisiiesnd lage1aueniiansaneail

Uszinuiasynnalidassulia 91nu1ms1 475 uay 479 luseweviamvuall

AU §U1898ARTURALINENTS TouaNSHeTe WeUsuldiuse wdming 1auvaniula
1 -dly LAY 4‘ a a Y o A “« ¥ 1 2
11 ypradassURANeNsTeUAVEAREY1 fie “Elvien

(% A Aa o 3 a ‘g U 6 5
ag19lsnd dygrdenne WudyarniingUszasilounssudnslunsng dadu

a

AT o3 slinssuanslunsndnaeviy Lilolinn135ouUaNs

=3

Agedse19ldanslunisilesadls 2

Usgns toud Usemsusn geeaninsas snbiguietalugdaanSuiinlaeguue n1sseudns

Y

1%

WazUsEN1SNE9 LR a1 115001 FY 81U ILNINS SUANTHasrRTulawazis unAE@e e a1n

Y

uAnaRs uNIudnandve wuld Fanslddnsusemsiaesll wnns 477 vansgvesendune

dhandulandsauluedls Mmewmramunssuuiatsanwagnsiigatne undngu

& A

Tudiuvesdy yrgining Ifnguszasddiontsldussleadannning welyl

9

Aeliinn1sleunssuansed1s@eny WeiAn1 350 uANSHYIT s insniSenglmnlnsuile

:
Tnog1uvesdynyn o614l5Ad arafnuaeifadeliludfimnuifnnfl 409/2548 41 fiain
aunsaflasandulduazsonademeanyaranisuenlasisenglimindr Maluadlalae
o1fuan 477 TuFesdory Faiusufuihinfinnsund deddemunsniFenligue suiia
Iilnsonfognuveanssadng minazthuia 477 inuuldsum sanindlud nunefanat

o

wWhonfegiumanguinglalunisiseniesdeyananieuen

eXp



USZAULTDIANHAIZAMUSURA 91011757 475 wag 479 TulSesdevununivualy
= % 1 « 2 ¥ U a 9 v v [ % 1 o a 4 I~
Weandne 9 31 “guiedesiuin” Tegldlassudaudainanusuiiave sivisasdulsenisia
813l50A A nA1e5 UIBNY MNBLAZLUIANTININ¥IANA] N1NA1ERNNTURRY B el 2

U52n15 19N NSYALTANEY MUNALNULAZNISANIIAMS NE oA 1N oAU S 19SNe

a

=< [ ! A a a  a [ 1 ¥ o1 LN YU Aa Y v

Fallsmaudn nsdifianis seudnsludyanet dirnavsendliignlisuiaysemslalatn g
senlidrsenilagian ziazam3eSenA1de M 831NN1350UENT wagMNELY1a11790
flesyananeuantilaga1feinns 477 Useneufiuningi 549 fiagiSunliyaraniguen

SuRaUsEASIAleUN

2) Ugyvn@utinis

Y]

91N08A lUUTZINANUINELNIMALINYE 11637 549 Muualy diuntay s Foe
nUsuldlee “aylauninuniunds” Fldlanivuaiadesiunldnimun visuuldualnu

windla fetiu nsUsulddsdosiansanndndiisnussuunguinelng

(% '
Y 1 A [

o915 and ey Mea e sznnaznudn Wedyanveveindulagauysal NTsuENS

oo

Tunswdazlouarng@e lUdueviud audssnanguineunuazmfiyed 11031 458 Ay

(%
Y YA

Weoyanalanen1ssumudnansliinlaemile dwalid@elianaldsiuiawminssudnsle

kY

(%
[

ogafiuil fFolugrusdrvesn ssudvs Jsanun saflesyaraiiuniaseudvisvesnuld lumanss

a

Fa Wedy a1 msndian suuimaauus ol Jfliesdnslalons esudselevlanning du

wilihinn1sleunssudnslunindusiagndda arwsnisvidyawimsnddnemenayniu
d” = a a i [ U 6 A U a a 1 ]

milviseyrradns walinenanimindvsonsnednsusagidla
Pndnwasmgiani s aindymn fe mnduliawisadiaseunsemingy

W lenseliyananiguanaseuATem g Wued aiudeuremininw §maanailinas

nsiineg 477 andsuldeseylavagldlafieda nmsusulddsmim nunniaenadesiu

LY & o 1 [ [ v aaad A 1
ANYUSWUITUTDIEYLYILTINTNE wazilulumuvand@dionsely



ad

3) UsymdnunguuneIEnansanauume

MY 55 WU TENRan)NINeTINITUIAIULNG MNUANSNNUY NIYAAFIZY
ToRnmMUugAIadl Azfouinnsiaudd@nsvesynna dusunisesmaddulawasisen

Adev efwuieniu yaragiisnuaflesnidulaynnaduagsiedind nednsn1uussn 4 uis

(%
o a

Us811an ) nuI LML AT NIAYY Wmllonsndfiininiu 0919 nssudns dvsaseunsas ¥

o

aunsafnnunsngau wazdavnddliyanadutesneifunindvemulasliveunie

nganyle

@al

pe19L3Af Sansvidyaning finiiiiesupaadvsedlign waldinswe dns

v  ¢a | Y] [

wilofnsngNgn WeyaraniusnasouaTamMING MYl ulazdwalvgwnlienad

Y

[ 6" a [ 1 Y @ & = a I a a Y 1o [
ﬂi@‘Uﬂi@ﬁ%i‘WﬂIﬂEJ‘lJﬂG]EjSUG]’]iJﬁQJJQJﬂL‘UWVLﬂ ﬂL‘LJuL‘wsmm3azmmmaawﬁ%ar§1m%wﬁmu
= a

Wiveming {rnddliggnlandiansuazliifionuafesyananisusniulaediie fely

MY LaueAfde mMalagUs1Aa1ng1u1a HoarRfana 33 sllyeunfwadu n1simagnn

Wade Jransald@nimunnns 57 wislssnangmnglsiansananuwie velima
= N £ [J 61 a o K a [ ! £4 v
Senglindrndulanisiuasingrunatiewnaiiy Iusununngrangd aenndesiu

MANNNINUFIUVRINY NN IBRRI TN AIERNIVSBlY

SN lena1INT 198U 32U s undaRnisseuanslulsesdevieuldiuises

[ Ag>]

wWmsng muwunsusuldludagduonstianuliaenads sunausensiunannisnugiun

(%
Y

= =3 Ao i = a ¢
nguane 8nvs Usingusswutgmmenguunevateusznsidalaitinisfineinayiias o
Wednusid wsdnwivaniusrsinsseudnsnusvuungmanglne duasilugnsusuls
unUgyel Anssouansluteswouns 1ns1 475 1asT 477 wazannsi 479 AT nswe
Tngazdnenananuduumisusyidaansniu sz uunguine menazngwunelsdusuidu
singuvanguinelussuudiaasd WisuieuiussuunguinesaUsene laa Ussine
HSaea wasUssinaaniiusa1s sas gl ol Weliaseiilseuliisudn metyganguine
vesUszmealngludnvazsinarndulymnisll mndulgmazarmnsaudloldod s Ml
= v = v v U aaad DY) o &
WeUselevdlumslduaginnungminelvigndesmundniliis aeandesfiundnnsiugiu

yosngune viinisusuldnguinedaau gnses wazluszuuinndty



1.2 Fnguszaaan1sang

1. WeAnwinsseuansludygyning

'
A

2. Lﬁaﬁﬂmi’jﬁy‘mmqngwmmﬁ'mﬁumiu"wmﬁ’zy Uil aﬂmiiauﬁwﬁiué’mmw%mw
inlgiunssoudnsludygriming

3. e AnwTsuiisun grane Feamsseudnsludygrdminduesussmalne oz
AUTZNA

4. o auouun1 i gauuaztdusssdlunsusuldundy gf wisuszinanguine

wriskaznaygligneeswunaniifiiG . dennsosiundnnisiugIuvessruunguinglny

1.3 auNAFIUNITANEA

¥

M3 Rw el ST NI BuN s asnINYY 139N 5T uansludy1@eue

1 o 6

UMY 475 M1 477 hazuiIns 479 WlEnunISSeUEnNSiud Y nswe taeande

T

Usgrnanguinguneuasnaivd 11031 549 o19kiannsathunlglannnsdl

1.4 YBUKANITIY

Werinusiauiasfng Yynimsngvuneeanun s undyg Aluussiianguing

¥
=

LISWATNIITE 1599N155BUANS IWANNITDVIY W9ST 475 U9ST 477 kavans) 479 ity

g7

U s

fun1sseudnsludyrwining laeenduyssanangvuisinieias i ayd 11091 549 oy
funs1zianUsznan guane sk aznavd i Medene wning msliansSundesves
@Jm/ifj adin wagnIng UszananguaneIonansan AUl kasm Anine1AagnT S8
AN Nl nsvesnQuranelsiu wWisuweudussuunguuiesisssme lawa Ussmne

HSaeE wavUssmeaniusansnsusgeosull

1.5 A8msadiun1sAnen

v
IS a

msfnw3deluinerinusatuililunisf@nvidesquamlagldisideid wenans
(Documentary Research) finwiAuaideyaainesn wiide 315813 UNANUNINGTIN g

Werlnus 5199378 FAIUNNYUNIY naswHeLnIBuTedayavudessulainig



a § ® ! ] L4 =) v A a a 4
Buwasiln Wu tenasmeunssaulal vienilidedidnnselind (e-book) vaslsunelneg
Lags1UsEna Aaenl umMANIN¥IMa N1 vesUsemelnefineItes et tayaunin e

WATEUBLUEL UMM zauuUs s dlne
1.6 Us2levinmininazlasu

1. vl eanssauansludyinnsne

A

' [
=

2. vilimsud gvinmeng mnedgafumsihundyaRisein ssouavsludygydens
inlgiunssoudnsludy gt nng

3. yhlvmsuiengrnefifgatunisseudnsludygminduesiesemea

4. ylvmsuiuunmetvanzauuasndussalumsuiuldundy dRvssinang vne

wiskazmnayglvignasmunaniiig aeaanesiunannsiugIuvessruungvinglny

1.7 NUNIUITTIUNTIY

1. ngninusnangnsifmansumUndie anedfimans uningrdesssumans

1%

1509 MIUSURATUNTTOUANEM NS T

Feulae widlda sudvlnyad (we. 2549)

¥
v

Wendnustenu Anwndsenusuiinvesuislunsdingaensndgnsuniudaansludu

.
Yaa aa 1 = a

NzaseuATemINdlneUnfiay Wewnyaranieweniugidvsanit Fanissuniudnavsd

e

5%

onadumszuaran sueniingsudvswide nsng NTev1evisnunnseud u1d wseldunsdl

Qe

(%
o

fyanantsusniidandedislaedrmiandenindduiainuaniounundiuilsd tnefine

=

=) ] U LY A a a ! ¥ ! (% v 6
WSEUWBUNUUN £ EUFIL 99N1558UANDVBIN WUsEWA LAlA Ui%L‘V]ﬁENﬂE]‘N UL NAINNUS

=

ansnsesgieesutl uazUsamersuma Jsannansfinvwandliiug unlgygfisesnisseu

o

vsludyadevisvesine Silddaauisme wazsi@uslrtmsud ludisduunUygRnissou

fa)))]

1%

valudyevevslidaaudiau

f2)))

wiAne1dnussinaaziduEeanisseuansivuetduine1dnusadul wady

(%
o [

msaneludinvssnsseudndludygyr@eviowiniu delulaiinisfnws “nsseoudndlu

v 1%
U 6 1 %

Uy NI NN~ Lpgnse DN anvazIIdyYI1Pevsuasdy i nsndlasaniniay



v
o I~

s gasdvasdyrdadlanuandn iy 019 dyandevielingusaslunslounssuans

[ [
| Y v v

J 1 & 13 L | YU 1 [ L3 ]
widgy gy msndiinguszasdlunis aldvielasuusslovilunsndwingu dely n1sin
undeyaffSesnss euandlud yayrdevieunldiuns seudnsludy g mingdeenaiiann

waneenulunsusuly

2. Inenfinusndngasienansumdadin aurilfmans ansalimnine1dy

599 Tymmanguaneinefuansnisia

[ Y]

Weulne 57 AusnY (WA, 2534)

q

Wertnustau Anwidalgniang q vesdnsm s tawn UsziRanansvean s
VINGAU dnwarve @S MW o usnenguuevesdnsnisiiindunsngduniolyl win

[ [ fa [ v fa B a a v =) 1 LY a a a |
Wunsnwdduidunsngduuszinnle L‘LJUE‘WISLQW'WGDWi@VLQJ ﬁiy}‘lﬂ'?ﬂ']iU\‘iﬂUﬂ@eﬂaﬂﬁﬂﬁﬂqﬂﬁlﬂ

a

P3N UIAUARNNT ENUNTLNBUANTNITW N1 SHEIARUBIANDBUANT NS AT IWENT

38NTIVBINTIENTNITI

(%
a

wiAne 1 dnusfinaltazine1vesnu Ay g msndiruineaduine 1 dnudadul

uafnwLieweauwa dauivesdndniag bildnandnisihundyamsesnisseudnslu

v

Fundorvunldiunsseudndludyyvnindusnsgisla

3. IngnlinusuangasiaemansumUadin Aaglfimans Juiansaiumiine1dy

1509 UggmnsUsRuaflinanaInadmi sunswe

Weulay Youy ATRRUS (We. 2546)

a

F1auanas i ndesdne u

ad e sunsng M Auungliega ieligidnldnseuasesuaglduselovillaaisa waliung

ASUT @L%ﬂlmamamauaaamswswaﬂuLmﬁLmﬂm auﬂaimﬂmmmmwmLmﬁlwmwlm

1%

anunsaldusglovdlunsnduu vsadmSmduuliinselniaseuasedld n1wives

Al i swesiloseituladidndeda sgnslsiou nszuiumsdduafuazn sdsduafniy

Y

AimInwvesmadiatinnuady iliglrandniinuatennadlvinduidinseuasomng

Welwianunsandudnaseuase mindlaeg1esinss flsuineninusinaniains st



anndsdurestennasdinany Jymeanuardilunsandund waznsderudulagivneen

NDFIMNTUNINE

WINNYITNUTAINA1 LI TN TAANYMALINUINGDNUSRTUT LAVBUW AN ANED

¥ 4 dl

wWudAnwidgminstduldvestennasludygyrnlvglvgtauisandudnaseuases

T o

' (%
v adao

admnun Sngninlaviuiindy ynauan Jymanuartlumsaiunssuiuiansanas

' 1%
a

mMsUsAuan wakllladnwrdensidruntyams senisseuansludyy@eusunldiunssou

avsludyennindusatigla



unil 2
wuIANAANUgIUNTUUN Uyl An1sTauansTulsasavieunldluGasming

AnalsEUUNg Mg ng

%

Tuunilaglafinyifsnufniiugrureinisiiundyganisseudvslusesweuiounlyd
dt' | o ¢ a I3 wa s a ao
Tusaaiming laesuananuluinmslseifmansvoinissoudnsnilussuunguine

Isffunazngvinglng waziiemeN Useananguineliuwas Maw e 1nsn 549 19mantmin

v 1 1 (%

un Uy M1 egev 19 laglun19Wa1 TAN NS UR ALINEN 1T So ud NS lud gy i nswe lne

<

= =% v ¥

aulay daly n1sfnwisesdoulufisanufaiiugiuvesnisseudnsludyydevis

[
o

et ludauAnitug uvesnnsseuansludyaiwimsng dnvs dyayrtevieuasdayyn

U &

NSNIL AN Y ULUUT LN NUANANAY 9919 NDIALDAANULANA95EWININT TOUANS LU

o—

o '
% A

Hoy ey Msan U sziny saudstedrdnnaslgmlunisihundyg fisesnisseuansludyyn
Fov1eunlgiun1sTouansayyIImingsie
ails Tuauyngveunaend 1309 UAAN U WY BI TS SIUDINHMUNE TN T80

anuwidluszuunguinglng sulungrminedunvgldusznaunmsiwsziluund 4 sely

< va 4 o C% va a  a - dy -

2.1 anulunmeuszifmansvasnisihuntyaini sseuansluFasyavivanldluGes
1 o 4
g

\WeanngminevessemalngeyTuseuu@ianed (Civil Law System) wiin1an1s314

Uszananguuieunaasnaivd lisudnsnasinnguaneniaiiuglsy alasudninauay

duaneunannguanalsiu nguuievesUss walneFadunguuie fdvaisunainngnuie

Tsthuuiu fsty weselovulunisianutnlawazesuiefsnmsurundygRn 1550 uans

TuFesworn suldluioadmsnd auUszmangrunsunsaznidydvesiveliegadu

SPUU F9eeiansandeuseidmansvoan1sseuans ludy yrdevisnazni ssoudnsludyyn

wWnsndauszuungmnelsiiu sudus ngruvesnguinglussuudiaasd saudmanuduun



11

MUs ¥ iR ansvaIns seudnsludyardevietazn sseudnslud gy wmingnusingly

syuunguanelne

2.1.1 anutuninedseifman saunguanelssiu

v

2.1.1.1 nMsouans ludygygevie

[

luszuunguunelstiusendyy1@av1891 “emptio venditio” Iay emptio 117

v
A

nmn3e1@e ! (luntwiazfiu Ao emere) nuedly deyegyi qﬂﬂawﬁqﬁaﬂ'jw “HuNE”

(venditor) §niufvzloun1sATOUATRININE AN TaNS8nI1 merx lUGryanadnaunils

113

Sund “fPe” (emptor) warsuuseiunsATauAIEdAg @UUIIAIINNITTUNIUNIT

paoalU” wazigeyniuarlitudwuniuniiuiedusmsendn pretium®

(%
o A

wndevnevedlsiu Wudy ﬂdauyiaié’wmmauaam (The consensual
contracts) Feianinanen1stevislulszmnanguaneaivlntdeut1win® lngasiintu
molletiasrusenaunsu 3 Usens® loun
o [ & I a aa ] & o a [ 6
1) amIng (merx) 919 0UAMNFUIT N (res corporales) YNEIMITUNITNELAE
[ a U L = a | 5 1 a aa 4 1 a oV v
adsm3umsng v3olilisusna (res incorporales) W @ndisuniaaseunnaiianuile
2) 59 (pretium) 9zdosduRuiinsiviuusu (certum) Wunsudedrsdulils
wnlunsuanasumenindesndu dyandmnanagnaiedudygiwanuasuiiletevis

[
Y

3) MNBUEN (consensus) UBdARQNIvEDIHY

" Usg Tauany, ndnnguanelsstuiiosdiy, fiuinssd 4 (nganmamuas: 1AsINsmuagLenans

UsTNoUNSEDUY AL TIRFENS UMINE188§I5UFAERNS, 2555), %11 207.

2 qmauna G, Mesutenguneuitiagngvd eaedes wanudey I, iuiasai 4
(NJuNUvIUAS: ddinfiuiuiInendesiuaume, 2544), v 7.

> auringal lasdiiug, Areduteanuiilessuiesiungmuieensulsdy (ngammumunas:

ddinfiuWieysyu, 2559), wii 211.

¢ Barry Nicholas, An Introduction to Roman Law (Oxford: Clarendon Press, 1965), pp. 171-
172.
> Ibid., 172-178.
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a A

AaTuiud Ae “nan1enid” senitdowavyvisludnvaeinsmauwnuiu Taglididod
WUUMIONIINTEINIIMEATN 817 n1sdeeuning Bnusedidla’® Fanilvewhegvied 3

Uszns’ lown

Y

1) quasnuyiuazdauauning (Care and Delivery) nd13fe §u18yniiucos

1%

dapunindnieleunisnseuaTamingungde saudwguainuinindluseninmdalad

1%

nsdanUN1IATOUATOILAKTE uiliuasgIulun sguashwInindrsudnegs (castodia)
Tanvazdumiusuiinlegnsaada fe lidpnudsmeasiaanmale ninlildmegaide

Auefliiuenusuiia seunlunguinevesdnsnsshivamiideu (ustinian’s Law) THnmnsgiu

v a

Y94 mMTATOUATING (bonus paterfamilias) fe MAg1uNsaIun Sngaulusgivn o
=) v a 1 8
MIDNANAUUTEUMAUEBEITUA (culpa)

2) Usziun1550uans (Warranty against eviction) na13fe e nngwine

155 ULENANUANTZNIENEN 19N5NE (rights in rem) Lagdnsn1anil (rights in personam)’

3 dy v =2 ! = a a dy ! S.Idy ¥ ! M Y Y a
wyarvevislunguunelsfudsneiiie s@nsnimiseninaddeuasgvie uildlanelvin

[
£Y U

MMSlauNTNg (conveyance) avE1dla AU HUIWTS

(%

nilpudey yrFev1 e sdIuou

)}

=

NM3ATEUATElAEDATELAYUIIAINAITTAVIUARTD (vacuam possessionem)' Falyl

o v I3 v o eal a v MY & v U f@v | o § ¥ a a a
A10BILUULR VDI TNEN VY LLa%ﬂTﬁV]EﬂfU']EJVLN‘lﬂLUULQW“UEN‘VﬁWEJﬂliJVﬂIMLﬂ®ﬂ7§§QUﬁV]ﬁIﬁ18

a v a

Srluild agelsha Jurediminfise waiunsnseyh filiaasanasvilifdeainsonseuases

Y

ninglilpeasu (habere licere) Laganunsaldaoaniwgla (uti frui habere possidereque

licere)" aunif@easladudvemsndlasmsasauasesusing (usucapio) mngu1e33

®Ibid., 171.
"bid., 180-182.
® Usgu Tawane, Tawinsnguanelsidu, A 2 (ngamme mues: Lasimsmsuasenans

Usznaunsaou AMYNRFERS UNINeNausISUMEns, 2553), nt 153-154.

® Nicholas, B., An Introduction to Roman Law, p. 103.

' Reinhard Zimmermann, The Law Obligations : Roman Foundation of the Civilian

Tradition, 2 ed. (Cape Town: Juta & Co, Ltd, 1992), p. 278.
" bid
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waefnelalfdudrvonssuans lurasiivinduisgaiedte deulsiini wdlaauninaegn
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3) UsAumuyI3aunnsas (Warranty against latent defect) na1ife

(%
[ v ¥ =

MANNTAAALVBITLUUTTAADT Ao “ NANHUefoes¥ie” (caveat emptor) Aety Hu183

Y

qlaldl
ﬂ’J'liJ%’UaG]Ef’]%%JUﬂ’J’]ﬁJﬁlf’]’z:ﬂUﬂWf@ﬂ%@ﬂ%%Wéﬁl%’a%’lEJ Viuwd gurelavindyayruanan
(stipulatio) 8819%¥AKIIINAULDUTURA FowwIRAfINa1 MU lURundnaase (good
faith) denalifurodesyuiisluanutizaunnsesiinunsuogudwaunTald laglienayi

JonnadiipeniuAmNNsURnuula
Tunmenduiu dedendviindfy 3 Usen1s™ Lowd wiliassdediinnusinie

v (%
v Y

) o ea AN J= ° = A Y1 )
uiurglunis Suneunswddunve nillunistisese wavnillunisauailddnglunisshwn
nindnguglagneglunoudey

o % “ [ S 4 O & o ::’4’ 1 [ [ Y a &

AU “wamanswe ” aemsindygrdevieszwineiulineliiAans eleuly
FAvsMming nssuanslunindaedalithuldv@enionavesdynn wirzsasdinislou
nssudnslunindes1auiasa” Fadumsnssilaelawemungurunedimensnd iludndiu
wile 19U n1sleulaelda9e (mancipatio) nian1sloulaynisuasilesiaaniamia (in iure
cession) winniunisleulnedaaudming (traditio) wn@e dyevslanssudvsluse
nsAseUATesUstng (usucapio)'® Wudu wanAwanrammiiienansliiind ulaudlill

Msnsevinlneaet’

[
I ¢

U Ay v ! b ! o/ v va dy a a‘ % &
FaNlANaIN LAY WU glallefindlunslounssudnslunsnd dfiwandluns

JamnindunTivsoduweunsndunde deiu vinguiailudivemindasvilidyedu

" Nicholas, B., An Introduction to Roman Law, pp. 180-181.

" miwinsed Tamdiug, Mesuisenuiilessiunsiunguaneenyulssiy, vt 212-213.

“ Soafeatu, w213,

" Nicholas, B., An Introduction to Roman Law, pp. 178-179.
* Ibid., 107.

" Ibid., 103-104.
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Wi lumanduiu wingune lililuidvesning delien avilinssudvslouludwela

munangsuloulafidansaninglou (nemo plus iuris ad alium transferre potest quam

g

[

ipse haberet) waflivinlidyy1geveidsamseduluas'® uasniniAan ssouansgue
Jwessuiinnone’

N339UANS (eviction) 11AMNATIAEHAUIN “evincere” (est aliquid vincendo

= 6o v @ v v ad &

auferre) nunefa anumsalnggeaniduguiadngnuarantguaniles lneyaranigusnty
gvhwududiveaniensng uaryaraneusnuivuzaivinligde fosAunsnduwnm®

lunguanelsfulusia ns¥evIensndseninanadiadsiv® uenannsanag
& Y o ° aa Y a = a & Y 1Y) 1Y) [
Fovruuad adgy1vvaukuuisieliAanaildunisleunssudnslunsoudu sulawn
aa o . ’ A aa ¥ ¥ L.
5n15loulnen1te (mancipatio) n3035n15loulaenisuasosiosiosnisaia (in iure
cession)”

1) Amslaulnen19e (mancipatio) 1 UuASNslounssuEsmdensndlaeviug
waglifieulud mSunind Ussan res mancipi” sunguanevednaliaalsdu (ius civile)
RaLsinaugAng g duaedlizuaynaaanudm Ay adlugadnsnssadasiideu Fanisiny
WUUNBALADINT 2V 081U ANEADNUINYIUDEIIUDY 5 AULAZIY MNTNIIUYTZTINTITY

(libripens) lngg@ ol AzH U1 8AZNTLYIINTHALNAIIINDINNNNNYUIN B vUe LU sen Al

*® Zimmermann, R., The Law Obligations : Roman Foundation of the Civilian Tradition, p.

293.

¥ Ysvu lauany, Pannsnguunelsdy, v 154-155.

“ Torrente A. & Schlesinger P., Manuale Di Diritto Privato Italiano (Milano: Giuffre, 1981), pp.

544-545. 813t Ty atduvinsel landifiug, MeBuiedewe uanideu 1, fiuinsan 8 (njamnumuas:
dinfiuWieysywu, 2560), v 218-219.
L\ Spaudeniiy, v 69.

% Nicholas, B., An Introduction to Roman Law, pp. 105-106.

Z mswdsUszinnveanindlungnunelsdusuwuunila lnsuuadu Res mancipi fis nSnend
rud fylutaesungalsy 019 vig, ddwiviug wu 32 81 a1 de, Adulunyalsy Judiu uaz Res nec

mancipi Lo niEdu 9 usnwiloan Res mancipi Mvaztdualusas i@l ibid, 105-107.
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wuuiinguane dvuaieliiianaiduni sleunssudnsseniaiu feendalienagnsendnsla
UNTNFINM TIMURUUAING

AOUIMINUINYIN YyAnan1auannal 2819 euLdur ve s Swas ieasas
A a L . . . . % [ o [ a L a ¥ =
\WeRAAMULIMINGAY (rei vindicatio) Sullud1unave w31 vesnssuansiuiloausenaamile

Fnsng (actio in rem) apanansasenligvigidnunluadiveaiuayunu MIngue Uiase

14

sudulueiiayarameuendudsused dinaligdefearuninduazgydonsnduuly

1Y
=1

e uawdosnoiubuasainyesyadmingive

U183 e ulayaldAandenieliun
veudfde miBmslungraneduasdiiy (The X Tables) fiFond action auctoritatis”
1 @a v a v v} 2 v v a o aa
26191507 AMUTURANTANANNTIST199U 2L AT NITVIPIULUURTNSLaulne

#99 (mancipatio) 33azau1salele @sldasauaquianisdevieningUsenm res mancipi

(%

Tnen1sa9uaU (traditio) “5an1slaunswalaedSuassias (in iure cession) dnvia 9l

¥ '
| Ve a

g saldiuns¥er ensndusenn res nec mancipi unsalmanil faengnyesuansliens

(% (%
=1 LY v

Sunsadle o andviels mewnil gdyaisaesedadnvidygruanan (stipulation)®

# Andrew Borkowski and Paul du Plessis, Textbook on Roman Law, 3 ed. (Oxford: Oxford

University Press, 2005), pp. 197-198.

® Zimmermann, R., The Law Obligations : Roman Foundation of the Civilian Tradition, p.

294,

% qaune e, ﬁwa%maﬂgwmmw'aLLaxw@%é’jﬁw%ama wandeu 1, w136,

" Zimmermann, R., The Law Obligations : Roman Foundation of the Civilian Tradition, p.
294.

% stipulatio #® ﬁmmﬁgﬂwaﬁﬂuﬂgmwuaqwat,ﬁaﬂiﬁu (ius civile) Fenszvitulpemsivas
Nandudounazdneu (spondesne - spondeo) Aefulaeriudl Ferionu uazAmeuazfionsy fumnn
UsemsSeasifindyansearineiiu suasideslusnerudmndialu Nicholas, B., An Introduction to Roman
Law, pp. 193-196.

* M55UsR IR UU sE UM IMETTe 8Us1FR NN1550UAYS Hu1eT 9fesSuR aludsiinuaslali
mssusedl uemuSuRaiiwend1aninaindey grdeveiily uwimnedy il lduansaauiuszunm

stipulatio 10113 funeflaifiessuRialunissenudnaiu
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dmugae”
2) 35n1slaulagnisuaiasiias¥oannsaia (in iure cession) 1Wuisnslou

nssudandinilenswdidutisaiuisnisloulaun1de (mancipatio) LANAIULANAIY AB

AoensydeminERimInwnIaldnincnulnATes Wy YU uIMIIAN LRSI (praetor)
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~ YN o w1 v c Y a £ v [y &
L‘W@I‘Iﬁ:ﬂﬂ’]aQ’J’WliWEJUUL‘UUHﬁMaVlﬁ‘UENQGU%] LLﬁ%ﬂ’]iIE]uIG]EJﬂWiLLﬁi\‘iﬁaQV}’]ﬂﬁ’lauﬁ’luﬁia

!
[ {

Lol nUszandie res mancipi Waz res nec mancipi® ag13bsAd fenltananalidnesiuda

[

M su8ued e nseudnsNisendn action auctoritatis lanun sathunldiunislounsng
Tne3suwasiassaamneralaniagnan’’
1 < d’{ M Y o w 1 1 = C% 424’ d'd (Y2
agalsinin nsdevigldlagadaudsenitmadiadlsiu n1s¥evie ligdy gy
agatieer elar sniladuausisurfnlalenaiisdstiu liauisaldisnisleunssudnseny

nnuungvaInallaalsiiu (ius cvile) Faldmnigsznitanadioslsiiuiniy dnnguune

v '
a a

a a . . 304y a P Y] & o =
¥139918 Vincenzo Arang|o—RU|z VLW?]SU']EJLﬂEJ']ﬂ‘UVUWWlI iyiy/']‘UQSU’]EJV]Lﬂ@IT\]r]ﬂﬂ{]MEJ']El

YDIAUAIITIA (ius gentium) 371 A1TBRVIBINTITINARYaUANla M FYy LReInITloun S

(%
(%

aseuAsadliussle vunsndngeuawinty winemnaziimsusenmalimnaulupuuaulsfudu

waleslsiukazanunsaldnguin svesmaliodlsiula udlasw@inanienufndnaideeglu

%

dapalstunuuildliuaeunasy vl Weliddeainsaldsuusslovinnvindngene

¥
V.

| < o a A | 2 v 6o A AR | v
RISMNIY u@ﬂ‘iﬂﬂasﬂqﬂf\]%@JVUIUﬂ'133\7119111/15aIQUﬂqiﬂiﬂUﬂiaﬂﬂiwEJaUVIGUWEJIMLLﬂEdGU@LLa']

[ Y

v A o § vy 9 v fa a4 < a
E\JSUWEJEJQQJVTU'WWHIWQGU@VLﬂﬂi@UﬂiaQVﬁWEJaUVIGUQSU']EJUUIG"TI@UUﬂ@qsﬂﬂi"lﬂf\ﬂﬂﬂqii‘Uﬂﬁu@ﬂﬂ

# Zimmermann, R, The Law Obligations : Roman Foundation of the Civilian Tradition, pp.

295-296.

RW. Lee, The Elements of Roman Law with a Translation of the Institutes of Justinian, 4

ed. (London: Sweet & Maxwell, 1986), pp. 118-119.

* Borkowski, A. and P. d. Plessis, Textbook on Roman Law, p. 199.

* Arangio - Ruiz V., Istituzionidi Diritto Romano Quattrodicesima Edizione Riveduta
Ristampata Anastatica (Jovene: Napoli, 1984), p. 340ss. 81384 bu atiusinsed landiviug, Aesuneanuy

Wassueniungmaneenyul sy, i 214-215.
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=

AdeAdilifidnsaniunisedalnegrmils

lpSunmsaseuasedlngUsiAINAITIUNIU WA

wsglaiinssudvslunsng iy

mnusngd yaransusnnandr sinduidivesiiuies wasile sseaiiefianu

o e .. . . v Y a1 Y o sy vl
WININYAU (rei vindicatio) LLﬁ%E\\!‘U@LLWﬂﬂ ’ﬁ\‘]&lai‘VTWﬁ‘WEJWEN‘VTEj@i‘Uﬁ]’]ﬂﬂ’J']iJﬂiE]Uﬂi’e]\‘] E\!SUE’J

aa

gons unbifvie Sulinsenuld lagenfenannisiiiendi actio empti®® dudwisnmsiossas

\Neafufiuana (actio in personam) A1nN13sEvesE v sluguradaya logns e my

wingase Weligaelnsunisvaldandenieannsngvegnsouans Imar;;ﬁuwhjawé’ﬁmmu
Listnsreudvsuardessuiinualdademederdoag1untnsa fewnBalsduiiin “ Siv
tota res evincatur sive pars, habet pegressum emptor in venditorem” FINNIB AU

dll ydnl, a a 5 =) 1 ¥ 1 U a ydnll 1 ‘:’l’ ¥ 9—135
RIDNYBONTDUSAVTVNNNANTDUINEIU Edsd’]EJEJ@N?UN@I@EIQ%@@WQI&LUEJL%]’V\]’]ﬂWU’]EJVLW

2.1.1.2 nM350uans ludgyg g ming

Tussuunguanelsiuingudnygafi3enin “Locatio-condutio” *

VERERE

o =

Heyey v tulnemauadasle 8 wj zyzywmwummmmwumuamaumﬂﬂjawaqmu

* actio empti fie M3iLTiuAFvet fronunangase e TaruTvgueug dhmunserniiuvs o

FAndents swazdealsneruiini@sly Henry Campbell Black, Black's Law Dictionary, 6 ed.

(Saint Paul, Minnesota: West Publishing Company, 1990), p. 27; Zimmermann, R., The Law
Obligations : Roman Foundation of the Civilian Tradition, pp. 296-301.

* Tanau Saunns, "nSwedvd - yaradvis," Nsanslifimans 16, 3 (2529): 6.

* Juay 150973, MEBuEngMINed1Mmedeuis wanwdey 1, AUNASIN 10 (NFLNNUmUAS:

AUNRUNIRUTTUANS, 2549), %t 231.

* Zimmermann, R, The Law Obligations : Roman Foundation of the Civilian Tradition, pp.

338-339.



18

(9 |

il Fyyrlunquésnaniuvadu 3

52881 LI TDYINT N SINUMD AT PBULNU LU U DU
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=l [ 1 U 6 ¥ %
3o dygmingmuanudnlalutagdy

' Y] Ay Y

Ty vinglunguanelsdu Gudyan aqmﬁmamumammqﬁmﬂgq
a03tl18 (bonae fidei iudicia) Bsrel¥iAan1snsevhaasyAratisaasrine (the actiones locati
and conducti) Tneanufedessumsihnindeanlien hiazdieldnueg1adies (res
locata) 3ol nuuarlafunenuage (fruenda locata)® feidu n1swrniwdsadudyan
shmauLmuﬁamyiaié’amam@uaamﬂizmwwﬁﬁ (The consensual contracts) Wag

WFgIiUN1TeYY Weddnannansu 3 Usems taui n3ndiwh 51t wazany

¥

1 a = U d41 [ a =) o 424 :5
goulAnTuiuf® Taglido diuuuns on15nseyinen18AIn® Bnns

ST

Bus 0N JY a1 NIN
“ dy” ] a ‘:9?/ 1 Y ¥ 1 A Y 1A tgl/ .Y ‘:{I o W 43
NaN1enil” geauiindusenin Wihuagian nandfe grinivanfidfy 3 Usens

[ A v | e Y] o ea 1 [ = & A
VL@LLﬂ RUNILHDIVITEALYN VUQ‘LUﬂ’]3QLLaiﬂUqV|3WEJV]LGUW‘UQ@%IUQ'J’]MEJWQE]SU@QWU A

fevdwe uningAuwndliglensuimuasseziandn Tusuglieniiviven 3 Ysgns®

Town

*" John Bouvier, "A Law Dictionary, Adapted to the Constitution and Laws of the United
States.," [Online]  Accessed: 2021, July 3. Available  from: https://legal-
dictionary.thefreedictionary.com/locatio+conductio

*® ijusinni Tasasus, esusmving-unie, fusfedsdl 7 (nsamamnues: droinfinsfiga
, 2561), viti 21.

39 o & 4 Aawv & o a v & v 4 Y % v
AUUNATE Iamwuq, maﬁmﬂmmgmaﬂmummﬂungwmmaﬂ%ﬂsuu, U1 220.
“ Zimmermann, R., The Law Obligations : Roman Foundation of the Civilian Tradition, p.

351.

o Nicholas, B., An Introduction to Roman Law, p. 184.

“Ipid., 171.

43 o ¢ 4 Aaw & o a v & v 4 Y o v
AUUNNIU Iamwug, ﬂqaﬁ‘uqﬁlﬂ'l']llglﬂ_laﬂWULﬂEJ']ﬂUﬂaﬁN’]EJLaﬂ%UISNU, w1 220.

“Saafeniu
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Wi zaulunISIgNUNSNEN SIUINS IS uAnNNaI NN NE NN

3) Suuseiunissauans nandfe dlidivilvginaninsalinindlaegay
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£ o

auUsIFR M STUMINAINYARA B UeN fsfinanlidrsiudy dundudiosiBatensndlag

Y
lailéfinsnseunsoanilenswdfie {iwndsiifie @vdnimil (right in personam) sefliain

¥

winu® MnUsIngin ypRanguendIunINkEmTe sUNIUMSIEnSnd Vet Finliena

Y

1 ¥ =) a ¥ = 5 Y o o Y a ¥ 1
fof1uMIaIsense i sletu1aInnUARaMewenUulalaeAse vl e ilowlien

lnggruvasmsianthnidesvdigilanindlalaeusaainnissuniu®
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Y

& £ & ~a & @ sud’f v ¢ PN Y 1 & 1
U LLllf{I%L‘U‘UﬂSm‘i/l‘UﬂﬂaﬂWEJ‘lJ’e]ﬂu‘lJL‘UuE“\JGUEJV]iWEJQ’mE:ﬂ‘ViLSU’l E;JL%’]ﬂIiJﬁ’]iJ’ﬁﬂ

| [yXY]

$rennardediuddolalnenss uidudesiifivade wiwdlimlfitidunsufludeasn
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anfiatonnasiinangeudinaliliidniansi3onsosdoftowiniu®

* Zaafieatiu, wih 130.
% Zaafientiu, wih 220.
" Zimmermann, R., The Law Obligations : Roman Foundation of the Civilian Tradition, p.

360.

“ Nicholas, B., An Introduction to Roman Law, p. 185.
“ Ibid.
* Ibid.
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waneUsenis 819 anusuRansalgwigndaundlvldnenna (frui licere) mnuiuiinly

Y

nsdenman liiinnumangau (choosing unsuitable slaves) musuRaLiiadounnsosly

=

N33UAND (defect of title) AIMUTURAlUNISgNLINAY (publicatio) 1w A Feludias
NANDNMBIUNIUSENNS FIRR1YAUANMUSURAIWNENTTOUENT
1) anusuradiaiinstavndlidiinldldaanua (frui licere)” nanife

mnlvii unnseaia g Juimamiilun1stesiulviinlasuusdlevianaennavemsng

Mg ey g inAnanslunisdndyyild 809 frnasngaiuainnil (Mmuanse

q

'
a a 1 =

U19dIU) N9zdessneawn wasdaniisonangifignsylundafulalaedramdn action
conducti UALe1INE1IE1MAN actio conducti WieiFndesdidenie Tasfigatiinnsigit
gndnnsdlildldnenuatudunsgensfinvesfliion

2) anusviiafiefideunnsaslunssudns (defect of title)” na1de nsdl

N9 SUUSEAULAY TR I INNTNENWI UTIFINUBU NN B9 MUNSSUANT SBUAAAIUAIANT

&

=

i waznlidulunuigiianiands g e19819 actio conducti wielianyUszleyil

Y

a &£ v

yoanulabiudiuiu sl ninyanantsuendIvtauiinssudnslunswdiieanliviuas

fulafiin fuindsesgndulaldensldusdlevianmsndduiansaladeodui el

a

lngliidrfasiinnsaninglviinazaasaviensiuanuunnse siunie b uaglddasdiaingiin

Wuduszanniduaerlilinsuiswunnsesiunield wsnzdidilianunsaemansalld

' [
aa 1 U

Navsmieninlunind neenlia Vel 691

U 3

Nnsldnindluazgnsuniulagynnanieuen

aansniFendulidedu TaghifisudazEendsr SuuiiRsmsliruglian uigiannsa
Fonandemeduiinuoialdsuanmsthnindfnlumusslevimne wu mwfifiiams
5uannnmsmsnginuiesntiiging s

ag13lsfinn Tuvnansaigidnenaliaanusuiinn gldindn actio conducti lng

iuanadonlunsuAlutounnseINauv AaUN ALY

*! Zimmermann, R, The Law Obligations : Roman Foundation of the Civilian Tradition, pp.

360-369.
2 bid., 360-361.
> bid., 362-363.
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2.1.2 anuunnedszifmansaunguanglng

1 U 6

Foyayaeswazdy gy ninglungnaneinvesivelianwazdu “niwedygyn”
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(contract réel) A9 dqanNrIuNNRLLRTULaY ARA g UT ledI LU NSNE AN NU AR
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a v = = = A av va a £ i v v g v
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dafunsnduunendwassesnavils vielinszihdduieldunsneuunuy Tneauyni
llAnainmsuseda 9 ualiaduinsignsdeeunsng >
NANBULIINT1HU Usenauduuntydfuvaszanangnungunisasnisvgly

[ &

U990u nvuald nsfinnsaseenisdaweunasnisseudnsludyyriming i

*bid., 363-364.

5. waend, UseTRmansnguunalvewdy 2 (njamwavmues: diinfinilnedauimneayd, 2526),

i 164,
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nMIEL kA e Feazlanafdluiite 2.1.2.1 Jedee 9. kayiide 2.1.2.2 Tedos
. loun undyaiRanUssianguaneunslsaed atul ae. 1804 Jadatduniwisingy

lag A Barrister of the Inner Temple™® wazunUalAanyszanangvin sunseesiiu adul

AA. 1900 Feuwadunwsengulag Chung Hui Wang®
2.1.2.1 mM3souansludygevie
n. feuMsIninUszuIan)raneuNILazNI alye

I1nNNsAEnwINg M BiNIvedlng Wyl adenydseysen Usamelngldngine
WITTITUANARSUASNILIIVAENS TINAINTIAZDLTEILAN NIZUIMALAINTENNTEO AT
Planums1y syn1an 1 insdisausiumsesssuaansvasnsgs1venans 1nlumnamy
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d’l 1 a v 1 U 491 v 1 A I a
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Ay AN ey @eu e LileAnUu 91N AN M3 RANUANAITENIFA T WASHALAN

MsuantUagudarnsnonulngnswasyuy™ #oultiassuauNIT IS RUATILNTAA8TU

** A Barrister of the Inner Temple, Code Napoleon: or, the French Civil Code. Literally

Translated from the Original and Official Edition, Published at Paris, in 1804 (London: Benning,
1827).

*" Chung Hui Wang, The German Civil Code. Translated and Annotated. with an Historical

Introduction and Appendices (London: Stevens and Sons, Limited, 1907).

* wagasindnyad, UssTaraninguanelne, ANNATIN 2 (NFNNUNIUAT: Az SgAIENS
IHNMNTUUTINGNEY, 2512), 11111 13.

5. waend, YseTRmansnguunelneway 2, i 231.
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" Erench Civil Code, as of 1804 Article 1582 A sale is an agreement by which one person is

bound to deliver a thing, and another to pay for it. It may be made by authentic act, or under
private signature.

" German Civil Code. as of 1900 Section 433 By a contract of sale the seller of thing is

bound to deliver the thing to the purchaser and to transfer ownership of the thing. The seller of
aright is bound to transfer the right to the purchaser, and if the right involves the possession of a

thing, to deliver the thing.
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The purchaser is bound to pay to the seller the purchase price agreed upon and to take
delivery of the thing purchased.
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" Erench Civil Code, as of 1804 Article 1628 Although it be said that the seller not be

e

subject to any warranty, he continues nevertheless bound by that which results from an act

personal to himself : every agreement to the contraty is void.
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" Erench Civil Code. as of 1804 Article 1625 The warranty due from the vendor to the

purchaser embraces two point: the first is the peaceable possession of the thing sold; ...
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® Erench Civil Code, as of 1804 Article 1626 Although at the time of sale no stipulation

have been made respecting warranty, the seller is obliged by the law to warrant the purchaser
against eviction which he may sustain in the whole or part of the thing sold, or against
encumbrances on such object, and not declared at the time sale.

® French Civil Code, as of 1804 Article 1638 If the estate sold be found to be burthened, a

declaration thereof having been made, with non-apparent servitudes, which shall be of such
importance that there is ground for presuming that the purchaser would not have bought if he
had been informed thereof, he may demand to have the contract rescinded, unless he shall

rather prefer an indemnity.

® German Civil Code. as of 1900 Section 440 If the seller does not fulfil the obligations
imposed upon him by 433 to 437, 439, the rights of the purchaser are determined according to
the provisions of 320 to 327.
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If a moveable has been sold and delivered to the purchaser for the purpose of transfer of
ownership, the purchaser may not demand compensation for non-performance on account of
the right of a third party involving the possession of the thing, unless he has delivered the thing
to the third party in consideration of his right, or has returned it to the seller, or unless the thing
has been destroyed.

It is equivalent to delivery of the thing to the third party, if the third party become heir to
the purchaser, or vice versa, or if the purchaser acquires the right of the third party in any other
manner, or buys out the third party.

If the purchaser has a claim for delivery against another person, the assignment of the
claim is sufficient in lieu of the return of the thing.
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® Erench Civil Code, as of 1804 Article 1640 The warranty for cause of eviction ceases

when the purchaser has suffered himself to be condemned in a judgment in the last resort, or
from which an appeal is not allowed, without summoning his vendor, if the latter prove that

sufficient grounds existed for rejecting the suit.
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* David W. Granning, "French Civil Code," [Online] Accessed: 2020, October 31. Available
from: https://www.wipo.int/edocs/lexdocs/laws/en/fr/fr512en.pdf

> Article 1582 Sale is a contract whereby a person obligates himself to deliver a thing and
the other to pay its price. It may be made by authentic act or by act under private signature.

® Article 1603 The seller is bound to two principal obligations, that of delivering the thing
and that of warranting the thing he sells.

" mMudaain 2NQY UIARUIIY, "ﬂ{]‘mu’]&lLLW\‘lN%ﬂLﬂﬂ’j’lé}I’JEJ%@‘U’IEJ," undasding 28, 4 (2514): 817.

Article 1583 It is perfect between the parties and the ownership is acquired as of right by
the buyer with regard to the seller as soon as they have agreed on the thing and on the price,

although the thing has not yet been delivered nor the price paid.
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10 Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, p. 775.
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" Eleanor Cashin Ritaine, "National Report on the Transfer of Movables in France," in

National Reports on the Transfer of Movables in Europe Volume 4 : France, Belgium, Bulgaria,

Poland, Portugal (Munich: European Law Publishers, 2011), p. 85.
" Ulrich Drobnig, "Transfer of Property," [Online] Accessed: 2021, March 7. Available from:
https://ssrn.com/abstract=1537164 or http://dx.doi.org/10.2139/ssrm.1537164

" LP.W. Van Wlet, Transfer of Movables in German, French, English and Dutch Law

(Nijmegen: Ars Aequi Libri, 2000), p. 73.

" Article 1138 The obligation to deliver a thing is perfect by the mere consent of the
contracting parties.

It makes the obligee-creditor the owner and places the thing at his risks as from the time
when it should have been delivered, although the delivery has not taken place, unless the
obligor-debtor has been put in default to deliver it; in this case, the thing remains at the risk of
the latter.

10 Ritaine, E. C., "National Report on the Transfer of Movables in France," in National

Reports on the Transfer of Movables in Europe Volume 4 : France, Belgium, Bulgaria, Poland,

Portugal, p. 86.
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' Article 1599 The sale of a thing belonging to another is null; it may give rise to damages
where the buyer did not know that the thing belonged to someone other than the seller

*® Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, pp. 800-801.

¥ Ibid., 797.

0 Ritaine, E. C., "National Report on the Transfer of Movables in France," in National

Reports on the Transfer of Movables in Europe Volume 4 : France, Belgium, Bulgaria, Poland,

Portugal, pp. 101, 104.
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o Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, p. 797.

Z Article 1625 The warranty the seller owes the buyer has two objects: the first is the
peaceful possession of the thing sold; the second, the hidden defects of such thing or redhibitory
vices.

? Article 1626 Although no stipulation as to warranty has been made at the time of the
sale, the seller is oblicated as a matter of law to warrant the buyer against eviction from the
thing sold in whole or in part, or against alleged encumbrances on that thing which have not

been declared at the time of the sale.
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* Ibid., 831-832.

" Article 1141 When a thing that one obligated bound oneself to give or to deliver to two
persons successively is exclusively movable, the one of the two who has been placed in actual
possession is preferred and remains the owner of it, although his title is later in date, provided
however that the possession be in good faith.

% Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, p. 826.

29 Ao a < o a a a o & 7
NWIUNA ﬁuﬂﬂlwgaﬂ, ﬂ'mll5‘UN®1uﬂqﬁiauaV}ﬁm’]3~|aiy‘ﬁyﬂ‘ﬂamqﬂ, %1 125.

* Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, pp. 830-831.
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*! Article 1627 The parties may, by special agreements, increase this legal obligation or
diminish its effect; they may even agree that the seller will not be bound by any warranty.

* Article 1628 Although it be stated that the seller will not be bound by any warranty, he
nevertheless remains bound to warrant against his personal acts or facts; any agreement to the
contraryis null.

* Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, p. 845.

* Article 1629 In the same instance of a stipulation of no warranty, in case of eviction, the
seller is bound to return the price, unless the buyer knew at the time of the sale of the danger

of eviction or unless he bought at his own peril and risk.
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* Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, pp. 845-846.
* Ibid., 827-828.

*" Article 1630 When a warranty has been promised, or when nothing has been stipulated
about it, if the buyer is evicted, he is entitled to claim against the seller:

1° The return of the price;

2° The return of the fruits when he must return them to the owner who evicts him;

3° The expenses the buyer incurs due to the call in warranty, and those incurred by the
original plaintiff;

4° Finally, damages, as well as the expenses and reasonable expenses of the contract.
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“ Article 1631 When at the time of eviction the thing sold has decreased in value or has
considerably deteriorated, either through the neglect of the buyer or by force majeure, the seller
is nonetheless bound to return the full price.

* Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, p. 838.

* Article 1637 If, in the case of a partial eviction the sale is not rescinded, the value of the
part from which the buyer is evicted is reimbursed to him according to the value the thing had at
the time of eviction and not proportionately to the total sale price, whether the thing sold has
increased or decreased in value since the sale.

“ Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, pp. 843-844.
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*“ Article 1632 But if the buyer has benefited from any deterioration he has caused, the
seller may retain against the price a sum equal to that benefit.

* Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, pp. 839-842.

“ Article 549 A mere possessor makes fruits his own only where he possesses in good
faith. If not in good faith, he is bound to restore the products as well as the thing to the owner
who claims it; if the said products are not found in kind, their value must be appraised as of the

date of repayment.
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" Article 1633 If at the time of the eviction the thing sold has increased in price even
independently of any act of the buyer, the seller is bound to pay the buyer what it is worth
above the sale price.

® Article 1634 The seller must reimburse or have the evicting party reimburse the buyer

for all the repairs and useful improvements that the buyer made to the property.
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*“ Article 1635 If the seller had sold in bad faith the property of another, he will be bound
to reimburse the buyer for all his expenditures, even for embellishment or personal pleasure,
made on that property.

* Article 1636 If a buyer is evicted from only a part of the thing but a part of such
importance, in proportion to the whole, that the buyer would not have bought the thing without

that part, he may have the sale rescinded.



111

1

ﬁ?ﬂﬂ’ﬂé‘ﬂ 0nIuUNIU ﬂ']'iﬂ'i’e]“UﬂiENLUUEI’JUV]ZJ?]’J’]ZJ%W AUDIUUIAIN m;ﬁammﬁuﬁa

4

DOFIMSUNSTNEN V3l

a Y

ﬂﬂiiauamﬁﬂsﬁamlﬂ%am%’wéﬁu LaraInT) 1638°" &3 iyaj 1

113

= & ! o w LY U a V1 & &
aszRaiuddlivsngdauazlilauddf Fadududhiysuiinduivguliin {Forhive

o

nNNuien1seniuty gaeedld@nsdndyyila Buud gaenaneladunisyaly

e>2p

Ademe” andiui windnditevisasiinsvntuiiosu s mndmdudududdy

fauiniggeazlidensndninnuianiseinanineu greendldansiandyyilaesoshu

N3N wardANSIASUNSAUIMANELM BT LRI TUNNSTOURNTT U A2

4) NanuN nUEni 1131 1639

¥
1 9.

53 o wa | « aa d‘ v = A a £ I Y [
1IR3 163977 UgYeUma1 “nIay LNYINUAMULEFY MENLINATULNHTD Uty

3

¥ v

NALNA NAMNA LA UNST VY ATTRATTAUN L‘ﬁ‘lﬂﬂ PINANWULINNY “dey U130 ToNnnU

e U

13 ”zyzyﬁﬁljﬂﬂ (Contracts and Conventional Obligations in General)”

a [

1051 1639 Wuundyg Almihmdnmlvvesdyanunlddmsunsddu § avils

ForlAnzSenTesAdem garnmnuauwalun v senilinudyy 1@euenguny winsel

eXe

osm ssouanSidunsdinfundygimnnin 1625 fe 1640 amualiilumsiame Jdeg

(%
P

1senillaligneies lngvdn gnulllinnusuiin

o

nusuldneu wu msienademeiliognul

Wesandememuunifauniadiulalunanyday g

S a aa

19U LHNTUYDINITTOUANTY

wa

UnUayalAunmsn 1633 89 1635 Muuasesrdenenenasenliainyan1vomsng gty

Y] [

s lgareninetediidumsiams dulu Sseahundyginnarandsule™

o

°! Article 1638 If the immovable property sold is encumbered by non-apparent servitudes
that had not been declared and that are sufficiently important to presume that the buyer would
not have bought the thing had he been made aware of them, the buyer may demand the
rescission of the contract, unless he prefers to be satisfied with an indemnity.

*? Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, p. 843.

* Article 1639 Other questions concerning damages that may be owed to the buyer
resulting from the failure to execute the sale must be decided according the general rules laid
down in the Title "Contracts and Conventional Obligations in General."

A Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, pp. 840-841.
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* Article 1640 The warranty against eviction ceases when the buyer has allowed a final
judgment to be declared against him or a judgment from which an appeal no longer lies without
having called his seller in warranty, if the latter proves that there existed sufficient means of

defense to have the action in eviction dismissed.



113

AoRuyAnaNIBUBN Be8anaavTenseyinnsle qIumwmﬂuﬁaLﬁaLLam?ﬂw%mﬁam%’wé

a

uu n3alun 5§LJL‘LJ ‘LJV]LL‘LJ‘UWJTU?WI&NTU mudaansiandlunsnduarmsanduanlaivselov

o

fded sosmosliimindviaaly vislunsdifidmilduesilosdfiotsiudiues uaridoidon

Snwmnsnduulilaedrszniundmiddiues Adalunisseudniveudoudiguiu® agwiuii

1 il 4
4 A v 6 1 Y 1 a Y a v v

msiigRedesdunsnduiyanagifudivesiiuiads TanvaeidTognsoudvsussnanis

1%
=

ag19l5An I nssauanslunsalvild Fuau@eviedwmeiinatsduldsening

]

GRTRR LLazmm%'Uﬁmawdwﬁ%maw}maLﬂuiﬂmmmmw 1625 f931031 1640 Faitle
osuglilude 3.2.1.3 Wdedey a. wimnidunsdinmsneninduesyanadunamnguine
adeuly ndnife e 1599 Mnuanalideutistaauin mstenensndvesyanadu
Wuluaig (null) wagluneuingvownng 1599 s’]’afﬁ’muﬂﬁiﬁamaL'%Emmﬁsmwmﬂﬁmalﬁ

“@elsiFimindiuduvesnudy” Feranenfionsanld 2 nsdl® léud

17
a Y

1) nsaiggensndlaglaiadsn nd1ife wlkweliaasealumsdeuie uilensndy

Y

1%
=

Fou glilldvosue dyandev) sgpuandulamslnenarownnst 1599 Tunsalfidslaiinng

e

[
s 1 . 1%

daouning frevzlasueniulidestiszsam wivnnduielidweunsndunid euds e

Y

whpPUNING uazaINIaBENTIAAUIINEVIElA

[
=

2) nsali@enindlagaasn nanfe mngtetensndinlaggsn uenINans

fefisdimude 1) §dosWiansi3enligusuelidmdomes dmsuanudom sty 1

(%

v ' v s & = 2 ' & ) ° oA
E\FUWEJ"{]31/]5']U'3']V]'§WEJU1JL'UHGUENU‘ﬂﬂﬁﬁ]u%ﬁ@i&lﬂm']ll Iﬂﬂﬁaﬂﬂ731Uﬂ7§ﬂ7u3§]Jﬂ7 LYY

3 LY o v v & v o & a 1o tzl' v o
Julumamann sauwaamaly feu mnggensndaase Lidnduinsveazdenseyilag

o/ 3% LY

ligase fureidessuiinyaldandemeliiugde

Y

(%
Y

il enuiuvein dfmansdiinnuazaiiadevesmarreitads I daedu
uaRaLRe i aunsana1 sl uluazveantsyevigtuld wasminduielinssuanslu

ningNTevien neuiigievvnartdneanululuaziu viowWvealiuiaiensunsdene

% Planiol, M., Treatise on the Civil Law Volume 2 Part 1 Nos 1 to 1657, p. 830.
>’ Ibid., 802.
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* Ibid., 800-801, 803.

* Article 1709 The lease of things is a contract by which one party binds himself to
provide the enjoyment of a thing to the other for a certain time, in return for a certain price that
this other party obliges himself to pay the former.

% Marcel Planiol, Treatise on the Civil Law, Volume 2 Part 2 Nos 1658 to 3504, 11 ed.
(London: Sweet & Maxwell, 1939), p. 4.
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* Ibid., 16.
® Article 1714 One may lease either in writing or verbally, except, as regards rural
property, for the application of the rules particular to agricultural leases and sharecropping.

e Planiol, M., Treatise on the Civil Law, Volume 2 Part 2 Nos 1658 to 3504, p. 16.

* Article 1708 There are two kinds of contract of lease:
The lease of things; and
The lease of work.
“Article 1711 These two kinds of lease are further subdivided into several particular types:
The lease of houses and of movables is called a lease for rent;
That of rural property, an agricultural lease;
That of work or of service, a hire;
That of animals whose profits are divided between the owner and the oneto whom he
entrusts them, a livestock lease;
Estimates, an agreement, or a fixed price for the undertaking of a work for a determined
price, are also leases, when the material is furnished by the one for whom the work is done.

These last three types are governed by special rules.
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% Article 1719 The lessor is bound, by the nature of the contract, and without need of any
particular stipulation:

1° To deliver the thing leased to the lessee, and when the thingis the principal residence
of the latter, a decent dwelling. When the premises leased as a dwelling are not fit for that use,
the lessor may not assert the nullity of the lease nor its cancellation to demand eviction of the
occupant;

2° To maintain the thing in a state that permits the use for which it was leased;

3° To secure to the lessee a peaceful enjoyment for the duration of the lease;

4° To secure also the permanence and quality of plantings.
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" Article 1726 If, on the contrary, the lessee or the farmer has been disturbed in his
enjoyment in consequence of an action relating to the ownership of the thing, he is entitled to a
proportionate reduction of the rent of the lease or agricultural lease, provided that a notice of
the disturbance and of the impediment have been given to the owner.

6 Planiol, M., Treatise on the Civil Law, Volume 2 Part 2 Nos 1658 to 3504, p. 21.

“ Ibid., 18.

" Article 1720 The lessor is bound to deliver the thing in good repair of all kinds. He must,
during the term of the lease, make all the repairs which may become necessary, other than

those the lessee is required to make.
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™ Article 1728 A lessee is bound to two principal obligations:

1° To make use of the thing leased as a prudent administrator and according to the
purpose intended by the lease, or according to the purpose presumed under the circumstances,
if there is no agreement to that effect;

2° To pay the price of the lease at the times agreed upon.

" Nicholas, B., An Introduction to Roman Law, pp. 112-113.
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™ Article 2255 Possession is the detention or enjoyment of a thing or of a right that we
hold or that we exercise by ourselves, or by another who holds it or who exercises it in our

name.
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(NJeMNUMIUAS: éwﬁﬂﬂmﬁﬁaqwé, 2479), %11 586.

* Article 1726 If, on the contrary, the lessee or the farmer has been disturbed in his
enjoyment in consequence of an action relating to the ownership of the thing, he is entitled to a
proportionate reduction of the rent of the lease or agricultural lease, provided that a notice of
the disturbance and of the impediment have been given to the owner.

" Article 1725 A lessor is not bound to warrant the lessee against violent disturbance that
third persons cause to his enjoyment, when such third persons do not claim any right to the

thing leased; but the lessee may file any appropriate action against them in his own name.
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" Article 1723 A lessor may not, during the term of the lease, change the condition of the
thing leased.

” Planiol, M., Treatise on the Civil Law, Volume 2 Part 2 Nos 1658 to 3504, p. 21.

* Ibid.

*Ibid., 21-22.
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® Article 1727 If those who have committed the acts of violence claim to have some right
on the thing leased, or if the lessee himself is summoned in court to be ordered to relinquish all
or part of the thing leased, or to allow the exercise of some servitude, he must call the lessor in
warranty and shall be dismissed from the suit, if he so demands, by naming the lessor on whose
behalf he possesses.

% Bundesministerium der Justiz und fir Verbraucherschutz und Bundesamt fur Justiz,
"German Civil Code," [Online] Accessed: 2019, December 20. Available from:
https://www.gesetze-im-internet.de/englisch_bgb/

& Wang, C. H., The German Civil Code. Translated and Annotated, with an Historical

Introduction and Appendices.
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® Section 433 Typical contractual duties in a purchase agreement

(1) By a purchase agreement, the seller of a thing is obliged to deliver the thing to the
buyer and to procure ownership of the thing for the buyer. The seller must procure the thing for
the buyer free from materialand legal defects.

(2) The buyer is obliged to pay the seller the agreed purchase price and to accept delivery
of the thing purchased.

% Manfred Pieck, "A Study of the Significant Aspects of German Contract Law," Annual

Survey of International & Comparative Law 3, 1 (1996): 134.
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¥ Section 311b Contracts on plots of land, assets and an estate

(1) A contract by which one party agrees to transfer or acquire ownership of a plot of land
must be recorded by a notary. A contract not entered into in this form becomes valid with all its
contents if a declaration of conveyance and registration in the Land Register are effected.

% Pieck, M., "A Study of the Significant Aspects of German Contract Law," Annual Survey of

International & Comparative Law: 134.
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udaTian: http://lawwebservice.com/lawsearch/ArchanKittisak 10.pdf

% Soafeaii

% U3 g, "Fayman tuay FoyynanSnglung vanetea s, ganay 15, 1 (Unsau-
NUATS 2511): 54-55.

% Zoafeaiu, wth 55-56.

% Section 929 Agreement and delivery

For the transfer of the ownership of a movable thing, it is necessary that the owner
delivers the thing to the acquirer and both agree that ownership is to pass. If the acquirer is in

possession of the thing, agreement on the transfer of the ownership suffices.
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’" Section 873 Acquisition by agreement and registration

(1) The transfer of the ownership of a plot of land, the encumbrance of a plot of land with
a right and the transfer or encumbrance of such a right require agreement between the person
entitled and the other person on the occurrence of the change of rights and the registration of
the change of rights in the Land Register, except insofar as otherwise provided by law.

(2) Before the registration, the parties are bound by the agreement only if the declarations
are notarially recorded, or made before the Land Registry, or submitted to the Land Registry, or if
the person entitled has delivered to the other person an approval of registration that satisfies the
provisions of the Land Register Code [Grundbuchordnung].

 Aeddni Uand, "nannguueIedygaeenning' [eoulail.
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192 Section 446 Passing of risk and of charges

The risk of accidental destruction and accidental deterioration passes to the buyer upon
delivery of the thing sold. From the time of delivery the emoluments of the thing accrue to the
buyer and he bears the charges on it. If the buyer is in default of acceptance of delivery, this is

equivalent to delivery.

1% pieck, M., "A Study of the Significant Aspects of German Contract Law," Annual Survey of

International & Comparative Law: 135; B. S. Markesinis, W. Lorenz, and G. Dannemann, The
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German Law of Obligations Volume 1 the Law of Contracts and Restitution : A Comparative

Introduction (Oxford: Clarenden Press, 1997), p. 36.
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Pieck, M., "A Study of the Significant Aspects of German Contract Law," Annual Survey of

International & Comparative Law: 134-135.
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Section 440 If the seller does not fulfil the obligations imposed upon him by 433 to
437,439, the rights of the purchaser are determined according to provisions of 320 to 327

106

Section 435 Legal defects
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The thing is free of legal defects if third parties, in relation to the thing, can assert either
no rights, or only the rights taken over in the purchase agreement, against the buyer. It is

equivalent to a legal defect if a right that does not exist is registered in the Land Register.
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" Hans Schulte-Nolke, "The New German Law of Obligations: An Introduction," [Online]

Accessed: 2021, March 1. Available from:
https://germanlawarchive.iuscomp.org/?p=357#sdfootnote lsym
" Section 280 Damages for breach of duty

(1) If the obligor breaches a duty arising from the obligation, the obligee may demand
damages for the damage caused thereby. This does not apply if the obligor is not responsible for
the breach of duty

12 pieck, M., "A Study of the Significant Aspects of German Contract Law," Annual Survey of

International & Comparative Law: 132-133.

18 1bid., 136.
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"7 Section 442 Knowledge of the buyer

(1) The rights of the buyer due to a defect are excluded if he has knowledge of the defect
at the time when the contract is entered into. If the buyer has no knowledge of a defect due to
gross negligence, the buyer may assert rights in relation to this defect only if the seller
fraudulently concealed the defect or gave a guarantee of the quality of the thing.

(2) Aright registered in the Land Register must be removed by the seller even if the buyer

is aware of it.
118

Pieck, M., "A Study of the Significant Aspects of German Contract Law," Annual Survey of
International & Comparative Law: 136.

" Ibid.
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"0 peter Rott, "German Sales Law Two Years after the Implementation of Directive

1999/44/Ec," German Law Journal 5, 3 (2004): 248-251; Lowisch, M., "New Law of Obligations in

Germany," Ritsumeikan Law Review: 148-150.

! Ernest J. Schuster, The Principles of German Civil Law (London: Clarendon Press, 1907),

p. 216.
2 Section 437 Rights of buyer in the case of defects

If the thing is defective, the buyer may, provided the requirements of the following
provisions are met and unless otherwise specified,

1. under section 439, demand cure,

2. revoke the agreement under sections 440, 323 and 326 (5) or reduce the purchase price
under section 441, and

3. under sections 440, 280, 281, 283 and 311a, demand damages, or under section 284,

demand reimbursement of futile expenditure.
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12 Rott, P., "German Sales Law Two Years after the Implementation of Directive

1999/44/Ec," German Law Journal: 248.

124

Gotz-Sebastian Hok and Wolfgang Jahn, "Reform of the German Law of Obligations in
Sale  Contracts," [Online] Accessed: 2021, March 3. Available from:
http://www.eurojurislawjournal.net/RA/Hoek-Dr/Beitraege-e/Reform-of-the-German-Law-of-
Obligations-in-Sale-Contracts.htm

" Ibid.

%6 Section 439 Cure

(1) As cure the buyer may, at his choice, demand that the defect is remedied or a thing
free of defectsis supplied.

(2) The seller must bear all expenses required for the purpose of cure, in particular
transport, workmen’s travel, work and materials costs.

(3) Without prejudice to section 275 (2) and (3), the seller may refuse to provide the kind
of cure chosen by the buyer, if this cure is possible only at disproportionate expense. In this
connection, account must be taken in particular, without limitation, of the value of the thing
when free of defects, the importance of the defect and the question as to whether recourse
could be had to the alternative kind of cure without substantial detriment to the buyer. The
claim of the buyer is restricted in this case to the alternative kind of cure; the right of the seller
to refuse the alternative kind of cure too, subject to the requirements of sentence 1 above, is
unaffected.

(4) If the seller supplies a thing free of defects for the purpose of cure, he may demand

the return of the defective thing in accordance with sections 346 to 348.
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T Hek, G.-S. and W. Jahn, "Reform of the German Law of Obligations in Sale Contracts."

'8 Section 275 Exclusion of the duty of performance
(1) A claim for performance is excluded to the extent that performance isimpossible for

the obligor or for any other person.
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12 Rott, P., "German Sales Law Two Years after the Implementation of Directive

1999/44/Ec," German Law Journal: 248-249.

" Section 440 Special provisions on revocation and damages

Except in the cases set out in section 281(2) and section 323(2), it is also not necessary to
specify a period of time if the seller has refused to carry out both kinds of cure under
section 439 (3) or if the kind of cure that the buyer is entitled to receive has failed or cannot
reasonably be expected of him. A repair is deemed to have failed after the second unsuccessful
attempt, unless in particular the nature of the thing or of the defect or the other circumstances

leads to a different conclusion.
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ot Rott, P., "German Sales Law Two Years after the Implementation of Directive

1999/44/Ec," German Law Journal: 249-250.

132

Section 441 Reduction of price

(1) Instead of revoking the agreement, the buyer may, by declaration to the seller, reduce
the purchase price. The ground for exclusion under section 323 (5) sentence 2 does not apply.

(2) If more than one person comprises either the buyer or the seller, price reduction may
be declared only by all or to all of them.

(3) In the case of a price reduction, the purchase price is to be reduced in the proportion
in which the value of the thing free of defects would, at the time when the contract was entered
into, have had to the actual value. To the extent necessary, the price reduction is to be
established by appraisal.

(4) If the buyer has paid more than the reduced purchase price, the excess amount is to
be reimbursed by the seller. Section 346(1) and section 347(1) apply with the necessary

modifications.
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" Rott, P., "German Sales Law Two Years after the Implementation of Directive

1999/44/Ec," German Law Journal: 250.

* Section 284 Reimbursement of futile expenses

In place of damages in lieu of performance, the oblicee may demand reimbursement of
the expenses which he has made and in all fairess was entitled to make in reliance on receiving
performance, unless the purpose of the expenses would not have been achieved, even if the

obligor had not breached his duty.
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" Section 535 Contents and primary duties of the lease agreement

(1) A lease agreement imposes on the lessor a duty to grant the lessee use of the leased
property for the lease period. The lessor must surrender the leased property to the lessee in a
condition suitable for use in conformity with the contract and maintain it in this condition for the
lease period. He must bear all costs to which the leased property is subject.

(2) The lessee is obliged to pay the lessor the agreed rent.

% Section 581 Typical contractual duties in a usufructuary lease

(1) A usufructuary lease imposes on the lessor the duty to allow the lessee, for the lease

period, the use of the leased object and the enjoyment of its fruits to the extent that they are

deemed to be income under the rules of proper management. The lessee is obliged to pay the

lessor the agreed rent.
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(2) The provisions on leases apply with the necessary modifications to usufructuary
leases with the exception of farm leases, unless sections 582 to 584b lead to a different
conclusion.

" Section 546 Duty of lessee to retumn
(1) The lessee is obliged to retumn the leased property after termination of the lease.
(2) If the lessee has permitted a third party to use the leased property, the lessor may

also demand return of the leased property from the third party after termination of the lease.
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8 pieck, M., "A Study of the Significant Aspects of German Contract Law," Annual Survey of

International & Comparative Law: 149.
139

Section 585 Concept of farm lease

(1) By means of a farm lease, a plot of land with the residential and utility buildings
(business) that serve its cultivation, or a plot of land without such buildings, is leased largely for
agriculture. Agriculture means the cultivation of the soil and the livestock breeding associated
with the use of the soil in order to produce plant or animal products, and horticultural
production.

(2) Section 581 (1) and sections 582 to 583a apply to farm leases, as do the special
provisions below.

(3) The provisions on farm leases also apply to leases relating to forestry properties if the
plots of land are leased for use in a predominantly agricultural business.
10 Wolfeang Wurmnest, "Germany," [Online] Accessed: 2021, March 3. Available from:

https.//www.eui.eu/Documents/DepartmentsCentres/Law/ResearchTeaching/ResearchThemes/Eur

opeanPrivatelaw/TenancylLawProject/TenancyLawGermany.pdf p. 11.
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" bid., 11-12.

e, Cohn, Manual of German Law, 2 ed. (London: The British Institute of International

and Comparative Law, 1968), p. 171.

ndns Yeyeyiug, "Aviseseuasesiuanusulinlugaaziie," 1sasiimans: 14.

" Schuster, E. J., The Principles of German Civil Law, p.371.

“*bid., 371-372.

* Section 868 Indirect possession

If a person possesses a thing as a usufructuary, a pledgee, a usufructuary lessee, a lessee,
a depositary or in a similar relationship by virtue of which he is, in relation to another, entitled to
possession or obliged to have possession for a period of time, the other person shall also be a

possessor (indirect possession).
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"% Section 854 Acquisition of possession

(1) Possession of a thing is acquired by obtaining actual control of the thing.

(2) Agreement between the previous possessor and the acquirer is sufficient for acquisition
if the acquirer is in a position to exercise control over the thing.

" Section 858 Unlawful interference with possession

(1) A person who, against the will of the possessor, deprives the possessor of possession or
interferes with the possessor’s possession acts, except where the deprivation or the interference
is permitted by law, unlawfully (unlawful interference with possession).

(2) The possession obtained as a result of unlawful interference is defective. The successor
in possession must allow the defectiveness to be asserted against him if he is the heir of the
possessor or he knows when he acquires possession that the possession of his predecessor was
defective.

" Section 859 Self-help by the possessor

(1) The possessor may use force to defend himself against unlawful interference.

(2) If a movable thing is taken away from the possessor by unlawful interference, the
possessor may use force to remove it from the interferer who is caught in the act or pursued.

(3) If the possessor of a plot of land is deprived of possession by unlawful interference,
the possessor may recover possession immediately after the deprivation of possession by
removing the interferer.

(4) The possessor has the same rights against a person who under section 858 (2) above

must allow the defectiveness of the possession to be asserted against himself.
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" Section 823 Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health,
freedom, property or another right of another person is liable to make compensation to the
other party for the damage arising from this.

150

Wurmnest, W., "Germany." p. 11.
! Section 541 If, through the right of a third party, the stipulated use of the leased thing is
wholly or in part taken away from the lessee, the provisions of 537, 538, 539, sentence 1, and

540, apply mutatis mutandis.
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2 Section 536 Rent reduction for material and legal defects

(3) If the lessee is fully or partially deprived by a third-party right of use of the leased
property, then subsections (1) and (2) apply with the necessary modifications.
> Manfred Pieck, “A study of the Significant Aspects of German Contract Law,” Annual

Survey of International & Comparative Law 3, 1 (1996): 142-143.
154

Jauernig, O., Kommentar Zum Btirgerlichen Gesetzbuch, p. 718. mutalay asu1lng 2196
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" Schuster, E. J., The Principles of German Civil Law, pp. 247-250.

156 Wang, C. H., The German Civil Code. Translated and Annotated, with an Historical

Introduction and Appendices, pp. 116-129.
157

Section 541 If, through the right of a third party, the stipulated use of the leased thing is
wholly or in part taken away from the lessee, the provisions of 537, 538, 539, sentence 1, and
540, apply mutatis mutandis.

8 Section 537 If the leased thing is, at the time of delivery to the lessee, affected with a
defect which destroys or diminishes its fitness for the stipulated use, or if such a defect arises
during the term of the lease, the lessee is released from payment of the rent for the time during

which its fitness is destroyed; for the time during which its fitness is diminished he is bound to

pay only a part of the rent to be estimated according to 472, 473.
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" Section 536 Rent reduction for material and legal defects

(1) If the leased property at the time of surrender to the lessee has a defect which
removes its suitability for the contractually agreed use, or if such a defect arises during the lease
period, then the lessee is exempted for the period when suitability is removed from paying the
rent. For the period of time when suitability is reduced, he need only pay reasonably reduced
rent. A trivial reduction of suitability is not taken into account.

(1a) A reduction of suitability will not be considered for the duration of three months
insofar as this takes place because of a measure which serves the purpose of energy efficiency
modernisation in accordance with section 555b no. 1.

(2) Subsection (1) sentences 1 and 2 also apply if a warranted characteristic is lacking or
later ceases.

(3) If the lessee is fully or partially deprived by a third-party right of use of the leased
property, then subsections (1) and (2) apply with the necessary modifications.

(4) With regard to a lease for residential space, a deviating agreement to the disadvantage
of the lessee is ineffective.

' Section 537 Payment of rent when the lessee is unable to be present in person

(2) As long as the lessor is unable to grant the lessee use because use has been permitted

to a third party, the lessee is not obliged to pay the rent.
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! Section 472 In the case of reduction the purchase price shall be reduced in the
proportion which at the time of sale the value of thing in a condition fee from defect would
have borne to the actual value.

If, in the case of sale of several things for an aggregate price, reduction is effected only in
respect of some of them, then in reducing the price the aggregate value of all the things shall be
taken as a basis.

%2 Section 473 If, besides the purchase prive fixed in money, other considerations are

stiputated for which have non-fungible things as their objects, these considerations, in the cases

provided for buy 471 472, shall estimated in money according to their value at the time of sale.

The reduction of the purchaser’s counter-consideration is made out of the price fixed in money ;

if this is less than the amount to be deducted, the seller shall make good to the purchaserthe

balance.
' Section 441 Reduction of price

(1) Instead of revoking the agreement, the buyer may, by declaration to the seller, reduce
the purchase price. The ground for exclusion under section 323(5) sentence 2 does not apply.

(2) If more than one person comprises either the buyer or the seller, price reduction may
be declared only by all or to all of them.

(3) In the case of a price reduction, the purchase price is to be reduced in the proportion
in which the value of the thing free of defects would, at the time when the contract was entered
into, have had to the actual value. To the extent necessary, the price reduction is to be
established by appraisal.

(4) If the buyer has paid more than the reduced purchase price, the excess amount is to

be reimbursed by the seller. Section 346 (1) and section 347(1) apply with the necessary

modifications.
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' Section 538 If a defect of the kind specified in 537 exists at the time of entering into

the contract, or if such a defect arises subsequently in consequence of a circumstance for which
the lessor is responsible, or if the lessor is in default in respect of the removal of a defect, the
lessee may demand compensation for non-fulfilment, instead of enforcing the rights specified in
537.

If the lessor is in default the lessee may himself remove the defect and demand

compensation for any necessary outlay.
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' Section 536a Claim of lessee for damages and reimbursement of expenses due to a

defect

(1) If a defect within the meaning of section 536 exists when the lease agreement is
entered into, or if such a defect arises subsequently due to a circumstance that the lessor is
responsible for, or if the lessor is in default in remedying a defect, then the lessee may,
notwithstanding the rights under section 536, demand damages.

(2) The lessee may remedy the defect himself and demand reimbursement of the
necessary expenses if

1. the lessoris in default in remedying the defect, or

2. immediate remedy of the defect is necessary to preserve or restore the state of the

leased property.
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1% Section 539 If the lessee knew of the defect of the leased thing at the time of entering

into the contract, the rights specified in 537, 538 do not belong to him. If a defect of kind
specified in 537, par.1, remains unknown to the lessee in consequence of gross megligence, or if
he accepts a defective thing although he knows of the defect, he may enforce this right under
the conditions under which warranty is given to the puechaser of defective thing as provided in
460, 464.

%" Section 536b Lessee knows of the defect upon entering into the agreement or upon
acceptance

If the lessee knows of the defect when entering into the agreement, then he does not
have the rights under sections 536 and 536a. If he remains unaware of the defect due to gross
negligence, then he has these rights only if the lessor fraudulently concealed the defect. If the
lessee accepts a defective thing although he is aware of the defect, then he may only assert the

rights under sections 536 and 536a if he reserved his rights at the time of acceptance.
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' Section 536¢ Defects occurring during the lease period; notice of defect by the lessee

(1) If a defect in the leased property comes to light during the lease period orif action to
protect the leased property from an unforeseen hazard becomes necessary, then the lessee
must without undue delay report this to the lessor. The same applies if a third party arrogates to
himself a right to the thing.

(2) If the lessee fails to report this, then he is liable to the lessor for damage incurred
thereby. To the extent that the lessor was prevented from providing relief due to the failure of
the lessee to report it, the lessee is not entitled

1. to assert the rights specified in section 536,

2. to demand damages under section 536a (1), or
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Schuster, E. J., The Principles of German Civil Law, pp. 249-250.

"% Section 542 If the stipulated use of the leased thing is wholly or in part not given to the

lessee in due time, or taken away from him subsequently, the lessee may give notice to
terminate the lease without observance of any term of notice. The notice may not be given until
after the lessor has allowed a reasonable period of time fixed by the lessee to elapse without
affording any remedy. The fixing of such a period is not necessary if the lessee has no interest in
the fulfilment of the contract in consequence of the circumstance justifying the notice.

Notice to terminate the lease may be given on account of an insignificant hindering or
withholding of the use only if it is justified by a special interest of the lessee.

If the lessor contests the permissibility of the notice given on the ground that he has given
the use of the thing in due time, or has effected the remedy before the expiration of the period,
the burden of proof is upon him.

' Section 542 End of the lease

(1) If the lease period is indefinite, then each of the parties to the contract may give notice

of termination in accordance with the statutory provisions.

(2)A lease entered into for a definite period of time ends at the end of that period unless

1. has been terminated for cause in legally permissible cases, or

2. is extended.

"2 Section 543 Termination for cause without notice for a compelling reason
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(2) A compelling reasonis deemed to obtain in cases including without limitation where

1. the lessee is not permitted the use of the leased property in conformity with contract,
in whole orin part, in good time, or is deprived of this use

'™ Section 536¢ Defects occurring during the lease period; notice of defect by the lessee

(1) If a defect in the leased property comes to light during the lease period orifaction to
protect the leased property from an unforeseen hazard becomes necessary, then the lessee
must without undue delay report this to the lessor. The same applies if a third party arrogates to
himself a right to the thing.

(2) If the lessee fails to report this, then he is liable to the lessor for damage incurred
thereby. To the extent that the lessor was prevented from providing relief due to the failure of

the lessee to report it, the lessee is not entitled

3. to give notice without specifying a reasonable period for relief under section 543(3)

sentence 1.
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" Section 398 A claim may, by contract with another person, be transferred by the

creditor to him (i.e.y assignment). On the conclusion of the contract the assignee takes the place
of the assignor
'™ Section 398 Assignment
A claim may be transferred by the obligee to another person by contract with that person
(assignment). When the contract is entered into, the new obligee steps into the shoes of the

previous oblige.
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" Article 711 Ownership of assets is acquired and transmitted by succession, by donation
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P Article 712 Ownership is also acquired by accession or incorporation, and by
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?! Section 903 Powers of the owner

The owner of a thing may, to the extent that a statute or third-party rights do not conflict
with this, deal with the thing at his discretion and exclude others from every influence. The
owner of an animal must, when exercising his powers, take into account the special provisions for
the protection of animals.

% Section 985 Claim for restitution

The owner may require the possessor to return the thing.
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? Article 544 Ownership is the right to enjoy and dispose of things in the most absolute
manner, provided they are not used in a way prohibited by statutes or regulations.

 Article 54 6 Ownership of a thing, either movable or immovable, gives a right to
everything it produces and to what is accessorily united to it, either naturally or artificially.

That right is called right of accession.

 Article 1382 Every act whatever of man that causes damage to another, obliges him by

whose fault it occurred to repair it.
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Schéning T 399 Bundesministerium der Justiz und fur Verbraucherschutz und Bundesamt fur
Justiz, "Code of Civil Procedure," [Online] Accessed: 2021, July 13. Available from:
https://www.gesetze-im-internet.de/englisch_zpo/index.html

* Section 72 Admissibility of third-party notice

(1) Any party believing that it will be able to assert a warranty claim or a claim to
indemnification against a third party should the legal dispute’s outcome not beinits favour, or
any party concerned that such a claim may be brought against it by a third party, may file third-
party notice to that third party with the court until a final and binding judgment has been
handed down in the legal dispute.

* Section 76 Laudatio auctoris in cases involving possession

(1) Anyone who has been sued as the possessor of an object that he alleges to possess
based on a legal relationship of the kind designated in section 868 of the Civil Code (Burgerliches
Gesetzbuch, BGB) may petition that the constructive possessor be summoned to allow him to
react in substance; he must do so prior to the hearing on the merits of the case by suomitting a
written pleading naming the constructive possessor, and by submitting a third —party notice. Until
such reaction in substance, or until the closure of the hearing at which the identified party is to
so react in substance, the defendant may refuse to allow the matter to be heard on its merits.

(2) Should the party so identified dispute the allegation made by the defendant, or should
it fail to react in substance, the defendant shall be entitled to comply with the demand for relief
as brought.

(3) Where the identified party acknowledges that the allegation made by the defendant is
correct, the identified party shall be entitled to assume the proceedings in the stead of the
defendant and with the defendant’s consent. Any consent by the plaintiff shall be required only
insofar as he is bringing claims independently of the fact that the defendant is a possessor based

on a legal relationship of the kind designated in subsection (1).
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(4) Should the party identified have assumed the proceedings, the defendant is to be
released from the complaint upon his filing the corresponding petition. The decision handed
down by the court is also valid and enforceable against the defendant where the subject matter
as such is concerned.

* Section 868 Indirect possession

If a person possesses a thing as a usufructuary, a pledgee, a usufructuary lessee, a lessee,
a depositary or in a similar relationship by virtue of which he is, in relation to another, entitled to
possession or obliged to have possession for a period of time, the other person shall also be a

possessor (indirect possession).
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* Section 546 Duty of lessee to return

(1) The lessee is obliged to retumn the leased property after termination of the lease.

(2) If the lessee has permitted a third party to use the leased property, the lessor may also
demand return of the leased property from the third party after termination of the lease.

*" Section 546a Compensation of the lessor in the case of late return

(1) If the lessee fails to return the leased property after termination of the lease, the lessor
may for the duration of retention demand as compensation the agreed rent or the rent that is
customarily paid for comparable items in the locality.

(2) The assertion of further damage is not excluded.
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“ Article 1184 A resolutory condition is always implied in synallagmatic contracts, in case
one of the two parties does not carry out his obligation.

In such a case, the contract is not rescinded as a matter of law. The party complaining of
the nonperformance of the obligation may either compel the other party to carry out the
agreement when it is possible or demand its rescission with damages.

Rescission must be judicially demanded, and the defendant may be granted additional

time to perform according to the circumstances.
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AMARNUIN N

Uszuaangvuneunar S
(Code civil des Frangais, French Civil Code)
wlalumwdingulee David W. Granning

) 83a310 https://www.wipo.int/edocs/lexdocs/laws/en/fr/fr512en.pdf

Book 2 : Of Property, and The Different Modofications of Property

Title 2. Ownership

Article 544 Ownership is the right to enjoy and dispose of things in the most
absolute manner, provided they are not used in a way prohibited by statutes or
regulations.

Article 546 Ownership of a thing, either movable or immovable, gives a right to
everything it produces and to what is accessorily united to it, either naturally or
artificially.

Article 549 A mere possessor makes fruits his own only where he possesses in
good faith. If not in good faith, he is bound to restore the products as well as the
thing to the owner who claims it; if the said products are not found in kind, their

value must be appraised as of the date of repayment.

Book 3 : Of The Various Way How Ownership is Acquired

Article 711 Ownership of assets is acquired and transmitted by succession, by
donation intervivos or testamentary, and by the effect of obligations.
Article 712 Ownership is also acquired by accession or incorporation, and by

prescription.


https://www.wipo.int/edocs/lexdocs/laws/en/fr/fr512en.pdf
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Article 938 A donation duly accepted is complete by the sole consent of the
parties; and ownership of the objects donated is transferred to the donee, without
need of any other delivery.

That right is called right of accession.
Title 3. Contracts and Conventional Obligations in general

Article 1138 The obligation to deliver a thing is perfect by the mere consent of
the contracting parties.

It makes the obligee-creditor the owner and places the thing at his risks as from
the time when it should have been delivered, although the delivery has not taken
place, unless the obligor-debtor has been put in default to deliver it; in this case, the
thing remains at the risk of the latter.

Article 1141 When a thing that one obligated bound oneself to give or to
deliver to two persons successively is exclusively movable, the one of the two who
has been placed in actual possession is preferred and remains the owner of it,
although his title is later in date, provided however that the possession be in good
faith.

Article 1184 A resolutory condition is always implied in synallagmatic
contracts, in case one of the two parties does not carry out his obligation.

In such a case, the contract is not rescinded as a matter of law. The party
complaining of the nonperformance of the obligation may either compel the other
party to carry out the agreement when it is possible or demand its rescission with
damages.

Rescission must be judicially demanded, and the defendant may be granted

additional time to perform according to the circumstances.
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Title 4. Obligations arising without Agreement

Article 1382 Every act whatever of man that causes damage to another,

obliges him by whose fault it occurred to repair it.
Title 6. Sales

Article 1582 Sale is a contract whereby a person obligates himself to deliver a
thing and the other to pay its price. It may be made by authentic act or by act under
private signature.

Article 1583 It is perfect between the parties and the ownership is acquired as
of right by the buyer with regard to the seller as soon as they have agreed on the
thing and on the price, although the thing has not yet been delivered nor the price
paid.

Article 1599 The sale of a thing belonging to another is null; it may give rise to
damages where the buyer did not know that the thing belonged to someone other
than the seller.

Article 1603 The seller is bound to two principal obligations, that of delivering
the thing and that of warranting the thing he sells.

Article 1625 The warranty the seller owes the buyer has two objects: the first
is the peaceful possession of the thing sold; the second, the hidden defects of such
thing or redhibitory vices.

Article 1626 Although no stipulation as to warranty has been made at the time
of the sale, the seller is obligated as a matter of law to warrant the buyer against
eviction from the thing sold in whole or in part, or against alleged encumbrances on
that thing which have not been declared at the time of the sale.

Article 1627 The parties may, by special agreements, increase this legal
obligation or diminish its effect; they may even agree that the seller will not be

bound by any warranty.



268

Article 1628 Although it be stated that the seller will not be bound by any
warranty, he nevertheless remains bound to warrant against his personal acts or
facts; any agreement to the contrary is null.

Article 1629 In the same instance of a stipulation of no warranty, in case of
eviction, the seller is bound to return the price, unless the buyer knew at the time of
the sale of the danger of eviction or unless he bought at his own peril and risk.

Article 1630 When a warranty has been promised, or when nothing has been
stipulated about it, if the buyer is evicted, he is entitled to claim against the seller:

1° The return of the price;

2° The return of the fruits when he must return them to the owner who evicts
him;

3° The expenses the buyer incurs due to the call in warranty, and those
incurred by the original plaintiff;

4° Finally, damages, as well as the expenses and reasonable expenses of the
contract.

Article 1631 When at the time of eviction the thing sold has decreased in
value or has considerably deteriorated, either through the neglect of the buyer or by
force majeure, the seller is nonetheless bound to return the full price.

Article 1632 But if the buyer has benefited from any deterioration he has
caused, the seller may retain against the price a sum equal to that benefit.

Article 1633 If at the time of the eviction the thing sold has increased in price
even independently of any act of the buyer, the seller is bound to pay the buyer
what it is worth above the sale price.

Article 1634 The seller must reimburse or have the evicting party reimburse

the buyer for all the repairs and useful improvements that the buyer made to the

property.
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Article 1635 If the seller had sold in bad faith the property of another, he will
be bound to reimburse the buyer for all his expenditures, even for embellishment or
personal pleasure, made on that property.

Article 1636 If a buyer is evicted from only a part of the thing but a part of
such importance, in proportion to the whole, that the buyer would not have bought
the thing without that part, he may have the sale rescinded.

Article 1637 If, in the case of a partial eviction the sale is not rescinded, the
value of the part from which the buyer is evicted is reimbursed to him according to
the value the thing had at the time of eviction and not proportionately to the total
sale price, whether the thing sold has increased or decreased in value since the sale.

Article 1638 If the immovable property sold is encumbered by non-apparent
servitudes that had not been declared and that are sufficiently important to presume
that the buyer would not have bought the thing had he been made aware of them,
the buyer may demand the rescission of the contract, unless he prefers to be
satisfied with an indemnity.

Article 1639 Other questions concerning damages that may be owed to the
buyer resulting from the failure to execute the sale must be decided according the
general rules laid down in the Title "Contracts and Conventional Obligations in
General."

Article 1640 The warranty against eviction ceases when the buyer has allowed
a final judgment to be declared against him or a judgment from which an appeal no
longer lies without having called his seller in warranty, if the latter proves that there

existed sufficient means of defense to have the action in eviction dismissed.
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Title 8. The Contract of Lease

Article 1708 There are two kinds of contract of lease:

The lease of things; and

The lease of work.

Article 1709 The lease of things is a contract by which one party binds himself
to provide the enjoyment of a thing to the other for a certain time, in return for a
certain price that this other party obliges himself to pay the former.

Article 1711 These two kinds of lease are further subdivided into several
particular types:

The lease of houses and of movables is called a lease for rent;

That of rural property, an agricultural lease;

That of work or of service, a hire;

That of animals whose profits are divided between the owner and the one to
whom he entrusts them, a livestock lease;

Estimates, an agreement, or a fixed price for the undertaking of a work for a
determined price, are also leases, when the material is furnished by the one for
whom the work is done.

These last three types are governed by special rules.

Article 1714 One may lease either in writing or verbally, except, as regards
rural property, for the application of the rules particular to agricultural leases and
sharecropping.

Article 1719 The lessor is bound, by the nature of the contract, and without
need of any particular stipulation:

1° To deliver the thing leased to the lessee, and when the thing is the principal

residence of the latter, a decent dwelling. When the premises leased as a dwelling



271

are not fit for that use, the lessor may not assert the nullity of the lease nor its
cancellation to demand eviction of the occupant;

2° To maintain the thing in a state that permits the use for which it was leased,

3° To secure to the lessee a peaceful enjoyment for the duration of the lease;

4° To secure also the permanence and quality of plantings.

Article 1720 The lessor is bound to deliver the thing in good repair of all kinds.
He must, during the term of the lease, make all the repairs which may become
necessary, other than those the lessee is required to make.

Article 1723 A lessor may not, during the term of the lease, change the
condition of the thing leased.

Article 1725 A lessor is not bound to warrant the lessee against violent
disturbance that third persons cause to his enjoyment, when such third persons do
not claim any right to the thing leased; but the lessee may file any appropriate
action against them in his own name.

Article 1726 If, on the contrary, the lessee or the farmer has been disturbed in
his enjoyment in consequence of an action relating to the ownership of the thing, he
is entitled to a proportionate reduction of the rent of the lease or agricultural lease,
provided that a notice of the disturbance and of the impediment have been given to
the owner.

Article 1727 If those who have committed the acts of violence claim to have
some right on the thing leased, or if the lessee himself is summoned in court to be
ordered to relinquish all or part of the thing leased, or to allow the exercise of some
servitude, he must call the lessor in warranty and shall be dismissed from the suit, if

he so demands, by naming the lessor on whose behalf he possesses.
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Article 1728 A lessee is bound to two principal obligations:

1° To make use of the thing leased as a prudent administrator and according to
the purpose intended by the lease, or according to the purpose presumed under the
circumstances, if there is no agreement to that effect;

2° To pay the price of the lease at the times agreed upon.
Title 21. Possession and Acquisitive Prescription

Article 2255 Possession is the detention or enjoyment of a thing or of a right
that we hold or that we exercise by ourselves, or by another who holds it or who

exercises it in our name.
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(Burgerliches Gesetzbuch, German Civil Code)

(v.1) 2uul A.A. 1900
LLUaLﬁuﬂ’lmé’ﬂﬂqumEJ Chung Hui Wang
Sﬁa;damrmﬁﬁa The German Civil Code. Translated and Annotated, with an Historical

Introduction and Appendices

Book 2 : Obligations

Section 398 A claim may, by contract with another person, be transferred by
the creditor to him (i.e.y assignment). On the conclusion of the contract the assignee

takes the place of the assignor.

Title 1. Sale and Exchange

Section 433 By a contract of sale the seller of thing is bound to deliver the
thing to the purchaser and to transfer ownership of the thing. The seller of a right is
bound to transfer the right to the purchaser, and if the right involves the possession
of a thing, to deliver the thing.

The purchaser is bound to pay to the seller the purchase price agreed upon
and to take delivery of the thing purchased.

Section 440 If the seller does not fulfil the obligations imposed upon him by
433 to 437, 439, the rights of the purchaser are determined according to the
provisions of 320 to 327.

If a moveable has been sold and delivered to the purchaser for the purpose of

transfer of ownership, the purchaser may not demand compensation for non-
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performance on account of the right of a third party involving the possession of the
thing, unless he has delivered the thing to the third party in consideration of his right,
or has returned it to the seller, or unless the thing has been destroyed.

It is equivalent to delivery of the thing to the third party, if the third party
become heir to the purchaser, or vice versa, or if the purchaser acquires the right of
the third party in any other manner, or buys out the third party.

If the purchaser has a claim for delivery against another person, the assigcnment
of the claim is sufficient in lieu of the return of the thins.

Section 472 In the case of reduction the purchase price shall be reduced in
the proportion which at the time of sale the value of thing in a condition fee from
defect would have borne to the actual value.

If, in the case of sale of several things for an aggregate price, reduction is
effected only in respect of some of them, then in reducing the price the aggregate
value of all the things shall be taken as a basis.

Section 473 If, besides the purchase prive fixed in money, other considerations
are stiputated for which have non-fungible things as their objects, these
considerations, in the cases provided for buy 471 472, shall estimated in money
according to their value at the time of sale. The reduction of the purchaser’s
counter-consideration is made out of the price fixed in money; if this is less than the

amount to be deducted, the seller shall make good to the purchaserthe balance.
Title 3. Ordinary lease and Usufructuary lease

Section 535 By a contract of ordinary lease the lessor is bound to give to the
lessee the use of the leased thing during the term of the lease. The lessee is bound
to pay to the lessor the rent agreed upon.

Section 537 If the leased thing is, at the time of delivery to the lessee,

affected with a defect which destroys or diminishes its fitness for the stipulated use,
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or if such a defect arises during the term of the lease, the lessee is released from
payment of the rent for the time during which its fitness is destroyed; for the time
during which its fitness is diminished he is bound to pay only a part of the rent to be
estimated according to 472, 473.

Section 538 If a defect of the kind specified in 537 exists at the time of
entering into the contract, or if such a defect arises subsequently in consequence of
a circumstance for which the lessor is responsible, or if the lessor is in default in
respect of the removal of a defect, the lessee may demand compensation for non-
fulfilment, instead of enforcing the rights specified in 537.

If the lessor is in default the lessee may himself remove the defect and
demand compensation for any necessary outlay.

Section 539 If the lessee knew of the defect of the leased thing at the time of
entering into the contract, the rights specified in 537, 538 do not belong to him. If a
defect of kind specified in 537, par.1, remains unknown to the lessee in consequence
of gross mesgligence, or if he accepts a defective thing although he knows of the
defect, he may enforce this right under the conditions under which warranty is given
to the puechaser of defective thing as provided in 460, 464.

Section 541 If, through the right of a third party, the stipulated use of the
leased thing is wholly or in part taken away from the lessee, the provisions of 537,
538, 539, sentence 1, and 540, apply mutatis mutandis.

Section 542 If the stipulated use of the leased thing is wholly or in part not
given to the lessee in due time, or taken away from him subsequently, the lessee
may give notice to terminate the lease without observance of any term of notice.
The notice may not be given until after the lessor has allowed a reasonable period
of time fixed by the lessee to elapse without affording any remedy. The fixing of
such a period is not necessary if the lessee has no interest in the fulfilment of the

contract in consequence of the circumstance justifying the notice.
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Notice to terminate the lease may be given on account of an insignificant
hindering or withholding of the use only if it is justified by a special interest of the
lessee.

If the lessor contests the permissibility of the notice given on the ground that
he has given the use of the thing in due time, or has effected the remedy before the

expiration of the period, the burden of proof is upon him.
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Book 2 : Law of Obligations

Section 275 Exclusion of the duty of performance

(1) A claim for performance is excluded to the extent that performance is
impossible for the obligor or for any other person.

Section 280 Damages for breach of duty

(1) If the obligor breaches a duty arising from the obligation, the obligee may
demand damages for the damage caused thereby. This does not apply if the obligor
is not responsible for the breach of duty

Section 284 Reimbursement of futile expenses

In place of damages in lieu of performance, the obligee may demand
reimbursement of the expenses which he has made and in all fairness was entitled
to make in reliance on receiving performance, unless the purpose of the expenses
would not have been achieved, even if the obligor had not breached his duty.

Section 311b Contracts on plots of land, assets and an estate

(1) A contract by which one party agrees to transfer or acquire ownership of a
plot of land must be recorded by a notary. A contract not entered into in this form
becomes valid with all its contents if a declaration of conveyance and registration in
the Land Register are effected.

Section 323 Revocation for nonperformance or for performance not in

conformity with the contract
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(5) If the obligor has performed in part, the obligee may revoke the whole
contract only if he has no interest in part performance. If the obligor has not
performed in conformity with the contract, the obligee may not revoke the contract
if the breach of duty is trivial.

Section 398 Assignment

A claim may be transferred by the obligee to another person by contract with
that person (assigcnment). When the contract is entered into, the new obligee steps

into the shoes of the previous obligee.

Title 1. Purchase, Exchange

Section 433 Typical contractual duties in a purchase agreement

(1) By a purchase agreement, the seller of a thing is obliged to deliver the thing
to the buyer and to procure ownership of the thing for the buyer. The seller must
procure the thing for the buyer free from material and legal defects.

(2) The buyer is obliged to pay the seller the agreed purchase price and to
accept delivery of the thing purchased.

Section 435 Legal defects

The thing is free of legal defects if third parties, in relation to the thing, can
assert either no rights, or only the rights taken over in the purchase agreement,
against the buyer. It is equivalent to a legal defect if a right that does not exist is
registered in the Land Register.

Section 437 Rights of buyer in the case of defects

If the thing is defective, the buyer may, provided the requirements of the
following provisions are met and unless otherwise specified,

1. under section 439, demand cure,
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2. revoke the agreement under sections 440, 323 and 326 (5) or reduce the
purchase price under section 441, and

3. under sections 440, 280, 281, 283 and 311a, demand damages, or under
section 284, demand reimbursement of futile expenditure.

Section 439 Cure

(1) As cure the buyer may, at his choice, demand that the defect is remedied
or a thing free of defects is supplied.

(2) The seller must bear all expenses required for the purpose of cure, in
particular transport, workmen'’s travel, work and materials costs.

(3) Without prejudice to section 275 (2) and (3), the seller may refuse to
provide the kind of cure chosen by the buyer, if this cure is possible only at
disproportionate expense. In this connection, account must be taken in particular,
without limitation, of the value of the thing when free of defects, the importance of
the defect and the question as to whether recourse could be had to the alternative
kind of cure without substantial detriment to the buyer. The claim of the buyer is
restricted in this case to the alternative kind of cure; the right of the seller to refuse
the alternative kind of cure too, subject to the requirements of sentence 1 above, is
unaffected.

(4) If the seller supplies a thing free of defects for the purpose of cure, he may
demand the return of the defective thing in accordance with sections 346 to 348.

Section 440 Special provisions on revocation and damages

Except in the cases set out in section 281(2) and section 323(2), it is also not
necessary to specify a period of time if the seller has refused to carry out both kinds
of cure under section 439 (3) or if the kind of cure that the buyer is entitled to
receive has failed or cannot reasonably be expected of him. A repair is deemed to
have failed after the second unsuccessful attempt, unless in particular the nature of

the thing or of the defect or the other circumstances leads to a different conclusion.
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Section 441 Reduction of price

(1) Instead of revoking the agreement, the buyer may, by declaration to the
seller, reduce the purchase price. The ground for exclusion under section 323 (5)
sentence 2 does not apply.

(2) If more than one person comprises either the buyer or the seller, price
reduction may be declared only by all or to all of them.

(3) In the case of a price reduction, the purchase price is to be reduced in the
proportion in which the value of the thing free of defects would, at the time when
the contract was entered into, have had to the actual value. To the extent
necessary, the price reduction is to be established by appraisal.

(4) If the buyer has paid more than the reduced purchase price, the excess
amount is to be reimbursed by the seller. Section 346(1) and section 347(1) apply
with the necessary modifications.

Section 442 Knowledge of the buyer

(1) The rights of the buyer due to a defect are excluded if he has knowledge of
the defect at the time when the contract is entered into. If the buyer has no
knowledge of a defect due to gross negligence, the buyer may assert rights in
relation to this defect only if the seller fraudulently concealed the defect or gave a
guarantee of the quality of the thing.

(2) A right registered in the Land Register must be removed by the seller even if
the buyer is aware of it.

Section 446 Passing of risk and of charges

The risk of accidental destruction and accidental deterioration passes to the
buyer upon delivery of the thing sold. From the time of delivery the emoluments of
the thing accrue to the buyer and he bears the charges on it. If the buyer is in

default of acceptance of delivery, this is equivalent to delivery.
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Title 5. Lease, usufructuary lease

Section 535 Contents and primary duties of the lease agreement

(1) A lease agreement imposes on the lessor a duty to grant the lessee use of
the leased property for the lease period. The lessor must surrender the leased
property to the lessee in a condition suitable for use in conformity with the contract
and maintain it in this condition for the lease period. He must bear all costs to which
the leased property is subject.

(2) The lessee is obliged to pay the lessor the agreed rent.

Section 536 Rent reduction for material and legal defects

(1) If the leased property at the time of surrender to the lessee has a defect
which removes its suitability for the contractually agreed use, or if such a defect
arises during the lease period, then the lessee is exempted for the period when
suitability is removed from paying the rent. For the period of time when suitability is
reduced, he need only pay reasonably reduced rent. A trivial reduction of suitability
is not taken into account.

(1a) A reduction of suitability will not be considered for the duration of three
months insofar as this takes place because of a measure which serves the purpose of
energy efficiency modernisation in accordance with section 555b no. 1.

(2) Subsection (1) sentences 1 and 2 also apply if a warranted characteristic is
lacking or later ceases.

(3) If the lessee is fully or partially deprived by a third-party right of use of the
leased property, then subsections (1) and (2) apply with the necessary modifications.

(4) With regard to a lease for residential space, a deviating agreement to the

disadvantage of the lessee is ineffective.
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Section 536a Claim of lessee for damages and reimbursement of expenses
due to a defect

(1) If a defect within the meaning of section 536 exists when the lease
agreement is entered into, or if such a defect arises subsequently due to a
circumstance that the lessor is responsible for, or if the lessor is in default in
remedying a defect, then the lessee may, notwithstanding the rights under section
536, demand damages.

(2) The lessee may remedy the defect himself and demand reimbursement of
the necessary expenses if

1. the lessor is in default in remedying the defect, or

2. immediate remedy of the defect is necessary to preserve or restore the
state of the leased property.

Section 536b Lessee knows of the defect upon entering into the agreement or
upon acceptance

If the lessee knows of the defect when entering into the agreement, then he
does not have the rights under sections 536 and 536a. If he remains unaware of the
defect due to gross neglicence, then he has these rights only if the lessor
fraudulently concealed the defect. If the lessee accepts a defective thing although
he is aware of the defect, then he may only assert the rights under sections 536 and
536a if he reserved his rights at the time of acceptance.

Section 536c Defects occurring during the lease period; notice of defect by the
lessee

(1) If a defect in the leased property comes to light during the lease period or if
action to protect the leased property from an unforeseen hazard becomes
necessary, then the lessee must without undue delay report this to the lessor. The

same applies if a third party arrogates to himself a right to the thing.
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(2) If the lessee fails to report this, then he is liable to the lessor for damage
incurred thereby. To the extent that the lessor was prevented from providing relief
due to the failure of the lessee to report it, the lessee is not entitled

1. to assert the rights specified in section 536,

2. to demand damages under section 536a (1), or

3. to give notice without specifying a reasonable period for relief under section
543(3) sentence 1.

Section 537 Payment of rent when the lessee is unable to be present in
person

(2) As long as the lessor is unable to grant the lessee use because use has
been permitted to a third party, the lessee is not obliged to pay the rent.

Section 542 End of the lease

(1) If the lease period is indefinite, then each of the parties to the contract may
give notice of termination in accordance with the statutory provisions.

(2)A lease entered into for a definite period of time ends at the end of that
period unless it

1. has been terminated for cause in legally permissible cases, or

2. is extended.

Section 543 Termination for cause without notice for a compelling reason

(2) A compelling reason is deemed to obtain in cases including without
limitation where

1. the lessee is not permitted the use of the leased property in conformity

with contract, in whole or in part, in good time, or is deprived of this use
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Section 546 Duty of lessee to return

(1) The lessee is obliged to return the leased property after termination of the
lease.

(2) If the lessee has permitted a third party to use the leased property, the
lessor may also demand return of the leased property from the third party after
termination of the lease.

Section 546a Compensation of the lessor in the case of late return

(1) If the lessee fails to return the leased property after termination of the
lease, the lessor may for the duration of retention demand as compensation the
agreed rent or the rent that is customarily paid for comparable items in the locality.

(2) The assertion of further damage is not excluded.

Section 549 Provisions applicable to leases of residential space

(1) Sections 535 to 548 apply to leases relating to residential space to the
extent not otherwise stipulated by sections 549 to 577a.

Section 550 Form of the lease agreement

If a lease agreement for a longer period of time than one year is not entered
into in written form, then it applies for an indefinite period of time. However,
termination is only allowed at the earliest at the end of one year after use of the
residential space has been permitted.

Section 581 Typical contractual duties in a usufructuary lease

(1) A usufructuary lease imposes on the lessor the duty to allow the lessee, for
the lease period, the use of the leased object and the enjoyment of its fruits to the
extent that they are deemed to be income under the rules of proper management.
The lessee is obliged to pay the lessor the agreed rent.

(2) The provisions on leases apply with the necessary modifications to
usufructuary leases with the exception of farm leases, unless sections 582 to 584b

lead to a different conclusion.
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Section 585 Concept of farm lease

(1) By means of a farm lease, a plot of land with the residential and utility
buildings (business) that serve its cultivation, or a plot of land without such buildings,
is leased largely for agriculture. Agriculture means the cultivation of the soil and the
livestock breeding associated with the use of the soil in order to produce plant or
animal products, and horticultural production.

(2) Section 581(1) and sections 582 to 583a apply to farm leases, as do the
special provisions below.

(3) The provisions on farm leases also apply to leases relating to forestry
properties if the plots of land are leased for use in a predominantly agricultural
business.

Section 823 Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the life, body,
health, freedom, property or another right of another person is liable to make

compensation to the other party for the damage arising from this.

Book 3 : Law of Property

Section 854 Acquisition of possession

(1) Possession of a thing is acquired by obtaining actual control of the thing.

(2) Agreement between the previous possessor and the acquirer is sufficient for
acquisition if the acquirer is in a position to exercise control over the thing.

Section 858 Unlawful interference with possession

(1) A person who, against the will of the possessor, deprives the possessor of
possession or interferes with the possessor’s possession acts, except where the
deprivation or the interference is permitted by law, unlawfully (unlawful interference

with possession).
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(2) The possession obtained as a result of unlawful interference is defective.
The successor in possession must allow the defectiveness to be asserted against him
if he is the heir of the possessor or he knows when he acquires possession that the
possession of his predecessor was defective.

Section 859 Self-help by the possessor

(1) The possessor may use force to defend himself against unlawful
interference.

(2) If a movable thing is taken away from the possessor by unlawful
interference, the possessor may use force to remove it from the interferer who is
caught in the act or pursued.

(3) If the possessor of a plot of land is deprived of possession by unlawful
interference, the possessor may recover possession immediately after the deprivation
of possession by removing the interferer.

(4) The possessor has the same rights against a person who under section 858
(2) above must allow the defectiveness of the possession to be asserted against
himself.

Section 873 Acquisition by agreement and registration

(1) The transfer of the ownership of a plot of land, the encumbrance of a plot
of land with a right and the transfer or encumbrance of such a right require
agreement between the person entitled and the other person on the occurrence of
the change of rights and the registration of the change of rights in the Land Register,
except insofar as otherwise provided by law.

(2) Before the registration, the parties are bound by the agreement only if the
declarations are notarially recorded, or made before the Land Registry, or submitted
to the Land Registry, or if the person entitled has delivered to the other person an
approval of registration that satisfies the provisions of the Land Register Code

[Grundbuchordnung].
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Section 903 Powers of the owner

The owner of a thing may, to the extent that a statute or third-party rights do
not conflict with this, deal with the thing at his discretion and exclude others from
every influence. The owner of an animal must, when exercising his powers, take into
account the special provisions for the protection of animals.

Section 929 Agreement and delivery

For the transfer of the ownership of a movable thing, it is necessary that the
owner delivers the thing to the acquirer and both agree that ownership is to pass. If
the acquirer is in possession of the thing, agreement on the transfer of the ownership
suffices.

Section 985 Claim for restitution

The owner may require the possessor to return the thing.
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