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# # 6380114034 : MAJOR LAWS
KEYWORD: TAKING THE SUSPECT AS A WITNESS, NON-PROSECUTION, GENERAL CASES,
COLLATERALS
Wirachagrit Puttikanaporn : LEGAL MEASURES IN TAKING A SUSPECT AS A WITNESS. Advisor:
Prof. KANAPHON CHANHOM, Ph.D.

This thesis proposes to study the legal measure in taking the suspect as a witness by the
arrangement of collaterals for non-prosecution in general cases, in which the researcher emphasizes
on the study of the background of the legal measure in taking the suspect as a witness, the concept
in taking the suspect as a witness, the foreign legal measure in taking the suspect as a witness, and
the arrangement of other collaterals such as penalty reduction and use immunity in order to
determine the suitable model and method for the legal measure in taking the suspect as a witness for
Thailand.

As the legal measure in taking the suspect as a witness in general cases in Thailand relies on
the internal regulation guidelines of the inquiry officials and prosecutors without specific provisions,
the regulations in such guidelines therefore have ambiguous and inconsistent practices. Furthermore,
the arrangement of the collateral for the non-prosecution of the suspect taken as a witness who are
the offenders is inconsistent with the principle of liability, and non-prosecution order of the suspect
taken as a witness shall be under the authority of the prosecutors or the attorney general.

Thereby, this thesis suggests enacting the legal measure in taking the suspect as a witness in
the Criminal Procedure Code by maintaining collateral for non-prosecution, as the benefit for taking a
suspect as a witness to testify against other prime suspect is greater than the punishment of such
suspect. In addition, other collaterals are not implemented due to the inconsistency with Criminal
Procedure in Thailand, but the person who takes non-prosecution order shall be under the authority
of the prosecutors. However, in order to maintain confidence in using the measure, the establishment
of the criteria for both the types of cases and factors which must be appropriately taken for
consideration, and the improvement of the relevant internal regulations to accord with the suggested
provisions, with the aim that the legal measure in taking the suspect as a witness is highly efficient and
able to derive maximum benefits for the society as a whole.

Field of Study: Laws Student's Signature ........ccceeeeieerieenne

Academic Year: 2021 Advisor's Signature ........ccocceevrvrenenns
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LY &

nflanwaziluoddns (Organized Crime) ladnauazduissianisdrdglasindudumensg

" auge Walny, Annuinguanenily dresuiednnguaneuis ndnvily, Nuvassi 28 (ngamnwe: Jgygyay, 2564),

9N 41,

2 v v

L4 s v s " @ " = ° £ a
Fo Tl 1A Tmuaud, "n1sWauinguuie (Legal Development)," Tu 60 ¥ d1tiniunaiznssun1snguini

(N dTinUANENTINNSNEYN, 2536), i1 330.

* oty gassauyUnn, wanenwgyIven (nganwe: e daunmde, 2518), wih 19.

“ardudt anslun, watantesdsnunazTausssy, lpoula] Widade 12 furnau 2564 undefiun:
https://www.gotoknow.org/posts/442686

® wauynsy adusvafauaniu we. 2554, Tan1ade," [peula] Whdadle 12 fuanay 2564, unaefiaun:

https://dictionary.orst.go.th/
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relation to all prosecutable criminal offences, provided there are sufficient factual indications.
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Accessed: 23 November 2021. Available from: https://www.lexisnexis.com/community/casebrief/p/casebrief-
inmates-of-attica-corr-facility-v-rockefeller#

9 Massachusetts courts, "Attorney General Vs. Nathan A. Tufts, 239 Mass. 458. (1921)," [Online] Accessed: 23
November 2021. Available from: http://masscases.com/cases/sjc/239/239mass458.html
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123 Robert Humphreys, "Immunity," American Criminal Law Review 29, 2 (1992): 683.
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% Delmar Karlen, Anglo- American Criminal Justice (Oxford: Oxford University Press, 1967), p. 156.

%6 The National Archives, "Serious Organised Crime and Police Act 2005: Introductory Text," [Online]
Accessed: 19 December 2021. Available from: https://www.legislation.gov.uk/ukpga/2005/15/introduction
27 The National Archives, "Serious Organised Crime and Police Act 2005: Section 179," [Online] Accessed: 19
December 2021. Available from: https://www.legislation.gov.uk/ukpga/2005/15/section/179/2020-03-25

28 The National Archives, Serious Organised Crime and Police Act 2005: Section 179 (3) [Online], Accessed: 19
December 2021. Available from: https://www.legislation.gov.uk/ukpga/2005/15/section/179/2020-03-25

29 The National Archives, "Police, Public Order and Criminal Justice (Scotland) Act 2006: Conditional
Immunity from Prosecution," [Online] Accessed: 19 December 2021. Available from:

https://www.legislation.gov.uk/asp/2006/10/part/3/crossheading/conditional-immunity-from-prosecution
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20 The National Archives, "Serious Organised Crime and Police Act 2005: Chapter 2," [Online] Accessed: 19
December 2021. Available from: https://www.legislation.gov.uk/ukpga/2005/15/part/2/chapter/2

21 Serious Organised Crime and Police Act 2005, section 71 Assistance by offender: immunity from
prosecution.

%2 Serious Organised Crime and Police Act 2005, section 72 Assistance by offender: undertakings as to use of
evidence.

213 Serious Organised Crime and Police Act 2005, section 73 Assistance by defendant: reduction in sentence.
% Serious Organised Crime and Police Act 2005, section 74 Assistance by defendant: review of sentence.
25 The National Archives, "Sentencing Act 2020: Section 74," [Online] Accessed: 19 December 2021. Available
from: https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
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2 The National Archives, "Sentencing Act 2020: Section 388," [Online] Accessed: 19 December 2021.
Available from: https://www.legislation.gov.uk/ukpga/2020/17/section/388/enacted

2" The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements): Sentencing
Act 2020," [Online] Accessed: 19 December 2021. Available from: https://www.cps.gov.uk/legal-
guidance/assisting-offenders-immunity-undertakings-and-agreements

"8 The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements): Reduction
in Sentence (Section 74 of the Sentencing Act 2020)," [Online] Accessed: 19 December 2021. Available from:
https://www.cps.gov.uk/legal-guidance/assisting-offenders-immunity-undertakings-and-agreements

2" England and Wales Court of Appeal (Criminal Division) Decisions, "[2010] Ewca Crim 1485," [Online]
Accessed: 19 December 2021. Available from: https://www.bailii.org/ew/cases/EWCA/Crim/2010/1485.html
%0 England and Wales Court of Appeal (Criminal Division) Decisions, "[2007] Ewca Crim 2290," [Online]
Accessed: 19 December 2021. Available from: https://www.bailii.org/ew/cases/EWCA/Crim/2007/2290.html
%! The Sentencing Act 2020, section 74.
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%2 The Sentencing Act 2020, section 388.

8 The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements)," [Online]
Accessed: 19 December 2021. Available from: https://www.cps.gov.uk/legal-guidance/assisting-offenders-
immunity-undertakings-and-agreements

%% The Crown Prosecution Service, "Letters from the Dpp to the Attorney General on Agreements Made
under Sections 71 to 74 of Socpa 2005," [Online] Accessed: 19 December 2021. Available from:

https://www.cps.gov.uk/socpa-information
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% The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements):
Cleansing/Full Debriefing," [Online] Accessed: 19 December 2021. Available from:
https://www.cps.gov.uk/legal-guidance/assisting-offenders-immunity-undertakings-and-agreements

%6 The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements): Proceeding
without Cleansing," [Online] Accessed: 19 December 2021. Available from: https://www.cps.gov.uk/legal-

guidance/assisting-offenders-immunity-undertakings-and-agreements
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%7 The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements): Investigator
Authorisation," [Online] Accessed: 19 December 2021. Available from: https://www.cps.gov.uk/legal-
guidance/assisting-offenders-immunity-undertakings-and-agreements

%8 Serious Organised Crime and Police Act 2005, section 71 (5).
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% Serious Organised Crime and Police Act 2005, section 71 (6).

#0 Serious Organised Crime and Police Act 2005, section 71 (7).

#1 The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements): Immunity
from Prosecution (Section 71 Socpa)," [Online] Accessed: 19 December 2021. Available from:
https://www.cps.gov.uk/legal-guidance/assisting-offenders-immunity-undertakings-and-agreements
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Use Undertaking (Section 72 Socpa)," [Online] Accessed: 19 December 2021. Available from:
https://www.cps.gov.uk/legal-guidance/assisting-offenders-immunity-undertakings-and-agreements

#% Serious Organised Crime and Police Act 2005, section 72 (7).

%> The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements): Reduction
in Sentence (Section 74 of the Sentencing Act 2020)."
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7 The Crown Prosecution Service, "Assisting Offenders (Immunity, Undertakings and Agreements)."
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ANANUIN Q
German Code of Criminal Procedure Section 100a (2)

(2) Serious crimes for the purposes of subsection (1) no. 1 shall be
1.under the Criminal Code:

a) offences against peace, high treason, endangering the democratic
state under the rule of law, treason and endangering external security under sections
80a to 82, 84 to 86, 87 to 89a, section 89c¢ (1) to (4) and sections 94 to 100a,

b) taking of bribes by and giving of bribes to elected officials under
section 108e,

c) offences against national defence under sections 109d to 109h,

d) offences against public order under sections 129 to 130,

e) counterfeiting of money and official stamps under sections 146 and
151, in each case also in conjunction with section 152, as well as section 152a (3)
and section 152b (1) to (4),

f) offences against sexual self-determination in cases under sections
176a and 176b and, under the conditions of section 177 (6) sentence 2 no. 2, in
cases under section 177,

g) dissemination, procurement and possession of child and youth
pornography under section 184b (1) and (2) and section 184c (2),

h) murder under specific aggravating circumstances (Mord) and murder
(Totschlag) under sections 211 and 212,

i) offences against personal liberty under section 232, section 232a (1)
to (5), section 232b, section 233 (2), sections 233a, 234, 234a, 239a and 239b,

j) gang theft under section 244 (1) no. 2 and aggravated gang theft
under section 244a,

k) robbery or extortion under sections 249 to 255,

1) commercial handling of stolen goods, handling as a member of a

gang and commercial handling as a member of a gang under sections 260 and 260a,
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m) money laundering or concealing unlawfully acquired assets under
section 261 (1), (2) and (4); if criminal liability is based on the fact that impunity
pursuant to section 261 (9) sentence 2 is ruled out under section 261 (9) sentence 3,
then only where the object is derived from one of the serious crimes referred to in
nos. 1 to 11,

n) fraud and computer fraud under the conditions of section 263 (3)
sentence 2 and in the case under section 263 (5), in each case also in conjunction
with section 263a (2),

0) subsidy fraud under the conditions of section 264 (2) sentence 2
and in the case under section 264 (3) in conjunction with section 263 (5),

p) sports betting fraud and manipulation of professional sports
competitions under the conditions of section 265e sentence 2,

g) withholding and misappropriation of wages or salaries under the
conditions of section 266a (4) sentence 2 no. 4,

r) offences involving forgery of documents under the conditions of
section 267 (3) sentence 2 and in the case under section 267 (4), in each case also in
conjunction with section 268 (5) or section 269 (3), as well as under section 275 (2)
and section 276 (2),

s) bankruptcy under the conditions of section 283a sentence 2,

t) offences against competition under section 298 and, under the
conditions of section 300 sentence 2, under section 299,

u) offences constituting a public danger in the cases under sections
306 to 306¢, section 307 (1) to (3), section 308 (1) to (3), section 309 (1) to (4), section
310 (1), sections 313 and 314, section 315 (3), section 315b (3), as well as sections
361a and 361c,

v) taking and giving of a bribe under sections 332 and 334,

2.under the Fiscal Code (Abgabenordnung):

a) tax evasion under the conditions of section 370 (3) sentence 2 no.

b) commercial, violent and gang smuggling under section 373,
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c) handling goods obtained by tax evasion as defined in section 374
(2);
3. under the Anti-Doping Act (Anti-Doping-Gesetz):
offences under section 4 (4) no. 2 (b);
4. under the Asylum Act (Asylgesetz):
a) inducement to submit fraudulent applications for asylum under
section 84 (3),
b) commercial and organised incitement to submit fraudulent
applications for asylum under section 84a;
5. under the Residence Act:
a) smuggling of foreigners into the federal territory under section 96
(2),
b) smuggling of foreigners into the federal territory resulting in death
and smuggling for gain and as an organised gang under section 97,
6. under the Foreign Trade and Payments Act (AuBenwirtschaftsgesetz):
intentional offences under sections 17 and 18;
7. under the Narcotics Act (Betdubungsmittelgesetz):
a) offences under one of the provisions referred to in section 29 (3)
sentence 2 no. 1, subject to the conditions set out therein,
b) offences under section 29a, section 30 (1) nos. 1, 2 and 4, and
sections 30a and 30b;
8. under the Precursors Control Act (Grundstofftiiberwachungsgesetz):
offences under section 19 (1), subject to the conditions of section 19
(3) sentence 2;
9. under the War Weapons Control Act (Gesetz Utber die Kontrolle von
Kriegswaffen):
a) offences under section 19 (1) to (3), section 20 (1) and (2), and
section 20a (1) to (3), each also in conjunction with section 21,

b) offences under section 22a (1) to (3);
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9a. under the New Psychoactive Substances Act (Neue-psychoaktive-Stoffe-

Gesetz):
offences under section 4 (3) no. 1 (a);
10. under the  Code  of  Crimes  against
(V6lkerstrafgesetzbuch):
a) genocide under section 6,
b) crimes against humanity under section 7,
c) war crimes under sections 8 to 12,
d) crimes of aggression under section 13;
11. under the Weapons Act (Waffengesetz):

a) offences under section 51 (1) to (3),

International Law

b) offences under section 52 (1) no. 1 and no. 2 (¢) and (d), and

section 52 (5) and (6).
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