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Individual Paper Ploblems Concerning Valuation of Intangible Asset of Share Payment of a

Limited Company

Researcher Miss Kamonchanok Manachamni
Field of Study Master od Laws (Finance and Tax Laws)
Advisor Associate Professor Dr. Patanaporn Kowpatanakit

This individual study focuses on the Ploblems Concerning Valuation of Intangible Asset of
Share Payment of a Limited Company. The hypothesis of this study that the valuation of
intangible assets instead of payment for shares has no definite rules which cause problems in
practice. Hence, it should have clear rules which can be implemented and align with the true

intention of the shareholders.

This study found that the payment of shares by assets is allowed under Thai laws but
practically, only shares are acceptable. There is no law or regulation prescribe the qualification of
the intangible assets, the responsible person for asset valuation, the assets valuation method,
and the liability in the case where the valuation of the assets is higher than the intrinsic value of
the assets. The lack of the earlier mention causes problems in practice and currently, this
problem only relies on the registrar's sole discretion. It also causes shareholders to lose their
benefits and cannot follow their intention because of unable to register intangible assets as a

payment for the shares.

Therefore, it is recommended that the qualification of the intangible assets should be
specified in the Department of Business Development's Notification. The valuation of intangible
assets should be established by the mutual agreement of the shareholders. The directors should
have the power and duty under the Business Judgment Rule while the creditors in good faith
should have the right to request the court to call for the deficit values of the shares. The
relevant laws should be revised by imposing imprisonment penalty to cover the case of
fraudulent valuation of assets where the registered capital or the capital after increasing is

exceeding five million Baht in order to prevent the fraudulent and protect the stakeholders.
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2.5.6 AsUszliulaguudnase (Computer-assisted mass appraisal)
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NOMUNBVBINASTAANIS wassliteasn wavuasglolale Jauualifal
3.1.1  nguunensiiszAudlenindduvassemaauigamsn

1) Delaware General Corporation Law (DGCL)

§ 152 Issuance of stock; lawful consideration; fully paid stock. 3!

%1 Delaware Code Title 8. Corporations § 152. Issuance of stock; lawful consideration; fully paid stock
“The consideration, as determined pursuant to § 153(a) and (b) of this title, for subscriptions to, or the purchase of, the
capital stock to be issued by a corporation shall be paid in such form and in such manner as the board of directors shall
determine. The board of directors may authorize capital stock to be issued for consideration consisting of cash, any
tangible or intangible property or any benefit to the corporation, or any combination thereof. The resolution
authorizing the issuance of capital stock may provide that any stock to be issued pursuant to such resolution may be issued

in 1 or more transactions in such numbers and at such times as are set forth in or determined by or in the manner set forth
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§ 153. Consideration for stock??

191 153 993 DGCL Amuaisfudmeuumunseanyiuly agulsin
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2) Model Business Corporation Act (MBCA)

§ 6.21. Issuance of Shares43
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3) Ohio Revised Code

1701.19 Determination of fair value of property or services.?4

in the resolution, which may include a determination or action by any person or body, including the corporation, provided
the resolution fixes a maximum number of shares that may be issued pursuant to such resolution, a time period during which
such shares may be issued and a minimum amount of consideration for which such shares may be issued. The board of
directors may determine the amount of consideration for which shares may be issued by setting a minimum amount of
consideration or approving a formula by which the amount or minimum amount of consideration is determined. The formula
may include or be made dependent upon facts ascertainable outside the formula, provided the manner in which such facts
shall operate upon the formula is clearly and expressly set forth in the formula or in the resolution approving the formula. In
the absence of actual fraud in the transaction, the judgment of the directors as to the value of such consideration shall be
conclusive. The capital stock so issued shall be deemed to be fully paid and nonassessable stock upon receipt by the
corporation of such consideration; provided, however, nothing contained herein shall prevent the board of directors from
issuing partly paid shares under § 156 of this title.”

%2 Delaware Code Title 8. Corporations § 153. Consideration for stock
“(a) Shares of stock with par value may be issued for such consideration, having a value not less than the par value thereof,
as determined from time to time by the board of directors, or by the stockholders if the certificate of incorporation so
provides.
(b) Shares of stock without par value may be issued for such consideration as is determined from time to time by the board
of directors, or by the stockholders if the certificate of incorporation so provides.”

4 Model Business Corporation Act (MBCA) § 6.21. Issuance of Shares.
“(b) The board of directors may authorize shares to be issued for consideration consisting of any tangible or intangible
property or benefit to the corporation, including cash, promissory notes, services performed, contracts for services to

be performed, or other securities of the corporation.”
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% Ohio Revised Code § 1701.19 Determination of fair value of property or services.

(A) When a determination of the fair value to a corporation is made by the incorporators, directors, or shareholders with
respect to consideration, other than cash, paid or to be paid to the corporation for shares; or made by the directors with
respect to property voluntarily contributed to the corporation; or made by the directors with respect to physical assets of the
corporation that are reckoned by the directors to have a fair value to the corporation in excess of the amount at which they
are carried on its books; or provided for in a decree or order as provided in section 1701.75 of the Revised Code or set forth
in an agreement of merger or consolidation adopted as provided in section 1701.78, 1701.79, 1701.80, or 1701.801 of the
Revised Code, then the determination shall be conclusive in any action or proceeding in which it is claimed that the fair value
to the corporation of such consideration or property is or was less than the value so determined, unless the party asserting a
claim affirmatively proves by clear and convincing evidence, and otherwise than by proving the difference between the value
of such consideration or property and the fair value so determined, that the determination was knowingly and intentionally
made, by the persons making the determination, at a value greater than the fair value of such consideration or property to
the corporation.

(B) The making of an agreement to issue or dispose of shares for property or consideration other than cash or the
issuance or disposition of shares in consummation of any agreement or transaction referred to in division (A) of this section
shall be held to be a determination that the property or other consideration involved has a fair value to the

corporation not less than the value required to justify the issuance or disposition of such shares.
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agdosdenuivulunsduyanigisssu lunsivuayadigfsssulimaldiiansuidadeq

WNPITDIINUANNNINTT 262(h)*T Wit DGCL

% DGCL Section 161. Issuance of additional stock; when and by whom.
The directors may at any time issue or take subscriptions for additional shares up to the amount authorized in the
corporation’s charter.

% Finkelstein v.Liberty Media, Inc., 2005 Del. Ch. LEXIS 53 (Apr. 25, 2020)

47 DGCL Section 262 Appraisal Rights.
(h) After the Court determines the stockholders entitled to an appraisal, the appraisal proceeding shall be conducted in
accordance with the rules of the Court of Chancery, including any rules specifically governing appraisal proceedings. Through
such proceeding the Court shall determine the fair value of the shares exclusive of any element of value arising from the
accomplishment or expectation of the merger or consolidation, together with interest, if any, to be paid upon the amount
determined to be the fair value. In determining such fair value, the Court shall take into account all relevant factors. Unless
the Court in its discretion determines otherwise for good cause shown, interest from the effective date of the merger through
the date of payment of the judgment shall be compounded quarterly and shall accrue at 5% over the Federal Reserve
discount rate (including any surcharge) as established from time to time during the period between the effective date of the
merger and the date of payment of the judgment. Upon application by the surviving or resulting corporation or by any
stockholder entitled to participate in the appraisal proceeding, the Court may, in its discretion, proceed to trial upon the

appraisal prior to the final determination of the stockholders entitled to an appraisal. Any stockholder whose name appears
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on the list filed by the surviving or resulting corporation pursuant to subsection (f) of this section and who has submitted such
stockholder’s certificates of stock to the Register in Chancery, if such is required, may participate fully in all proceedings until
it is finally determined that such stockholder is not entitled to appraisal rights under this section.

% El Paso Natural Gas Co. v. F.E.R.C. 96 F.3d 1460

Natural gas pipeline petitioned for judicial review of Federal Energy Regulatory Commission (FERC) orders
determining fair market value of oil and gas bearing properties which pipeline transferred to gas producer as part of
settlement of take-or-pay contract dispute, for purposes of pipeline's recovery of portion of property value from its
customers. The Court of Appeals, Buckley, Senior Circuit Judge, held that Commission did not abuse its discretion in relying
on discounted cash flow (DCF) analysis, and in rejecting pipeline's comparable sales and Mcf equivalent prices valuation
methods, to ascertain fair market value of subject properties.

For the foregoing reasons, we conclude that the Commission did not abuse its discretion by relying on a DCF
analysis to ascertain the fair market value of the La Perla properties and in rejecting El Paso's alternative valuation
methodologies. We acknowledge that, under the proper circumstances and properly applied, those methodologies may
establish a more accurate estimate of a property's current market value. Nonetheless, the Commission presented legitimate
reasons supported by the record evidence for rejecting El Paso's comparable sales evidence; and having done so, it was
within its discretion to choose the next best method of valuation. Accordingly, the petition for review is denied.

% Cox Enterprises, Inc. v. News-Journal Corp. 510 F.3d 1350

Florida courts have explained that determination of “fair value” for the purposes of the election statute “rests on
determining what a willing purchaser in an arm's length transaction would offer for an interest in the subject business.” G&G
Fashion Design, 870 So.2d at 871; see also Friedman v. Beway Realty Corp., 87 N.Y.2d 161, 638 N.Y.S.2d 399, 661 N.E.2d 972,
976 (1995) (applying New York statute similar to Florida's statute). This is not to say that “fair value” is synonymous with “fair
market value.” Most courts have rejected the notion of such synonymity. See Boettcher v. IMC Mortg. Co., 871 So.2d 1047,
1052 (Fla.Dist.Ct.App.2004). However, the terms are not mutually exclusive. On one hand, as Florida courts have explained,
where “fair market value” would take into account appreciation or depreciation in anticipation of corporate action such as a
merger or acquisition, the valuation process under § 607.1436 must exclude both positive and negative effects of any such
impending transaction. Id. On the other hand, a court may use fair market value as an estimate of “fair value” when such
potentially distorting corporate actions are not at issue. See, e.g., G&G Fashion Design, 870 So.2d at 872-73 (affirming trial
court's reliance on market value approach and evidence of good faith, bona fide, arm's length offer for minority shareholder's

shares in determination of “fair value”).
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%0 The “fair value” of a business should be determined based on the value of that business as a going concermn.
G&G Fashion Design, 870 So.2d at 872. Although neither party disputes this, NJC challenges the district court's interpretation of
the term “going concern.” The term “going concern” is generally understood to refer to “[a]l commercial enterprise actively
engaging in business with the expectation of indefinite continuance.” Blacks Law Dictionary (8th ed.2004). In the valuation
context, it is generally used in contradistinction to a business that will be liquidated. Essentially, it requires an appraisal to
assume the continued operation of the same type and size of business—for NJC, the publication of a daily newspaper and
local shopping guides—and to exclude consideration of any merger or liquidation. See Bell v. Kirby Lumber Corp., 413 A.2d
137, 141-42 (Del.1980) (rejecting argument for net asset valuation because it “presupposes an acquisition value based upon
the very fact that the company will not continue in business on the same basis that existed immediately prior to the merger.
It introduces another element, namely the value another would place upon it as a price for merger as opposed to the
corporation's independent value as a going concern.”) (citation omitted). We agree with the district court that a valuation
should assume that the business being valued will be managed in a reasonably prudent manner going forward. As the district
court reasoned, to apply a definition of “going concern” which requires a valuation on the basis of any previous
mismanagement or waste would provide an incentive for majority shareholder/directors to violate fiduciary duties and
commit waste to drive down the value of minority shares.

The district court's valuation was unaffected by any potential merger, acquisition or liquidation, and it assumed that
the News—Journal would continue to operate as a daily newspaper. Accordingly, we find that the district court did not abuse
its discretion in refusing to apply NJC's proposed definition of “going concern.”

51 Cox Enterprises, Inc. v. News-Journal Corp. 510 F.3d 1350

Finally, Cox challenges the district court's refusal to award prejudgment interest. Section 607.1436(5) provides that
the valuing court “may” award interest “at the rate and from the date determined by thlat] court to be equitable.” Fla. Stat.
§ 607.1436(5). The statute further provides that “no interest shall be allowed” when the petitioning shareholder has acted
arbitrarily or in bad faith by turning down a purchase price or otherwise lengthening the proceedings. Id. In other words, giving
the statutory language its plain and ordinary meaning, the only limit on the court's discretion to award prejudgment interest
on the value of shares to be purchased arises when the minority shareholder at issue has acted in bad faith. Otherwise, the
court has complete discretion as to whether to award interest and as to the rate of any interest awarded.

52 Cox Enterprises, Inc. v. News-Journal Corp. 510 F.3d 1350
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NJC appeals the district court's valuation pursuant to Fla. Stat. § 607.1436 of Cox's 47.5% interest. We find the
district court did not abuse its discretion in utilizing a comparable sales/fair market value method to determine “fair value”
or, in the process thereof, in interpreting “going concermn” to mean that the business would be run in a reasonably prudent
manner going forward or in normalizing NJC's operating margin. We further find no abuse of discretion in the court's refusal
further to adjust its calculation of fair value to account for any corporate waste. Accordingly, we AFFIRM the court's valuation
of Cox's shares in NJC. Similarly, we find that the court did not abuse its discretion in refusing to award prejudgment interest,
and we AFFIRM the district court as to that issue as well.

3 Edward P. Welch, Robert S. Saunders, Allison L. Land, Andrew J. Turezyn, Jennifer C. Voss, Folk on the Delaware

General Corporation Law: Fundamentals, 2017 Edition



40

3.2.1  mstszAiuateninddunlififanunaunsesvlygauien a.a. 2006

11991 582 whianseswUelAusEm A.e. 2006 naninludmsuisnistnseiu® agulai
1 yuivsendeassiivazdiuayaniule 9 enainisdiseilutunieyariveaidu
(Fafaianufisunayennius)

waninadiNeIfunIstIseAmumeninddunlulidinuveingruiedanguiu nsesv g
USHW ALA. 2006 110151 583(3) Alanmualisruvesnisgiseaviumensnddunlidfnuelilnenss
wadinsimuateuvesiniinistiseAviusieRu (Cash consideration) ok

a

JUER

—_
o—

)
2) dafiusimlssulaggainuaznssunislifivmsumsasdeiaglilddudiseduaude
3) MIDBNTULNLNSTITEUTiUISN

1) fonnasiaglatinstszGuliuniuenauTudiimua

5) M3thszamiEIsMBuitegiliuisnieyanagvinsunuuieniavslasutisyiunie

o

wsingadlawiiuRuanlaglrsguunigsnuinisaunse sy dydaiisunadvuandninaeine iy

o

A391551MIee3sN1TaUle

NTYIUAINATT FILFAIINAINUNUIYVDIANINEIDUUBDNAINEY (Considerations in kind)

'
a

wnefis dduuenaniTydftiluninsmdinanuizdealudmidnvasliyanwiueu (Money’s
worth) A28a11N7191 582(1)

nsthseAussAIduuanaINiL (Contributions in kind) SalUfsAusisfaiad (soodwill)
AUsesAnINY (know-how) masms1 582(1) agvilaArewloldufoanudeuluiinguanedmun
\doriou azvieuliiuisvdnnisGenlidszawulasveuiiomssliBsuuesui$v (Maintenance of
Capital doctrine) lunguunedangy

AR Re Wragg Co ltd (1897) 1 Ch 796> ﬂﬁﬁ%’aLﬁfﬂﬁﬁ’i’m'%ﬁwﬁi’ﬁﬁmﬁ’%ﬁumﬂﬁunuLLazﬁma
WiureulsizudszAnusmefanissalaansvesdiievudoaiisunn Jseenfuiiuyuneuunuianiss

%% UK Companies Act 2006 § 582 General rule as to means of payment
(1) Shares allotted by a company, and any premium on them, may be paid up in money or money's worth (including goodwill
and know-how).
(2) This section does not prevent a company—
(a) from allotting bonus shares to its members, or
(b) from paying up, with sums available for the purpose, any amounts for the time being unpaid on any of its shares (whether
on account of the nominal value of the shares or by way of premium).

(3) This section has effect subject to the following provisions of this Chapter (additional rules for public companies).
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% UK Companies Act 2006

Section 590 Penalty for contravention of this Chapter

(1) If a company contravenes any of the provisions of this Chapter, an offence is committed by—
(@)  the company, and

(b)  every officer of the company who is in default.

(2) A person guilty of an offence under this section is liable—

(@) on conviction on indictment, to a fine;

(b)  on summary conviction, to a fine not exceeding the statutory maximum.

Section 591 Enforceability of undertakings to do work etc
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(1) An undertaking given by any person, in or in connection with payment for shares in a company, to do work or
perform services or to do any other thing, if it is enforceable by the company apart from this Chapter, is so enforceable
notwithstanding that there has been a contravention in relation to it of a provision of this Chapter or Chapter 6.

(2) This is without prejudice to section 589 (power of court to grant relief etc in respect of liabilities).

57
Section 592 The appropriate rate of interest
(1) For the purposes of this Chapter the “appropriate rate” of interest is 5% per annum or such other rate as may be
specified by order made by the Secretary of State.

(2) An order under this section is subject to negative resolution procedure.
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%8 France Commercial code Article L. 223-9

“The constitution must contain a valuation of each contribution in kind. This shall be made in the light of a report
appended to the constitution and drawn up by and as the personal responsibility of a valuation expert appointed by
unanimous decision of the future members or, in the absence thereof, by a court order applied for by the first future partner
to do so.
However, the future members may unanimously decide that the use of a valuation expert shall not be required if no
contribution in kind exceeds an amount set by decree and if the total value of all the contributions in kind not subject to
valuation by an expert does not exceed half the capital.
If the company is formed by only one person, the valuation expert shall be appointed by the single member.
However, the use of a valuation expert shall not be mandatory if the conditions specified in the preceding paragraph are
complied with.
Where there is no valuation expert or if the stated value is different from that suggested by the valuation expert, the
members shall have solidary responsibility for five years to third parties for the value attributed to contributions in kind at the
time of formation of the company.

9 Article L. 225-8-1 I. - Article L. 225-8 shall not apply, upon a decision by the founding shareholders, when the
contribution in kind is made up of:
1° Transferable securities giving access to capital mentioned in Article L. 228-1 or money market instruments as defined in
Article 4 of Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial
instruments, amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament and
of the Council and repealing Council Directive 93/22/EEC, if they have been valued at the average weighted price at which
they have been traded on one or more regulated markets during the three months prior to the effective date of the capital

contribution;
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2° ltems forming part of assets other than the transferable securities or the money-market instruments mentioned in 1°, if,
within the six months preceding the effective realisation of the contribution, these items have already been the object of a
fair value valuation by a valuation expert under the conditions defined in Article L. 225-8.
IIl. - The contribution in kind must be revalued under the conditions mentioned in Article L. 225-8, at the initiative and as the
personal responsibility of the founding shareholders, when:
1° In the case specified in 1° of | of this article, the price has been affected by exceptional circumstances that may
significantly change the value of the asset element on the date of the actual implementation of the contribution;
2° In the case specified in 2° of the same |, the price has been affected by exceptional circumstances that may significantly
change the value of the asset element on the date of the actual implementation of the contribution.
lll. - Subscribers shall be notified of the information relating to contributions in kind mentioned in 1° and 2° of | under the
conditions defined by Conseil d'Etat decree.

60 Article L. 225-10 Should the general meeting deliberate on the approval of a contribution in kind or the granting
of a special benefit, the shares of the contributor or the beneficiary shall not be taken into account in calculating the
majority.

The contributor or the beneficiary shall not be entitled to participate in the deliberation either in person or as a proxy-holder.
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Article L. 225-128 The new capital securities are issued either for their nominal value, or for that value plus a
share premium.
They are paid up either by a money contribution, including compensation set against liquid and due receivables on the
company, or by a contribution in kind, or by incorporation of reserves, profits or share premiums, or as a result of a merger or
demerger.
They may also be paid up following the exercise of a right attached to transferable securities giving access to equity,
including, where applicable, payment of the corresponding sums.

62 Article L. 225-147 ... The capital securities issued in respect of a contribution in kind must be fully paid up at the
time of issue.

Article L. 225-147-1 I. - Article L. 225-147 is not applicable, following a decision of the board of directors or
executive board, where the contribution in kind is composed of:
1° Transferable securities giving access to equity mentioned in Article L. 228-1 or money-market instruments, as defined in
Article 4 of directive 2004/39/EC of the European Parliament and the Council of 21 April 2004 concerning the financial
instruments market, amending Council directives 85/611/EEC and 93/6/EEC and directive 2000/12/EC of the European
Parliament and the Council and repealing Council directive 93/22/EC if they were valued at the weighted average price at
which they were traded on one or more regulated markets during the three months preceding the effective realisation date
of the contribution.
2° Items forming part of assets other than the transferable securities or the money-market instruments mentioned in 1°, if,
within the six months preceding the effective realisation of the contribution, these items have already been the object of a
fair value valuation by a valuation expert under the conditions defined in Article L. 225-147.
Il. - The contribution in kind is revalued under the conditions mentioned in the first two paragraphs of Article L. 225-147 at
the initiative and as the responsibility of the board of directors or the executive board, where:
1° In the case specified in 1° of | of this article, the price has been affected by exceptional circumstances that may
significantly change the value of the asset element on the date of the actual implementation of the contribution;
2° In the case specified in 2° of the same |, the price has been affected by exceptional circumstances that may significantly
change the value of the asset element on the date of the actual implementation of the contribution. In the absence of such
revaluation, one or more shareholders representing at least 5% of the capital on the date of the decision to increase the
capital or an association of shareholders meeting the conditions set in Article L. 225-120, may request a valuation by a
valuation expert under the conditions mentioned in the first two paragraphs of Article L. 225-147.
Il - Information on contributions in kind mentioned in 1° and 2° of | shall be brought to the attention of the shareholders

under the conditions defined by Conseil d'Etat decree.
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3 Article L. 241-3

The following offences shall be punishable by a prison sentence of five years and a fine of 375,000 Euros:

1° The fraudulent assignment, by any person, of a valuation higher than its real value to a contribution in kind;
% Article L. 242-2

The following shall be punished by a prison sentence of five years and a fine of 9,000 Euros:

4° The fraudulent assignment by any person of a valuation higher than its actual value to a contribution in kind.
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