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International crimes are severe criminal offences and effected to the international
community as a whole. International law therefore determines States, in the international community,
to be obliged to the international customary laws and international agreements. States can exercise
their universal jurisdiction over the international crimes regardless their links with such crimes.
Moreover, States can extradite the offenders, even Head of States, to another State intending to

prosecute him, these are under the principle of Aut Dedere Aut Judicare.

According to the International law, the Head of States have the special status : the
sovereign immunity, which is the important obstacle to prosecute and punish the Heads of States
who commits the international crimes. Other obstacles are the absence or inadequate of municipal
legislation, the politic interference, and the unefficiency of the domestic administration of justice.
These obstacles are clearly shown in the prosecution of General Augusto Pinochet, the former

President of Chile, in domestic courts.

Now the affect of the Rome Statute of International Criminal Court 1998, the sovereign
immunity is more clearly stipulated. However, such statute is only limited to War crimes, Crimes
against humanity, Genocide and Aggression, not to the transnational crimes. Thus, the sovereign
immunity is still the problem for prosecuting the Head of state, This research is therefore given to
provide the readers with.suggestion for solutions to the aforementioned problems for the purpose of
the efficiency of prosecution and punishment to the Head of States committing the international

crimes these make the elimination of such crimes more effectively.

Field of study Laws . Student’s signature

Academic year 2002 . Advisor’s signature
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Murder;

Extermination ;

Enslavement ;

Deportation or forcible transfer of population ;

Imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law ;

Torture ;

Rape, sexual slavery, enforced prostitution, forced pregnancy, Enforced
sterilization, or any other form of sexual violence of comparable gravity ;
Persecution against any identifiable group or collectivity on political,
radical, national, ethnic, cultural, religious, gender as defined in paragraph
3,-or.other grounds that are universally-recognized-as impermissible under
international law, in connection with any act referred to in this paragraph or
any crime-within-the jurisdiction of the Court ;

Enforced disappearance of persons ;

The crime of apartheid ;

Other inhumane acts of a similar character intentionally causing grate

suffering, or serious injury to body or to mental or physical health.”
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M. Cherif Bassiouni, Crimes against Humanity in International Criminal Law,

p.337.
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“1. For the purposes of this Convention, the term "torture" means any act by

which severe pain or suffering, whether physical or mental, is intentionally inflicted on a
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person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is suspected
of having committed, or intimidating.or. coercing him-or-a third-person, or for any reason
based on discrimination of any kind, when such pain or suffering is inflicted by or at the
instigation .of or. with the consent-or acquiescence-of a public-official or;other person
acting .in an official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.
"893UYIANARNTYNIE U sE A A.A.1998 1RM9N 7 299 2 (B) 1TyniRdn

“"Torture” means the international infliction of severe pain or suffering, whether

physical or mental, upon a person in the custody or under the control of the accused;

except that torture shall not include pain or suffering arising only from, inherent in or

incidental to, lawful sanction;”
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86 (1998) : 2706.
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“A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general
international law. For the purposes of the present Convention, a peremptory norm of general
international law is a norm accepted and recognized by the international community of States as a

whole as a norm from which no derogation is permitted and which can be modified only by a

subsequent norm of general international law having the same character.”
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“Vienna Convention on Diplomatic Relations 1961, Article 32 1TeyaJa
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2. Waiver must always be express.

*'Draft Articles on Jurisdictional Immunities of States and Their Property 1991,
Article 7 1eyafmdn
“1. A -State cannot invoke-immunity from jurisdiction-in-a proceeding before a
court of another State with regard to a matter or case if it has expressly consented to the
exercise of jurisdiction by the court-with regard to-the-matter or case:
(a) by international agreement ;
(b) in a written contract; or
(c) by a declaration before the court or by a written communication in a
specific proceeding.
2. Agreement by a State for the application of the law of another State shall
not be interpreted as consent to the exercise of jurisdiction by the courts of that

other State.”



72

%
o o =K

un? mumm mmwwwmimumﬂmmmmarwmarmw LL@uﬂ’]?Lsﬂ’WNWLﬂuI@VITﬂuﬂ@LLZM,

Qﬂmmﬂumﬁuﬁmum WIaN9INIENIDTEYINIINIENINL sz 1Tlusu™

¥

1 3 dl = Y 0 o ' o ] o
’ﬂEI’Nll?ﬂlF]’]NLﬁJ‘ﬂﬁJﬂ’]?W’ﬂ\i?‘ﬂ\‘iNu”lﬁ‘gﬁl’mﬂﬁ‘ﬁimﬁﬂuﬂqL@ﬂﬁlﬂﬂ’]@ﬂqﬂiu“ﬂﬂ%ﬁ

u

deziiuieenisaszanduineesdriniglnengiedinazldAesiviuanaunifianson

a 49
<

TnaAranieluaesdgwinlain uididemaaseluanardsngiiuededniaudniinag

3|

nszvintesigninaiunsaazpnuAniuesin g inangaeegfinu iesanwinuandn

nMseaNfUANANTIYeIH1N T grnsszmatuiniudunsanmwlufashimanes fing

1% 1

55
49
o |dl
dunisdsuaireanuduiusaunseudneni sznauiudennasseudnvilsemedaulugy aun

% [ %

d ¥ o % o a/ < o a6 ¥ k%4 o 4 | o 4 dl
NEITANNUAAMNANNUUY ﬂm%ummmﬁlﬁmmmmm@muﬂmmLﬂuiﬂ‘lmmmmmm

v o

¥ o = v o ?:j/ a o g ! 1= | o dl !
IFinnsAnsNuds daduiuanidiimzesranieluigdonluajaatdullludnemueid
1 L7 o/ ¥ 0 o 1 1 o 4 b a 4 <3
mn1uun’1@2ﬁ@:®mm@mumm;&m@gmwﬂizmmmwmmqm’mﬂuﬂmm ANANAL

WansnuARuavaade RN AN LA ENITIa a1 sungdIn1snssiaunstlsznisues

v

‘ﬂ dunsaazaau mmumm Nmﬁimﬂwqmuﬂm@h

witlaqiiuuueanialjireesaanis luressgEudasuudadll Tnaluunemniu

%

A lintladeAnlneaaniudnienszinueileznisresiglanedunisaszanuAniuaessy

49
o o

uriglaangAvauda wu lunasfiarsuiaaiunaeneanals Uludluaiazesdszine

d9 Q

o ij/ ya 1 2 (3 Adl ' dl ada v 2
AN UL E&WW’]HH’]M@’]HVHMimWﬂ@’]NLﬁuiﬂluLLUQWWQWQW nsndszmataniunnm

o

andoyoy MmN A.A.1984 tudalddntszimaATaaazanuuiuaeswatanaanals Ulwd

9

% ¥ o o

wda uddnuntyaRveseydyimennuasil i afAnemisassauAniueedinigien

1AAnn™ FearlsniniamnEnstaziaunaaanil liunsalyl
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* Vienna Convention on Diplomatic Relations 1961, Article 31 1Tty aj# 1341

“1. A diplomatic agent shall enjoy immunity from the criminal jurisdiction of the

receiving State. He-shall also.enjoy-immunity. from-its-civil and administrative jurisdiction,
exceptin the case of:

(a) a real action relating to private immovable property situated in the
territory of the receiving State, unless he holds it on behalf of the
sending State for the purposes of the mission;

(b) an action relating to succession in which the diplomatic agent is

involved as executor, administrator, heir or legatee as a private person

and not on behalf of the sending State;
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(c) an action relating to any professional or commercial activity exercised
by the diplomatic agent in the receiving State outside his official

functions.
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“The Official position of defendants, whether as Heads of State or responsible
officials in Government departments, shall not be considered as freeing them from
responsibility or mitigating punishment.”
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“The fact that the defendant acted pursuant to order of his Government or of a
superior ;shall-not-free -him-from responsibility, but-may be considered-in mitigation of
punishment if the Tribunal determine that justice so requires.”

%

“'sesuynyAanIIsrdNilsziva . nzdueaning 11nen 6 NtyniFEan
“Neither the official position, at any time, of an accuseed, nor the fact that an
accused acted pursuant to order of his government or of a superior shall, of itself, be
sufficient to free such accused from responsibility for any crime with which he is

charged, but such circumstances may be considered in mitigation of punishment if the

Tribunal determines that justice so requires.”
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2. The official position of any accused person, whether as Heads of State or
Government or as a responsible Government official, shall not relieve such person of

criminal responsibility nor mitigate punishment.
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2. The official position of any-accused person, whether as Heads of State or
government or as a responsible government official, 'shall not relieve such person of
criminal responsibility nor-mitigate-punishment.

899I ANARTYNITNINLSEINA 1IR9 27 TTTyalRdn
“1. This Statute shall apply equally to all persons without any distinction based
on official capacity. In particular, official capacity as a Heads of State or Government, a
member of a Government or parliament, an elected representative or a government

official shall in no case exempt a person from criminal responsibility under this Statute,

nor shall it, in and of itself, constitute a ground for reduction of sentence.
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2. Immunities or special procedural rules which may attach to the official
capacity of a person, whether under national or international law, shall not bar the Court
from exercising its jurisdiction over such a person.”
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g5 1aduunu (Extradition Act 1989) 116191 8(1)(b) " seydanananImINuNI4UIENINa

*Bernard H. Oxman,”International Decision: In Re Pinochet: Spanish National
Court, Criminal Division  (Plenary Session). Case 19/97, Nov.4, 1998;

1/98,Nov.5,1998,”American Journal of international Law (1999) : 690.

°Rosanna Van Alebeek,”The Pinochet Case: International Human Rights Law on

Trial,” The British Year Book of International Law 2000 25(2001) = 29.
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“wazanminyniRdsdFiadxuau A.A.1989 184411909 04I4NS NBIN 8(1) 1TynR
N
“(1) For the purposes of this Part of this Act a warrant for the arrest of a person
may be issued —
(a) on receipt of an authority to proceed—
(i) by the [Senior District Judge (Chief Magistrate) or another District
Judge (Magistrates’ Courts) designated by him],

(i) by the sheriff of Lothian and Borders;



94

dszmaariud 1 wazaniiunisdununaentludaunanadiieniznialudumaaiuiues
waziadalszmagiluldeanuuigdusendnesamaAatiun 2 Waninanudadnases
PAIAUINLBNUIANIT L ABNUNILALRNIZN1ARTUN 2 Wadun 22 na1AN A.A.1998 Tat
BIAUBNUNIRRNNNTT I T YRR T AL A.A. 1989 191 8(1)(b) sy danaamTu
a o dl [ 1 o d‘ o a o a 1

weaiunszy 3 lunsnsduszndnalszimaaliun 2 wazanfiunisdununaent g niu

o o dl o dl va o a a o a
UNNEALLRNIZN1AR1TLN 2 Tuiui 23 natax A.A.1998 uazlddnisaliuaaiunaanilu
1 dl a 1 o % o a ] o a 1 o a =
I WeNaNTuNINdnITanuIanIazFasniiunisdesanatantl g i aiiuan ludna e

svmAgilunuaniasaaizalu

1.1.1 Regina v. Bartle and the Commissioner of Police for the Metropolis and

others Ex Parte Pinochet Ugarte

AN9NANTN ARNUNAL NI g1 TR AN FE N AL IAEIN1TNANTEUN

ARlAEANagaeslssmAdIng (High Court of Justice) Inedidsziaunatiagea

(b) without such an authority—
(i)
(i) ~ by ajustice of the peace in any part of the United Kingdom; and
(i) In Scotland, by a sheriff,
upon information that the said person in or is believed to be in or on his way to the

United Kingdom;

and any warrant issued by virtue of paragraph (b) above isin this Act referred to as a
“provisional warrant.”

*ﬂ’ngmmﬂimﬁﬁmqw (High Court of Justice) fanduduiauinfumadudues
Uszmnelne %'\1@\1ﬁﬁmzﬁjﬁwmmﬁﬁmamwmﬁ‘ﬁﬂi:ﬂ@ué’w’fmt}jﬁwmm 3 AU Af Lord
Bingham CJ, Collins 4a& Richards JJ.

"“Case Notes : R v. Evans and Bartle; Ex Parte Augusto Pinochet Ugarte, R. v.
Bow Street Metropolitan Stipendiary Magistrate; Ex Parte Pinochet Ugarte, R. v. Bow

Street Metropolitan Stipendiary Magistrate; Ex Parte Pinochet Ugarte (No.2), R. v. Bow



95

a dl % o 1 | a dl ! L% ¥
f. ﬂ'J’mN91'1/]?3‘]_11'3MWNMNWEQU?ZV’)’N‘}J?&VML‘]J‘MV’YJ’]NNﬂ%@”mﬁ?ﬂ@\‘]@ﬁ‘ﬁﬂﬁﬂﬂ

wauleiga la

%

m@mmmﬂﬁvmﬁmnqul,mmmmmaﬂuﬂivmuuimﬂm ensraLinyn

¥

defFeduuau a.A.1989 Wumdninaalluniefianson anszaneiiny URdagFedanum

EEE’

A.A.1989 ﬁi@w’@zuﬁqﬁﬂwmmmmmﬁmﬁmmmmtﬁjﬁéw%’ﬁmmﬂm?ﬂu N1F9T 2 TR

a dl ! Yy ¥ % % a o o 1 di/ A
NMW@Z@WNW‘EG@QQ?’]‘H%WNLL@Uiﬂqzﬁ]ﬂQN@ﬂHﬂAZﬂﬂﬁlﬂiﬂu AR

|
a a

3| 4 49{ a2 o Yy dl a d?
1. Lﬂummmm/lmm‘xmmulnmmmmm@gg@mm@ FarnniinIRluans

U
v

2IUNNIUAINBIINIIN I HTUANHARINNY NN EA%ITENUNENT TREAINTATIL

% o % 1 2 A A
[ﬂ‘ﬂ\?@’m’}?ﬂ@ﬂi‘ﬂ‘]ﬂ@”l@ﬂiﬁ‘ﬂﬂ’]\‘lu‘ﬂﬂ 12 1AW 1199

2. flupoistiafiinauuenauuaLLaigEsasrauaviiuljindsianguuie
[ dl Y a 49{ a vy A | a -dl
109353658910 TEAATUNNLLANALLAUIEIAIITRNANIUAY DaiTluadNdANaNIsD

aslnmldluansngennnans lngdesasnsnasineaianlietnedes 12 ihaw 1re

1 54
a a a K a % 1o

3. luAdudnNiinTuuenAULARITETe 18 WATTHFesT0a 119081994
anaun ldTnsadandndnyenfnedgnizniAanuie wazfinnisnazin A Asiuiinguly
ang1mennansude tewdunianseniauineinn Inasesainnsnasineainnliang

fias 12 1Haw’”

Street Metropolitan-Stipendiary Magistrate; Ex-Parte-Pinochet-Ugarte (No.3) Melbourne
University Law Review 23(1999) : 513-515.

o

“wazanminniRdeEednuwaL A.A.1989 UDIANIITAIIANT HIATT 2 1TEya]FRdN
“2-(1) In this Act, except in Schedule 1, “extradition crime” means—

(@) conduct in the territory of a foreign state, a designated
Commonwealth country, [a colony or the Hong Kong Special
Administrative Region] which, if it occurred in the United Kingdom,
would constitute an offence punishable with imprisonment for a term

of 12 months, or any greater punishment, and which, however

described in the law of foreign state, Commonwealth country [or
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colony or of the Hong Kong Special Administrative Region], is so
punishable under that law;

(b) an extra-territorial offence against the law of the foreign state,
designated Commonwealth country or colony, [or of the Hong Kong
Special Administrative Region], which is punishable under that law
with imprisonment for a term of 12 months, or any greater punishment,
and which satisfies—

(i) the condition specified in subsection (2) below; or
(i) all the conditions specified in subsection (3) below.

(2) the condition mentioned in subsection (1)(b)(I) above is that in
corressponding circumstances equivalent conduct would constitute an extra-territorial
offence against the law of the United Kingdom punishable with imprisonment for a term
of 12 months, or any. greater punishment.

(3) “the condition mentioned in subsection (1)(b)(ii) above are—

(a) .that the foreign-state, Commonwealth country. [or. colony or of the
Hong Kong Special Administrative Region] bases its jurisdiction on
the nationality of the offender,

(b) that the conduct constituting the offence occurred outside the United
Kingdom; and

(c) that, if it occurred in the United Kingdom, it would constitute an
offence under the law of the United Kingdom punishable with

imprisonment for a term of 12 months, or any greater punishment.”
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“1. (1) A State is immune from the jurisdiction of the courts of the United
Kingdom except as provided in the following provisions of this Part of this Act.
(2) A court shall give effect to the immunity conferred by this section even

though the State does not appear in the proceedings in question.”
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“14. (1) The immunities and privileges conferred by this part of this Act apply
to any foreign or commonwealth State other the United Kingdom; and references to a
State include references to:
(a) the sovereign or other head of that State in his public capacity:
(b) the government of that State and;
(c) any department of that government,
but not to any entity (hereafter referred to as a “separate entity”) which is distinct from
the executive organs of the government of the State and capable of suing or being
sued.”
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“20. (1) Subject to the provisions of this section and to any to any necessary
modifications, the Diplomatic Privileges Act 1964 shall apply to:
(a) a sovereign or other head of State;

(b) members of his family forming part of his household; and

(c) his private servants,
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as it applies to the head of a diplomatic mission, to members of his family forming part of
his household and to his private servants.”
“audnandn A ANNANTUETNANIYA A.A.1961 NIAST 29 1TEyalRcn
“The person of a diplomatic agent shall be inviolable. He shall not be liable to

any form of arrest or detention. The receiving State shall treat him with due respect and

shall take all appropriate steps to prevent any attack on his person, freedom or dignity.”
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“1. Every person entitled to privileges and immunities shall enjoy them from the
moment he enters rhe territory of the receiving State on proceeding to take up his post
or, if already in its territory, from the moment when his appointment is notified to the
Ministry for Foreign Affairs or such other ministry as may be agreed.

2. When-the functions of-a person enjoying priviledges and immunities have
come to an end, such priviledges and immunities shall normal cease at the moment
when-he-leaves the country, or on. expiry: of reasonable period-in which to do so, but
shall subsist until that time, even in case of arm conflict, However, with respect to acts
performed by such a person in the exercise of his functions as a member of the mission,
immunity shall continue to subsist.

3.
4...."

"David Tums, “Pinochet's fallout : jurisdiction and immunity for criminal

violations of international law,” Legal Studies 20(2000) : 524-525.
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®Rasanne Van Alebeek, “The Pinochet Case : International Human Rights Law
on Trail,” : 39.
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(2) Without prejudice to his general discretion as to the making of an order for
the return of a person to a foreign state, Commonwealth country or colony—

(a) the Secretary of State shall not make an order in the case of any person
if it appears to the Secretary of State in relation to the offence, or each
of the offences, in respect of which his return is sought, that—

(i) by reason of its trivial nature; or
(i) by reason of the passage of time since he is alleged to have
committed it or to have become unlawfully at large, as the case may
be;-or
(iii) because the accusation against him is not made in good faith in the
interests of justice,
it would, having regard to all the circumstances, be unjust or oppressive to return him;

and

(b) ...



116

v < ¥ o ¥a = ¥ dJ v A o 1 a dl ! L%
NI UNBINUHNNINBUALNTINNIN SNVLWJLL"QQEI'J’]V’WQ’]NN@W@’]QJW?QQ\‘IQ?”IH

duunulftiu puiniuazfesilupnuanunguniedang suazngunieauludun

o a a dg( a | & a [ dl % &= ) Yy ¥
nsnsennAMuNRanATL Jlduanuna luiundszsmeadiduiasaa linnisgedFaduimi

a

P

Yy

AINWAN double criminality TeDardunaninusidAnylunisdediraduuau Wesannmin

z
n1snszinANieef tiuiifdluanian NN aees L

o

4 1% Yy zl/ &
$R970UAT TTHTDIURUUN
ATVINAINTRLEITHNNNYUHNENAZANTUAR WN1INTTRIANEATUI WAL Tui LNl

o %

¥ o v 10 o a dl ] o a [ o a a
1995745 uAFev10 uid1uFuadnuiianainsndesianaendlwddnuaullauiivanly
Uszmagululfiiu Jaudnnuwivwand wainamviudaulnnfiatade lidasngiadg
AR IAANIZANEAFIUNTENINIINTHUTIAATUFAILATUN 29 uenew A.A.1988 Tl
o dl o a o v A < 1 a dl
Tunnisnszinnimsnnuiluasnia lulsvinagange Ine@audindianuinnginnsn
Afiuntsdesanaent i A ldunietaainssuszudnetlsvinanngiuaulianuy
dszmaanlunaam wesaipniansang Winudaazwinlddnemyinssuszndndszma
yndananavniu dauwsidluengninssunazilafdeuannguuiegean (Jus cogens) 184
ngunnasendedesing wazdquus duanginssuninnguniaanzalssinaissndng
Uszwmmsnsausineunnaent iwdazidnanssiunslseanunsunidedn aawaanngung

= = ! 2o 60w o A o ~a %
Al szinilszndnedssmalnn luisdsemesiduuastsrinadengeivuansiinazsies
ANHUARKATAIINHENIZNNRTEYINIINIENINUssMARINUAN Aut Dedere Aut Judicare
AIUNNTNIENNRTYINTINIZUd e sz mAR AR udananamn astauaauinanyn

:I/ = (= a Aﬂl ) YV 4 % Z’/
lF]’]SJﬂQWSJ’]EHIﬂQVI\‘J@@Qﬂ?ZW]ﬂ ’NLﬂuﬂ’]”lllNﬂVIZﬁ’]NW?ﬂ@QQ?’WHﬂ’]NLLE”Iullﬁi’]\WiﬁJ@I

AnuiudszinluFasanuannuasanaent i fillsudanusiuiesiuamn
aa o ¥ a a k7 dl a %4 o a ! dl 1 £
AladgresfininendasdasninndjasaanAniuvzeanatantiuig wesaindiudnag
navinzesnalentliudaziiunisnsvinluanzainseniundagtinigesdinn winidunisld

analunisdfuininnld lunen ldgsessaanguane waznisnssvindwiunisazidauan

Ansuymey Tenadunanngunizgegalszniaviiareanguniassudaatlszinaetndng
wes watentlwdasllanaasazldfuaruduiuluni1anszian1smauuaLAdu 29

AueNew A.A. 1988 1wl

' '
A Aa o o Y v

TN ARNINENT89A A NEINE RN ANATNAL IF LA Az wiulidn

a

a a ya ] |9u// v A o a KX A [ o
ﬂ’]ﬁ‘WQWimqﬂﬂﬁl’ﬂ\‘INWW'W]E’]ZQQH&LMQ_JHM 1mmamm‘lmmma@mumﬂmmmmmngum&

% o o '

! dl ! ¥ o 1 1 %4 % o v ¥ o o
AT IS EEAN T ol Nmﬁiummmﬂmqmﬂmm@muhﬂm:gmﬁmﬂmimmmum?

u a9 d9



117

NszyineNTyINIINsEndnaLlsving winisnszinensainssuseudwdseimatiugiinfgasls

¥ v
o ' aAa o

nazinTuluaueAsaiumiedinigediniu usatiglafininlunisiiansananiinug

&9

Ananedoulunjazinannlunisldngunieldludnwosidendruaulunsdiaesnis
aa o = <3 Aﬂl J a dl ! o a [ o a a
Aadaanlulsziiundn Anuingulauaannsadeionaentluddnuanllaiiueg
TutlszimAaiunnanfesaald Wesainautiannaentludgnnaisnitiuiunisnezsin

lusnerurnduscuulazifaluluAuLA LI ATALNLAZTNUNA N1INTNNBITEYN

o

nssuaaanatentluwdasiansaziiuninszinesynssusenysema dedaiuanmyn

nesundnAINnguiaszdelszing Usznauivaanyinssuinaentlwdnssinauriud

A

v
nafluengyinssussndnslszmanungunigatTalssniisendnslssimAnnAusinay
o e A, A a Y S = ' > N )
adpasnrNianAen 2 @eRN AvERNAIMNATINAT9NAIaINITINaNd IAdwaLenT Twi
duannmngnassnllauinaadalszmeanulalunndanaionn nisaadinguaau

o ! é/ ) % ¥ [T o‘d‘ Y a
nusneludnszwaLEnl deualinisldnguaisenaldidulnuaauisuninufiasees

o A

& v o Ao £ o o o Y
ﬂ{]ﬂN’]ﬂﬂiﬂ wazRaNA1AtUaNYIzN1suien AR N19NTTNUATINNNTNIENINNIIA Ine 1A

a4 49

%

Aadagesonaantludndulldelssmataununazdesnlidalssmagiluniuadasaa
1e9igunaaiutiu Avinudrdssmeagang el inniaiusnsainnuvan Aut Dedere Aut
Judicary 9anagenalinisdsuilsuenanyinssusendnedssmaiull ineladddsedns

AWYINNAT

1.2 MsWNAIsaARNUNALanaanaln Ulu lulssinAda

% [ %

NENAIRINNTTHUATINNNTNILNINEAA N EURIANINTRNUIANT IAHANITAdE

49

Waniiunirdesianataniliwnduldsunissneanisnisunne lulssimata AlaRaaw

]
~

wasulmatannannustanapsmlugngnnseiintanssntlugasnaninaantllu

u

v 1
ANFIATUNINN NN B38E FADAAUIYIANATIBIYARARLIATT LAZIINTNBIAN AN

o a A

dl % aa o % a 1 o a a
mmmmﬂummméwmuéluﬂi:mmm Tunaswenanuiiisanatent EduaiuaaLazas

elunnsnseyinansyinssulugdosinaeniuigansesumdan1enisiieday) 1990 EuFY

q

¥
adda a o

Tunisanfiumanfunaent e ludszmATall iaeannnisaniuaRtunalan Sergio

Arellano Stark WRZUIENNNIITAUAIBN 5 WA IHFUNIITUIUUINGY “ULIUNITUNIAIN



118

o

Mg (Caravan of Death) Tqiutin luntsufjtRntsfadulunisiifoyananiaauiiy

!
1R

nansiensadniudaresmaenivdsgnandaduinnemianisiesdiuam 72 A

11anizausnininmuaiugnandseg intne 53 au gnivansananinedsnisdulise

a

v !
saangunie wazlffndulssmnstinininmmantiulnglifinissieden luanenan 19 au

[ a

Twnsanugoylusustla.a.1973% Geanaainnisaiundiunaian Sergio Arellano Stark

[ % I

WAZLTTANUNENUN TR 14 ﬁﬂﬁwuuﬁﬂﬁmﬁﬂﬂmumﬂ@mqﬁLmﬂﬁl,ﬁu@mﬁm@udﬁ

o

1 v

waenhuddugdenisliuienmamaiud JiRnisfasusunisuisnnumetiu Gedou

a
Y v

wailluNINIENNALIH AN BN UERITLAL 19T IS99 AY

[ o o ] zsl :// ] vl % a) [
anuangudIArag et NN uEudana lnin1sfesfasnaendiudfe g
e 1 . e, PR 1 o 2 %
ANBInILULEDY Santiago (Court of Appeals) 8ei14tiael 92 AR Taiiiann TuANeiusyy i
Aaaiuanfunaeniueluniinszyitengyinasuiiaduluniama “auaunisuiena
FNE” WazanTeyInTINan] Inaunlugada. A.1973 D3 1990 Taifludasaainaientiu

AN3aAuMNLsTaUNBuUReg uAaeNdlIfRINAIAgNIniLiaEes Santiago THATWNNg

1!
Aa A 1 o

Narsuaniunaentiudlagsaduldlunsainnaedesiunisaiugallaesininenis

=

p =< a ' N Ny

1He9 19 AU Fefunan1aInafa “auaunIsiANaie” TnelgRnnen Juan Guzman
Tapia wudsesulun1sfiansoinmd d9ldninisanaselullssisundanaent etaztaas
HAgIUNITRINITNIANITHN (Homicide) wazialiaugeyllinaldi144 (Forced

, A aa o v v v A
disappearance) naxazy i lulszuanguniaannnae9da lunisdanisliduinnnag

. , = d v 5 o
YLIUNATUINANRAEL. (Caravan. of Death) 1 MNAEIANNINATLIANUENINNINUNG
dI o nﬁl = a [ [l a o a 1 o v
TapLAN IR U ENITITA LGN TI AN NainauiiuativAfiunalen g duilszneusas
NALBN-Sergio Arellano-Stark, Waan21 Pedro Espinoza Bravo, Wilan-Sergio Arredondo
gonzalez , W\ n Marcelo Moren Brito, Wi e n Patricio Diaz Araneda Was5aeL1an
Armando Fernandez Larios 8ntinfilunisaniiunisnndnyanadaiuinmenianisnies

a A J

fudrdelagnasainwatend tui N9l iRn1siane wnEmwsmanaziiunielag

Lz@m@ﬂLmﬁw%wmﬂfﬁwmmuiﬂﬁqﬂizt,wﬂ%ﬁ Lﬁ'ﬂﬁqﬁqﬁﬂiwwmqmm,ﬁm%qgﬂ@M“q

agfluFeudnsine Mlssmannsudunissenanuazszmedinlagizeudaanguans
27Alejandro Artucio, “Augusto Pinochet Ugarte before the Court of Chilean

Justice,” International Commission of Jurists the Review 62-63 (2001) : 47.




119

NUNT MIATIZALIVUIINANANY NIZNINITNIANTTN LL@SZ‘ﬁ/ﬂ‘W”IﬁQﬁﬂIVIHW’]\iﬂW?Lﬁ@QW’]Nﬁ

1 A 1
gnnanan el

e A . o ~ o I~ 9 o
AagN3niuiNIies Santiago ldaanunnaFanlinaentiuduiab Taany
nunsanaasnaentiualaTiudeAHaaaslanddemialaaszydn watant w1

o a a o ¥ dl = o A o 1% 1 1o 1
mmmgﬂmLuuﬁmmmmﬁmim LummnimNwmuu@ﬂgﬁﬂmuﬂu%@mqLLummmwmﬂﬂ

Tlugfidauganlunisnszinangyinssnfussand vt inemm smaniuldnazinau uas

=y v e = - Y L -
nadldarnnnseylddniinnemaenisides 19 aniunaarugoy lieg i ladu lddine s
UsznaumnuingudnnafanIntszitanguiaee1a1 2199UsTinATa wanantuwdonis

NILNNBNTEYINIINANNTNYNAANITUW NiTunagnaziipuntinaanisinesulau

L o

R R TN o PV Ko PR F s P AR B e R EU L S R TR I P REC STRPE TR

o

Uszsnunsunanaue @elindduusalull a.a.1978 deldiinsnsnszaainynAisine

1
{ o A

NITNUINTNR A.A.1978 31 Tasszyliuaraiananannszntanty1nssn lussuanedui 11

flugnew A.A.1973 114 10 BurAu A.A.1978 lusasiuinlunmnazinansyinssumantiu @

aa
[

nsnszianissy i unwess iy aifns Inenssuuietf A.A.1978 HuunaANDeNIg

]
= % =X

ﬂﬁ‘ﬁiﬁ?‘ﬂ’]%ﬂgﬁﬂ??iﬂﬂﬂﬂ?‘zmﬂ FIUULANUNILAITHIINDINTNIANTIN, NTNTHNIU WAL

o A =3

ANEATINNTIRTRUBAININTR s T UAaE UARINAAryNaninenaenT ludealinisg

o

1
a ]

[ ] [~ a a = - aa XK A v [
gaumflugdian@nanaendn (Senator for fife) luaniziinsflasnmagasinanuAuiuly
gauzqianndn larnnsngnilesiesiseniinanlalinadiald fanseylilusgassuymny
28 H v = 1o Y Yy ' '
NIR91 53 auNAsN 27 uanantuudanaAnaesalent luddslsFeaesamading

a |zl/ = :// v ' a 1=l 1y A L4
L@ﬂﬂ‘Eumuuuﬂﬁymzwmwmmqmmwmmmmmslﬂzuummmmmium:“m@;mm SN

o

599970109l sIINATA A.A.1980 N1MP 53 2YUNIRTT 2 TrynRdn
“No Deputy or Senator as of the date of his selection or appointment or from the
time of his incorporation into respective Chamber may be tried or deprived of his
freedom, except in the case of a flagrant crime, unless the Court of Appeals of the
respective jurisdiction, in full court, has previously authorised the accusation, declaring
that the process of law has been accepted. This decision may be appeal before the

Supreme Court”



120

ANATEIUNNTANHRNTELAWANAN TN LN AL NT LT AN AN a9 Ta DN W8 A NE N8R LAS

ginel”

naraniinausanisTandlalfusaa ldn1saasnatant luigan waentluday

seagnaniiuamsia lliliesaindinisnssinenanyinssuaasnaent iwdniungnnan ity

WunisnseniNagiiafadnsuymeauaed 1L lWiiasuaaziduni1snsenindnsia

q
v
1

nguuiteyrestszmat A wissdunisnssianavifiasenguniaszudnatlsuine
andivy AsunszaminyalRts InenIsuunaTas A.6.1978 Tansaulaaiguianiisiuane

i’/ =X 1 ° 1 v -&I % a 1 9 v A 4 a -dl
uu@ﬁim@’m’]?ﬂu’m’mﬂ’m@’]ﬂL‘WT’JI‘VI‘W@LﬂﬂﬂiuL‘ﬁWH@qﬂﬂqu?UNﬂ1ﬂ BAZAITHHNANNALAN

Ywdgnnatondwdunignsenaninaauludesinaendiud sl I saaumlagm

¥ |
=2 1

a = Y o a a a K 1 v I~ 4
ANNTNANRATN mm@mﬂuﬁm:qmmmﬁmmmmwmiummmﬂﬂmuﬂmqmaL‘Wﬂ‘l,umu

Y a

v 4 o o 30
WuRa A im0

1 ¥
ANAgNETOILIUNLEEY Santiago LAHeNANTIIATAAMNTEITNARIHNELANDIA

[

anzlunsliauyafieudn dAatade liinaeunanAniuluguzqmanTnnaandn
weanarentiuig Teludsziduilainisenasnllldemagnivestsuinada uazrnagnizes

val o a o

UsenATa oA Raae 1udus 8 A9UNAN A.A.2000 ANEIAZLILLALS 14 Af 6 LA SUAIN

ANITAREYRIAAgNETRIuIEEY Santiago WiNaauAINANTUlug UM AN TN naen

Fnaasnatanl e

119211919779 WAN T U A AN AN T T N1 37U AR L ALiN91IN NUNEIANNUD

a 1R Y ' Y 1 o a ] o % s
‘W@L@ﬂﬂIuL‘ﬁ@Q?ﬂﬂﬂJ’ﬂﬁ]@ﬂ’]@iﬁ@ﬂﬁl"w\l@L’ﬂﬂﬂIuL‘ﬁlll]TUﬂ’]ﬁ‘ﬁlﬁ‘Q@ﬁ‘ﬂH’mW\m’]ﬁ‘LLWV}EI@'WWI'N

Zgamﬂmlﬁﬂmiu Alejandro-Artucio, “Augusto-Pinochet Ugarte-before the Court of
Chilean Justice,” : 52-53 ; Staff and agencies, “Pinochet Murder Charges Dropped”
(http://www.guardian.co.uk/Pinochet_on_trial/Story/0,2700,440/40,00.htm.) , March 8,
2001

% Alejandro Artucio, “Augusto Pinochet Ugarte before the Court of Chilean
Justice,” : 52-53

“lsabel  Hilton and Jeevan Vasagar, “Pinochet to Stand Trial”

(http://www.guardian.co.uk/Pinochet_on_trial/Story/0,2700,400900,00.htm.) ,July,2002.



121

T3anenUany3liles Santiago Taiawnng l@nIn1InasnELdanuInatentl gy

A [3 £ IS ¥ o a =
N nduaen luanasuanianey waziiannisaesisaladedniauuazisnwuimani anviell

a o

anwanlaldanysol GesenAain1resdszinaTalaiA1aiade ludui 1 nengiax

€

A.A.2002 S vatentludluiu 86 T Ailoyuiguninianieiuiniauazanlaliannsasied

L. e

| a [ % 1

An e astlpdelvdanasanatantlliuE i lainisatasadwatent uddauianun

gnnanauvzaly™

dll a == o a a o a | aa v v = (3 !
\WanasuntenisaiuaaiunaentluglulssmaATauda filaullaauming,
n1snszineTgyINssnresnaent s ungananautudunimsinfaviinseudn

1 1 % L4 a) 1 U ¥ U v o dl
ngnangszudnalssmAegn e winaentlugaznandedinueslinseinaslline
dsuidsumnllasuEeuieslumnnisaiasnsiunisidesiifiatiulugoag a.A.1973
09A.A.1978 finu usiliasannmsnannguanessdvtlszmeaudanelddrmnnisniaansiu

nanalasiifnauiunistafudoanaasanqsnielullszing (internal armed conflict) @9

a o

1 v
dszmataWusnsftinasdesl Jifnuudninneiaesendnynation A.A.1947 i 4 atiy

LATNEaNI9a 2 atiu Tuntgandiunislasnesdumsnisaiasasunanaiiiesatnaunsanin

V%

gedana Winaendludlugnedssauisunzecdsunata taduflddnuisesdineaes

[ a

Usema®a avsiesniiunisialiaenpaesiunaninusizeanguunasendnesuinaAsag

Taafansuniendnguisuatendsngreangnidsanlanudaaziiulddinisnszyinzes

o

walantlue lunisdenis s ntinnuag q AHuN19s s N AN T aeuFausan Ty

v
a v Y

Uszmatatiudouflunisnssinfnazidnseaydnyniaion A.A.1947 13 4 211U uasisans
= o v =® A b7 3 a 1 G o 1

an 2 atfusag asneladinisnsznireswaland lwddunisnszinangyinssusenang
UszinmaeinaFreuss (grave brench) Milunnsaziiinsanguune Ny s358s NIl szma
(Humanitarian law) Waantllwmasdanuiuiaazfesgnaniiuanlagliaruisananadng

Y o ] dl v Y v A ¥ K o1 aa v
mm@muslm lﬂ‘lﬂﬁ’mLW@lﬁWH@’]ﬂﬂ’)’]N?UNﬂiﬂ ENLLNQ”I‘]J?:?L‘V]ﬂ‘ﬂ@@giﬁﬂﬂ’]?m?’]W?tﬁ"m

BQQ‘EWQZLEHMM Staff and agencies,”Pinochet Unfit to Stand Trial, Rules Court”,
July 2,2002. (http://guardian.co.uk/Pinochet/Story/0,11993,747904,00.html); Staff and
agencies, “Pinochet Quits  Senator for  Social Peace” July 5,2002.

(http://guardian.co.uk/Pinochet/Story/0,11993,750066,00.html)



122

o v A 1 a é/ =3 1 % o A ) M v
agtymuﬂm:mﬁmmwm A.A.1978 1 ﬂiN@WN”I?ﬂ@U@’NﬂQWN?UNWLI@QW@L@W]JIML‘T]VL@

1 o 1%

\esannnisnszrinzesnatent udiflunisnseinengyinssuiiausenuudnng e
1 dl = aada 0o aa [ % v % 1 %3 a 1 dl =
senddszma nsdrnagnirestsuimataAdiade lidaessanaent ullilesand
teymganiniu Avindudinaentludseatuainnisgnaniiuan lun1snseinauig
dl 1 o aadly ¥ v dd‘ o
21ty AINNgNNa19m dezneuiunguuiuenynaestsemataldsyylidn lunstinanae
azliifiasgnanifiuananyitiuazfaailunsiinanaadanuunndaseas lawiniiu
uwidniuseiiniEesanAniulugauz N anInnaeaTn A NN AAIINTIAeY
denanadnaii fasuiaomiuudaiudeninaudanistandinaadn poudniuly
a a al 2’/ 1 o 1 % 1 v dl dl a
Fruzqiianinnaandntiliainnsntiminanadissaald wesainluansinaentiu
LENgENaNTEYINTINANNAGNNANNTL FaR AR A Tug AN Tn Wasanluan

nilesARTLNALNT TERAA9A199A UULNRIAN TN AAATNEE] R9AINNTANAIIE1NAN

D)

PO

wiuluguzmanntnderIals uwiadelsfmuudnaeniiudanndslafuauduiuly
FIULRANTN uiiitasaanmasnszingesmaeniliudduiunsnszineggnssuszwing
Uszine waL@ﬂﬂiulﬁﬁqiﬁmmiaﬂ@"nfﬁwmmﬁmﬁﬂuﬂm:qﬁﬁmm%ﬂmam%mﬁlﬂﬁlﬁ@@m
RuaINNIALTHUAR LA memvmqﬂi:mﬁﬁLLﬁ@?wmﬂgumﬂiuﬂﬁislﬁmmﬁjuﬁuuﬁmm%ﬂ
ngﬁm‘&u ﬁLﬁﬂlﬁmiﬂﬁﬂﬁ@Wﬂ’]i‘luﬂ’]@mﬁﬂguu’mLﬂﬂﬂ'f,m Fuvfen Aufluniajadiud
aglimudunsestlasiunisdfivindivasyanalunisdiunisamnguanaunndnd

1 o o v & -dl ! oI/
azajatlasiusinyppagutiinlunisanguanaiues

2. tymanvilildaansaiimaginsganaiiuanuazadnlunisnssinangnyn
nssuseuInlszinalagmaneluaasdy

1AAA LATINIEYINANERARINANUNE Al 1 YaaatiutiauiANRnfesgn
pfiuAbLazas g mFun1snIentu Ingenizegnagiannisnsgnanudunisnsging
nawfluananyInssnszd NlszmALn anArseegEsninIzinANRATIALFaegntinFaNn
o a = 1o =K ' 2// | o a a d%/ dl 1
autiunsuazasinslagliateinyaaaiuazidules uaznisnszinaaniaiiatuinle ws
winguaneszndndszimaazlinisaeniudnfgnnizaiunsalinaeuizesnuniunan
analunisaiuARiuYARSENsEinangnyINssNsyudsemalaluaanie Tuaasnules

Y o o= ’ o § Y o = Y o v o o 9y A %

wazldaeudaninauginenis aeniulindnluFesnnnudnivresinfgunaudawizesnidu

o A

wainnisnsziiengnynssnszudnalszmaldfinan uwidedinisfiesieedinigiseannt



123

[
o o ' =2

in¥gsieAanieluresdy NaaiunisnssinetsyInssnssndnelssmaniinauluszudnag

49

o o o

o o 1 v 14 a 9 o 1 i// =3 Yo 6 o dl ¥
ATTATLUUILHUITTLLAN "l,umqmm;gjm gmmuumﬂmmﬂ@z‘imumﬂu@ﬂiuummmm‘u

49

v
o a a

guuldgnaniunrnuazaslneluninssiieznynssnszudng

“'DQ

fue91nTg N lwgN

¥
=

1 1 v 1 1
Uszmalalungn Gedouiiazldvinnnsdnuntsilymnifanuiaduiyuinnnlildaiunse

AHUARAUEITFdmIuNIInITinetTyInssnssudnessmela

2.1 ﬂmmmsm'\ﬂuwmy U m@qngumﬂmzﬂ,u

2.1.1 HumiiasaInnIgIIARIBENNTBIDTUINTTHIE NI L TZINA

ﬂfymluﬁr'mma‘*’nf]mﬁ'}ﬁmmmmmyﬁmimwdwﬂizmﬂf’: fndy
AMNANNLANATNT9ITULNguN gn 18 luigusarsg lun1ssensulinguuiasendng
UszimnadiuatieAuldnnelusy ﬂ@'fnﬁ@iui:uuﬂgummm%ﬁuf]ﬁgﬁmﬂm:uuﬂgumm
pamnefiandon monism) SedluutnranuAniiseniudinginusaengusnesEudng
Uszmetuaunsafuateduldldnnaludsiud Taalidesiinszuaunislaiianald
ﬂgummwdwﬂizmﬁ&uﬁm@ﬁqﬁulﬁmﬂu?ﬁﬂ lugnigfiszunngmangesisuneiyiie
FNNNE O NIREN (dualism) LﬂuLLmmmﬁmﬁlﬁm@mﬁudﬁﬂgLﬂmeﬁmmﬂgummwdw
ﬂ?:mﬂﬁu%ﬁm@ﬁqﬁﬂ%ﬁmﬂluﬁﬁﬁi@Lﬁﬂié’muﬂixmumimmgumﬂu’mﬂ:‘xmiﬁﬂ
naw Lﬁl@mﬁﬁmﬁ‘ﬂgummwdwﬂi:mﬂ&uiﬁﬁmﬁ\iﬁumﬂuﬁ*ﬁ Faduaziiulddnszuy
uuapmAenensianeillfe iRty lufesmsmnan dauaesengainssuszing
dsznaldluunansdl nanare ludssmaiSszunnguaneunmiteuiu vnig ey iins
npunefiReadesiuanggnsmssdnasamaliidunguananialuuda a1aldamnm
ANHuARLaTAIMEENIZRTANE R lAA TN snsEiTe e NIl sTin AN

o all o i o ! ¥ oA o
AnwouzaNTyfA 1 lueydnynnseudnedsema vnasine lduaiaslunisnssi

211y N99NTTII N ssmA lutasan sz sflsgnauresng uinoa ey ol e

dsznnanguunganyneeiguintu suaulunsiizesdsunanalTuduaz gy a9ldlingg

]

aannguuiangluiimuaudnineiiiaianislusesnuldnaeiuimiieangnynsu

|
=

aspnrninintuluigauldfisedie Ansozninaziienggynssnatnsni iupduin



124

muﬂgumammﬁﬁqiﬂmmﬂizmmﬂgumamm’]mﬂu G NIINTHIU, NITHIANTTH,

n3tinaA waznslssy e udiu®

uanannuuudatlyuinisrnAiannaesantynssnsendnlsemal dau
wiailuuaduiiosnnainnisldfiaoudaauiiueuaainimnszinaauina gy luung
anwozdnnedlueany 1NN EnINLsTmARNUANIN T IeIN g MNNE s UL TN AYTE
1 1 1 ¥ A a dl o ¥ a [ ¥ * Y YO0 o dl o
T 1w nsiensiie visemdnlaneaiun1sAasanina Wiy denalidiinignnsesia
AN INIINIvaasAN Uz anagna AR vsaea lignativanuazasnelasAanis

¥

Tueedglé

212 anuligannf@I ULl ATaInguNI e lunURANLN A AN
nHuAETEUINLsZINA

wa

TuunensdiiueddnigaslddyiangunantaluniivuaAfisneeangunie
sundwdszmaliudafinng Aeaanansmiidingusnanialuniginynalitulinseungy
LATaRAAFRNT LA IENNEBI NN UNIE TN NLsEnA 11 lunsiiresansnTanundnsi tid

n3aydAN1IANNEATIUNIINUANNBUATUMINTY A.A.1984 TrduadnEamunguNne

33Amnesty International,”Universal Jurisdiction : The Duty of States to Enact and
Enforce Legislation : Chapter Four — Part B,” Amnesty International Report, (September
2001), Al Index : IOR 53/007/2001 (http://amnesty.org), November 2001.

* a 1 v dgj %3 al Yy v a [ % [ o [ dg/ |

ANNEAFIUNen s e lideasiidelimnesiuegdanisnssinludnasiiiuen ooy
nesnszndndssinavie i Tnefghautlegainduigmdudlasmanussandrianisied

al =3 1 1 v | 1 dlu/ d! [~ 1) dl 24
aziipaqitivdanisnanisieiiueaainssuseudasszma wanhigradudenlinag
nan1sfeniluisnisuislunistssgingiszasAaesni farimauminisudaginisianis
v a 1 1 1 al % a dl o U a dl al
F1au 1N 1yINTTNIEINLILINA IEUALAALANRAINLAALNNTIAIANTANAR TINAINN
Wik Nl uaegenadnugani Tcomﬂw?gﬂié’?um@mzwmmmiﬁwm@mwﬁmﬁ’%l,ﬁudﬂmi
o dal 1 dlv dl Yo s v a [~3

nezyniifluananyinssuseuangisene luane a‘gmimum@ﬂ?zimumnm?mmmwmmﬂ
azAnAuInldiliuangyinssnsendnedssma uiaenalsAmuuunlinvesigdoulunjaziiiu

¥ = [ ! 1 14 ¥ a é’d | 1
W@QLLTJGLMVI’]\?Lﬂﬂrlﬂurl’m'ﬁﬂﬂﬂqﬁ‘?’mLL@%ﬂW?ﬂW@’]?L@WWﬁuﬂ‘ﬂLﬂu‘ﬂqﬂﬁyqﬂﬁ‘?N?ZﬂfJ’]\‘]

UsenALTULALN T



125

naluresansaanunansli Criminal Justice Act 1988 Section 134 l&vtyniAlimanu
PUNYUBIANHOLEIDININTNUAN T RNz nTuaIN17 LA ULNALE Y Yiga la5UANIRL NS
= v U dl (% = dl v o dl Yo = o
wregnyeelneidniineessy vsayanan lanseinnsmuilifuseunnng vsanisnseiin
A v a A QI [ % 1 1 o ?;// 2 o v QII
wisans AN EutaNTaNsiseeaadAAafINad NIsnssitulinseinlUnumeing
A b 1 v o v dl * dJ 1 v o dl a
e ladnldnssinldanuninneessy edanalinisnszinniduninuingunsununiy
andryymsnuliifluanniinaunguansansgenundns lannsnasinegnzinnnnu
a %3 U 1 a o a 'S dl va
AARINNOUNIRANINTINANT I R iunstiaesdssimaAamuuningslitianunax
NN 89Ty INTINAIATIN I3 Tl AL ANBIUENTN TN T Y INTINAIATINULNS

anwrnuraslidatunnas e laludssimainuunsn

2.1.3 ffyunispanuniin alAraIng uanesusaenis i a1 195 §AN
WANAINALUUANITNTZYINDITUINTTHTEWINUTZINA

n1sranuntityniAresngunignieluzesigaslinisiusesnisldnaenun

o Y

wilsznaanilalunisdnfiund fugiinTgfinazsi

o

o o/ di/ [~ dl o
waefgauvanainail idutloymindna

a7y INTINIzudgl s Wasanna lWiganamaugeusssnlunisiat s

&9

Fan 197

o o

Fgluiannsnaniiunisiaisnnaniuginig b Asazwivlfainnstizesnisaniuaniung

Nt e s semALAuNn N

nspiiuaaiunaenaanaln dlud lulsswmawmunnin
luiuii 7 WOAINILU A.A.1998 g1daTedeer lulssmamnumnindiuo 15 au
EusnFaeraiTANTNIN LN AT s Al S e T AN s usants Bunnsde
aaupduariasrelininiusunisiiin feslidaanmganndnsiiie 1 favtennndnsda
FowaantiTuidudaalss mapuininie Aa B A A Fasa 90995 AN Ate el

dszmdlaunnin - Tnanarandinawnesnals Tl lininimannuuaznigunsss

WRauauf ULy UR890UATYTYINTNIU A.A.1984 NIATT 1
*Fiona Makay,”Universal Jurisdiction in Europe : Criminal Prosecutions in
Europe since 1990 for War Crimes, Crimes Against Humanity, Torture and Genocide.”

(http://www.redress.org/unijeur.html) ,June 2000.




126

wsinnfiansainguanenielutedszmanuifnudtazwinlidn dezuaa

nHuNIE 8Ty 19899 INALAKNISN (The Danish Penal Code) Article 8 Section 514

o a a

Qs 4 9 3 aAy v
m&ltymiummmﬂﬁlmmﬂa‘:mﬁLmuuﬂ?ﬂlm@@@ﬁMWm@qmulumswmamﬁmmim n1nnIe

1
o '

ATEMAAATUNLUBN AULAUTAIL T INALALNITNLT WA TN TN aUd N T Ma L e

q T

AuualidszmeaunsniusnaiinazfeaFusunszuaunImnguiie™ deiulunig
AfiunszuaunIImngurteiunaent i lunsaiiiiu Araresdssmainunniniiay
arnnsnldnaninvesnumiianiansenianimmsniuldsasnawniliuelfdae Wasain

ANAAgIURINIInsHnuililunsnsznne T INssnd el szimAde LA FunsFusesly

Tnaiaudtyaumannu A.6.1984 GeilszmAlnunniniunimafoe Aeiug@auadannumiv

u

TaufariuAataderesianiniineudanisuaziguusadaninszn sy Asssntesszina

LALHNNEN

o

2.2 flymanmsidiiszananuaAnivaunanasamaneluacsy

[%

dl ¥ o = = o dl dl dl v o 4 o/ ¥ o
@Wﬂﬂﬂﬁ‘%iﬂ%ﬂﬂ’]?ﬂﬂ‘]ﬁ?ﬂ\‘lﬂ@ﬂLﬂm"VﬂuLﬁ‘@QVILﬂF;I’J?.I‘ﬂ\iﬂ‘]_IﬂQWN@NﬂuﬂJ‘ﬂﬂNuW?ﬁ&ﬂ

au 49

o s

v -dl 1 ¥ o 1 2 2 o/ [ % =
wan luuny 3 WumQuwgmw:ﬂmqmqmwammmmumme bLll’)’]"ﬂ?.:Qﬂ‘m‘ﬂﬂﬁf‘lﬂ\‘iL,‘]Ju

*The Danish Penal Code T Article 8 1ityni#an
“The following acts committed outside the territory of the Danish state, shall
also come within Danish criminal jurisdiction, irrespective of the nationality of the

perpetrator,

(5) where the act is covered by te international convention in pursuance of

which Denmark is under an obligation to start legal proceedings.”

English translattion in Gitte Hoyer, Martin Spencer and Vagn Greve, The Danish Criminal

Code : English Version, (Copenhegen : DJOF Publishing, 1999.)




127

AtiunszuaunImmngurteiunaent i lun sttty Araresdssmanuunininay
arnn9nldnaeinvesnuiiianimssianimaniulidsesnawnillueglfdae Wasain

ANAAgIuRINIInsunuiliflunssinetyInssssnd el szimazalAFuntsiusesly

o = s o A v ¥ v R &
I@ﬂﬂwﬂﬁqumimqu A.A.1984 H9LTLNALALNNTNLTIUN AL AR @Quuﬂ&mﬁlu@ﬁmﬂqqﬂﬂﬂu

U

TaufaiuAdiadaresiauinntnaudunisuasiguusdin1msen sy RassuaesUseing

LAUNISN

2.2 flgwanmsiguiiszananuaniuliunanassamanieluaassy

' 1
= 4 o % o

¥ o 3 =3 o A dl dl o ¥ o
mﬂm&mimmmmﬂmmmﬂmmwﬂuwmmmm“nmﬂum’]mmum@\mmﬁm

9 au 49

o o

% dl 1 ¥ o 1 k% v o [l v
udaluuni 3 NUIMHUITFHNAZNANIAWNAITNANNUABIALLAILAND VL?JQ’]@%QﬂTN@\??@QLﬂu

a 49

aesaraneureginayamnluGeddainiulddianiuazidunpunvizennanyif

FINH TIUUUN 990D LT RLIINAINIRTIYINIINIENINLTE AR ANANTuIRETn

o

o K -dl o [ % dl o a a ¥ o dJ < dl dl
gfwLﬂuqﬂmmmmmmﬁ?:mwuﬂum?mmmmm:m‘iwwwmﬁ g9 lulsziAuningn

al 49

¥ o % o ¥ 0 o da/ v 1 A
?J@Qm_lﬂ’ﬂll@'Nﬂu‘ﬂ’ﬂ\iEﬂu’]iguﬂﬁ‘tﬂ@‘umﬁﬁlﬁfyﬂqﬁlﬂﬁlﬂﬁﬂ’]ﬂﬂEZﬂ’]ﬁ‘ﬂ@

k4 Qs 2

221 dgywiannsilifingunignialuaaisgiinetainuauauny

RIS
Q 9

2
o a

dl % v d‘ 3 = dl o
Lummﬂiumq@guuﬂmumiﬂ@ﬂﬂgumﬂwﬂ’mummmmm NEINUAIN

o ¥ 0 o

% % dl dl a dd‘d % o a a o ¥ 0 o 1
ANNUUBIR L TﬂL@Wi’JL@ﬂ GINLNﬂLﬂ@ﬂ‘i‘m%ﬂﬂ’lﬁ‘ﬁ@ﬂﬁ‘@ﬁﬁ’]Luuﬂﬁﬂu%u’]’iﬁmﬂﬂ’]@ﬂqﬂiusﬁﬂﬂ
¢ o o é{

d9
Fgriu fazneliifadymlunisiansandsuiduineiuannduiuesdrinigauls dwiy

1
al

TunsolvesigndsriuuisANAnreng it Lienilgnena lldedidymuininlunig

o

vngunenUiuldlunisiansainan Wesannigmaiiainisniivaninasizedngunng

ar

sundndlazmAunUFL A LA Sawansnsanlunsiiaesig i nAnuuLma ey

(5) where the act is covered by te international convention in pursuance of

which Denmark is under an obligation to start legal proceedings.”
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“1. Only the States Parties and the Commission shall have the right to submit a
case to the Court.
2. In order for the Court to hear a case, it is necessary that the procedures set
forth in Articles 48 and 50 shall have been completed “
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“The - Judgment of the Court shall-be final and-not subject to appeal. In case of
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the date of notification of the judgment.”
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“The Court may receive applications from any person, non-governmental
organisation or group of individual claiming to be the victim of the a violation by one of
the High Contracting Parties of the rights set forth in the Convention and the protocols
thereto. The High Contracting Parties undertake not to hinder in any way the effective
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* S99y ANARN0YIENINLTTINA A.A.1998 WA 12 (2) TTTyniFdn
“In the case of article13, paragraph (a) or (c), the Court may exercise its
juriddiction if one or more of the following States are Parties to this Statute or have
accepted the jurisdiction of the Court in accordance with paragraph 3 :

(a) The State on the territory of which the conduct in question occurred or, if
the crime was committed on board a vessel or aircraft, the State of
registration of that vessel or aircraft ;

(b) The State of which the person accused of the crime is a national.”

325?3341&@1;mmmmwwdwﬂa‘zmﬂ A.A.1998 WIM3N 17(1)(a) Teyalmdn
“1. Having regard to paragraph 10 of the Preamble and article 1, the Court
shall determine that a case is inadmissible where :
(a) The case is being. investigated: or-prosecuted by a State which has
jurisdiction over it, unless the State is unwilling or unable genuinely to
carry outthe investigation or prosecution;

P59 ANARTYNITNINLITINA A.A.1998 W1 12 (3) TTTyniFdn
“If the acceptance of a State which is not a Party to this Statute is required
under paragraph 2, that State may, by declaration lodged with the Registrar, accept the
exercise of jurisdiction by the Court with respect to the crime in question. The accepting

State shall cooperate with the Court without any delay or exception in accordance with

Part 9.”
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599y ANABNEYNIENINLITINA A.A.1998 Wm3T 13 1TryaiFdn

“The Court may exercise its jurisdiction with respect to a crime referred to in

article 5 in accordance-with the provisions of this Statute-if :

(a) A Situation in-which one or more of such crimes appears to have been
committed is-referred-to the Prosecutorby a State Party-in accordance with
Article 14;

(b) A Situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by the Security Council acting
under Chapter VIl of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a crime in

accordance with article 15.”

PHITUYIYANARNTYNITNINLILNA A.A.1998 WFITT 27.
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“The jurisdiction of the Court shall be limited to the most serious crimes of
concern to the international community as a whole. The Court has jurisdiction in
accordance with this Statutewith respect to the following crimes :
(a) The crimes of genocide ;
(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression.
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“The Tribunal finds, based on the evidence before it, that the Prosecution has
proved its case against the accused Emperor Hirihito, and find him guilty of
responsibility for rape and sexual slavery as a crimes against humanity, under Counts
1-2 of the Common Indictment, Additionally, the Judges determine that the government
of Japan has incurred-state responsibility, as recognized under-Article 4 of the Charter,
for its establishment and maintenance of the comfort system.”
RE :-Judgment of the Women’s International War. Crimes- Tribunal 2000 for the Trial of
Japanese Military Sexual Slavery. In the matter of the Prosecutors and the Peoples of the
Asia-Pacific Region vs. Emperor Hirohito et al. And the Government of Japan
(http://www.iccwomen.org/tokyo/judgmentannounce.htm) ,December,2002.
" 77N Y 183 The Women'’s International War Crimes Tribunal 2000, Article 1
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“Article 1 Establishment of the Women'’s International War Crimes Tribunal
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The Women’s International War Crimes Tribunal (“the Tribunal”) is hereby
established. It shall have power to exercise jurisdiction over individuals and States
pursuant to the provisions of the present Charter. It shall conduct a public trial on such

dates and places as may be determined by the International Organizing Committee.

Article 2 Jurisdiction of the Tribunal

1. The Tribunal shall have jurisdiction over crimes committed against women as
war-crimes, crimes-against-humanity-and other crimes-under international
law and shall cover all countries and regions that were colonized, ruled or
under the military occupation and to all other countries that were similarly
victimized by Japan before and during the Second World War. These crimes
include, but are not limited to the followig acts : sexual slavery, rape and
other forms of sexual violence, enslavement, torture,deportation,

persecution, murder, and extermination.
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E. Text of thedraft articles on Responsibility of Statesfor
inter nationally wrongful acts

1. Text of thedraft articles
76. The text of the draft articles adopted by the Commission at its fifty-third session are
reproduced below.

RESPONSIBILITY OF STATESFOR INTERNATIONALLY
WRONGFUL ACTS

PART ONE
THE INTERNATIONALLY WRONGFUL ACT OF A STATE
CHAPTERI
General principles
Article1
Responsibility of a State for itsinternationally wrongful acts

Every internationally wrongful act of a State entails the international
responsibility of that State.

Article2
Elements of an internationally wrongful act of a State

There is an internationally wrongful act of a State when conduct consisting of an
action or omission:

(a) Is attributable to the State under international law; and
(b) Constitutes a breach of an international obligation of the State.
Article3
Characterization of an act of a State asinternationally wrongful
The characterization of an act of a State as internationally wrongful is governed

by international law. Such characterization is not affected by the characterization of the
same act as lawful by internal law.
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CHAPTER I
Attribution of conduct to a State
Article4
Conduct of organsof a State

1. The conduct of any State organ shall be considered an act of that State under
international law, whether the organ exercises legislative, executive, judicial or any other
functions, whatever position it holds in the organization of the State, and whatever its
character as an organ of the central government or of a territorial unit of the State.

2. An organ includes any person or entity which has that status in accordance with
the internal law of the State.

Article5
Conduct of personsor entities exercising elements of gover nmental authority

The conduct of a person or entity which is not an organ of the State under article 4
but which is empowered by the law of that State to exercise elements of the governmental
authority shall be considered an act of the State under international law, provided the
person or entity is acting in that capacity in the particular instance.

Article 6
Conduct of organs placed at the disposal of a State by another State

The conduct of an organ placed at the disposal of a State by another State shall be
considered an act of the former State under international law if the organ is acting in the
exercise of elements of the governmental authority of the State at whose disposal it is
placed.

Article7
Excess of authority or contravention of instructions
The conduct of an organ of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of the State under

international law if the organ, person or entity acts in that capacity, even if it exceeds its
authority or contravenes instructions.
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Article8
Conduct directed or controlled by a State
The conduct of a person or group of persons shall be considered an act of a State

under international law if the person or group of persons is in fact acting on the
instructions of, or under the direction or control of, that State in carrying out the conduct.

Article9
Conduct carried out in the absence or default of the official authorities

The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact exercising elements of
the governmental authority in the absence or default of the official authorities and in
circumstances such as to call for the exercise of those elements of authority.

Article 10
Conduct of an insurrectional or other movement

1. The conduct of an insurrectional movement which becomes the new government
of a State shall be considered an act of that State under international law.

2. The conduct of a movement, insurrectional or other, which succeeds in
establishing a new State in part of the territory of a pre-existing State or in a territory
under its administration shall be considered an act of the new State under international
law.

3. This article 1s without prejudice to the attribution to a State of any conduct,
however related to that of the movement concerned, which is to be considered an act of
that State by virtue of articles 4 to 9.
Article11
Conduct acknowledged and adopted by a State asitsown
Conduct which is not attributable to a State under the preceding articles shall

nevertheless be considered an act of that State under international law if and to the extent
that the State acknowledges and adopts the conduct in question as its own.
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CHAPTER 111
Breach of an international obligation
Article 12
Existence of a breach of an international obligation
There is a breach of an international obligation by a State when an act of that

State is not in conformity with what is required of it by that obligation, regardless of its
origin or character.

Article13

International obligation in forcefor a State

An act of a State does not constitute a breach of an international obligation unless
the State is bound by the obligation in question at the time the act occurs.

Article 14
Extension in time of the breach of an international obligation

l. The breach of an international obligation by an act of a State not having a
continuing character occurs at the moment when the act is performed, even if its effects
continue.

2. The breach of an international obligation by an act of a State having a continuing
character extends over the entire period during which the act continues and remains not
in conformity with the international obligation.

3. The breach of an international obligation requiring a State to prevent a given
event occurs when the event occurs and extends over the entire period during which the
event continues and remains not in conformity with that obligation.

Article 15
Breach consisting of a composite act
l. The breach of an international obligation by a State through a series of actions or
omissions defined in aggregate as wrongful, occurs when the action or omission occurs

which, taken with the other actions or omissions, is sufficient to constitute the
wrongful act.
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2. In such a case, the breach extends over the entire period starting with the first of
the actions or omissions of the series and lasts for as long as these actions or omissions
are repeated and remain not in conformity with the international obligation.
CHAPTER IV
Responsibility of a Statein connection with the act of another State
Article 16

Aid or assistance in the commission of an inter nationally wrongful act

A State which aids or assists another State in the commission of an internationally
wrongful act by the latter is internationally responsible for doing so if:

(a) That State does so with knowledge of the circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that State.
Article 17

Direction and control exercised over the commission of
an inter nationally wrongful act

A State which directs and controls another State in the commission of an
internationally wrongful act by the latter is internationally responsible for that act if:

(a) That State does so with knowledge of the circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that State.
Article18
Coercion of another State

A State which coerces another State to.commit an act is internationally
responsible for that act if:

(a) The act would, but for the coercion, be an internationally wrongful act of
the coerced State; and

(b) The coercing State does so with knowledge of the circumstances of the
act.
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Article19
Effect of this chapter

This chapter is without prejudice to the international responsibility, under other
provisions of these articles, of the State which commits the act in question, or of any

other State.
CHAPTER YV

Circumstances precluding wrongfulness
Article20
Consent

Valid consent by a State to the commission of a given act by another State
precludes the wrongfulness of that act in relation to the former State to the extent that the

act remains within the limits of that consent.

Article 21
Self-defence

The wrongfulness of an act of a State is precluded if the act constitutes a lawful
measure of self-defence taken in conformity with the Charter of the United Nations.

Article 22
Countermeasuresin respect of an internationally wrongful act
The wrongfulness of an act of a State not in conformity with an international
obligation towards another State is precluded if and to the extent that the act constitutes a
countermeasure taken against the latter State in accordance with chapter II of Part Three.
Article 23
Force majeure
l. The wrongfulness of an act of a State not in conformity with an international
obligation of that State is precluded if the act is due to force majeure, that is the

occurrence of an irresistible force or of an unforeseen event, beyond the control of the
State, making it materially impossible in the circumstances to perform the obligation.
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2. Paragraph 1 does not apply if:

(a) The situation of force majeure is due, either alone or in combination with
other factors, to the conduct of the State invoking it; or

(b) The State has assumed the risk of that situation occurring.
Article24
Distress
1. The wrongfulness of an act of a State not in conformity with an international
obligation of that State is precluded if the author of the act in question has no other
reasonable way, in a situation of distress, of saving the author’s life or the lives of other
persons entrusted to the author’s care.

2. Paragraph 1 does not apply if:

(a) The situation of distress is due, either alone or in combination with other
factors, to the conduct of the State invoking it; or

(b) The act in question is likely to create a comparable or greater peril.
Article 25
Necessity
1. Necessity may not be invoked by a State as a ground for precluding the
wrongfulness of an act not in conformity with an international obligation of that State

unless the act:

(a) Is the only way for the State to safeguard an essential interest against a
grave and imminent peril; and

(b) Does not seriously impair an essential interest of the State or States
towards which the obligation exists, or of the international community as a whole.

2. In any case, necessity may not be invoked by a State as a ground for precluding
wrongfulness if:

(a) The international obligation in question excludes the possibility of
invoking necessity; or

(b) The State has contributed to the situation of necessity.
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Article 26
Compliance with peremptory norms
Nothing in this chapter precludes the wrongfulness of any act of a State which is
not in conformity with an obligation arising under a peremptory norm of general
international law.

Article 27

Consequences of invoking a circumstance
precluding wrongfulness

The invocation of a circumstance precluding wrongfulness in accordance with
this chapter is without prejudice to:

(a) Compliance with the obligation in question, if and to the extent that the
circumstance precluding wrongfulness no longer exists;

(b) The question of compensation for any material loss caused by the act in
question.

PART TWO

CONTENT OF THE INTERNATIONAL RESPONSIBILITY
OF A STATE

CHAPTER|
General principles
Article 28
L egal consequences of an internationally wrongful act
The international responsibility of a State which is entailed by an internationally
wrongful act in accordance with the provisions of Part One involves legal consequences
as set out in this Part.
Article 29

Continued duty of performance

The legal consequences of an internationally wrongful act under this Part do not
affect the continued duty of the responsible State to perform the obligation breached.
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Article 30
Cessation and non-repetition

The State responsible for the internationally wrongful act is under an
obligation:

(a) To cease that act, if it is continuing;

(b) To offer appropriate assurances and guarantees of non-repetition, if
circumstances so require.

Article 31
Reparation

1. The responsible State is under an obligation to make full reparation for the injury
caused by the internationally wrongful act.

2. Injury includes any damage, whether material or moral, caused by the
internationally wrongful act of a State.

Article 32
Irrelevance of internal law

The responsible State may not rely on the provisions of its internal law as
justification for failure to comply with its obligations under this Part.

Article 33
Scope of international obligations set out in thisPart

1. The obligations of the responsible State set out in this Part may be owed to
another State, to several States, or to the international community as a whole, depending
in particular on the character and content of the international obligation and on the
circumstances of the breach.

2. This Part is without prejudice to any right, arising from the international
responsibility of a State, which may accrue directly to any person or entity other than a
State.
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CHAPTER I
Reparation for injury
Article 34
Forms of reparation
Full reparation for the injury caused by the internationally wrongful act shall take
the form of restitution, compensation and satisfaction, either singly or in combination, in
accordance with the provisions of this chapter.
Article35
Restitution
A State responsible for an internationally wrongful act is under an obligation to
make restitution, that is, to re-establish the situation which existed before the wrongful
act was committed, provided and to the extent that restitution:

(a) Is not materially impossible;

(b) Does not involve a burden out of all proportion to the benefit deriving
from restitution instead of compensation.

Article 36
Compensation
l. The State responsible for an internationally wrongful act is under an obligation to
compensate for the damage caused thereby, insofar as such damage is not made good by

restitution.

2. The compensation shall cover any financially assessable damage including loss of
profits insofar as-itis established.

Article 37
Satisfaction
1. The State responsible for an internationally wrongful act is under an obligation to
give satisfaction for the injury caused by that act insofar as it cannot be made good by

restitution or compensation.

2. Satisfaction may consist in an acknowledgement of the breach, an expression of
regret, a formal apology or another appropriate modality.
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3. Satisfaction shall not be out of proportion to the injury and may not take a form
humiliating to the responsible State.

Article 38
Interest

l. Interest on any principal sum due under this chapter shall be payable when
necessary in order to ensure full reparation. The interest rate and mode of calculation
shall be set so as to achieve that result.

2. Interest runs from the date when the principal sum should have been paid until the
date the obligation to pay is fulfilled.

Article 39
Contribution to theinjury

In the determination of reparation, account shall be taken of the contribution to
the injury by wilful or negligent action or omission of the injured State or any person or
entity in relation to whom reparation is sought.

CHAPTER 11

Serious breaches of obligations under peremptory
norms of general international law

Article 40
Application of thischapter

l. This chapter applies to the international responsibility which is entailed by a
serious breach by a State of an obligation arising under a peremptory norm of general
international law.

2. A breach of such an obligation is serious if it involves a gross or systematic
failure by the responsible State to fulfil the obligation.

Article4l
Particular consequences of a serious breach of an obligation under this chapter

1. States shall cooperate to bring to an end through lawful means any serious breach
within the meaning of article 40.

2. No State shall recognize as lawful a situation created by a serious breach within
the meaning of article 40, nor render aid or assistance in maintaining that situation.
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3. This article is without prejudice to the other consequences referred to in this
Part and to such further consequences that a breach to which this chapter applies may
entail under international law.

PART THREE

THE IMPLEMENTATION OF THE INTERNATIONAL
RESPONSIBILITY OF A STATE

CHAPTER|
I nvocation of the responsibility of a State
Article 42
Invocation of responsibility by an injured State

A State is entitled as an injured State to invoke the responsibility of another State
if the obligation breached is owed to:

(a) That State individually; or

(b) A group of States including that State, or the international community as a
whole, and the breach of the obligation:

(1) Specially affects that State; or
(i1) Is of such a character as radically to change the position of all

the other States to which the obligation is owed with respect to
the further performance of the obligation.

Article43
Notice of claim by an injured State

l. An injured State which invokes the responsibility of another State shall give
notice of its claim to that State.

2. The injured State may specify in particular:

(a) The conduct that the responsible State should take in order to cease the
wrongful act, if it is continuing;

(b) What form reparation should take in accordance with the provisions of
Part Two.
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Article44
Admissibility of claims
The responsibility of a State may not be invoked if:

(a) The claim is not brought in accordance with any applicable rule relating to
the nationality of claims;

(b) The claim is one to which the rule of exhaustion of local remedies applies
and any available and effective local remedy has not been exhausted.

Article45
L oss of theright to invoke responsibility
The responsibility of a State may not be invoked if:
(a) The injured State has validly waived the claim;

(b) The injured State 1s to be considered as having, by reason of its conduct,
validly acquiesced in the lapse of the claim.

Article 46
Plurality of injured States
Where several States are injured by the same internationally wrongful act, each
injured State may separately invoke the responsibility of the State which has committed
the internationally wrongful act.
Article 47
Plurality of responsible States

1. Where several States are responsible for the same internationally wrongful act,
the responsibility of each State may be invoked in relation to that act.

2. Paragraph 1:

(a) Does not permit any injured State to recover, by way of compensation,
more than the damage it has suffered;

(b) Is without prejudice to any right of recourse against the other responsible
States.
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Article 48
Invocation of responsibility by a State other than an injured State

l. Any State other than an injured State is entitled to invoke the responsibility of
another State in accordance with paragraph 2 if:

(a) The obligation breached is owed to a group of States including that State,
and is established for the protection of a collective interest of the group; or

(b) The obligation breached is owed to the international community as a
whole.

2. Any State entitled to invoke responsibility under paragraph 1 may claim from the
responsible State:

(a) Cessation of the internationally wrongful act, and assurances and
guarantees of non-repetition in accordance with article 30; and

(b) Performance of the obligation of reparation in accordance with the
preceding articles, in the interest of the injured State or of the beneficiaries of the
obligation breached.

3. The requirements for the invocation of responsibility by an injured State under
articles 43, 44 and 45 apply to an invocation of responsibility by a State entitled to do so
under paragraph 1.
CHAPTERII
Countermeasures
Article 49
Object and limits of counter measur es
1. An injured State may only take countermeasures against a State which is
responsible for an internationally wrongful act in order to induce that State to comply

with its obligations under Part Two.

2. Countermeasures are limited to the non-performance for the time being of
international obligations of the State taking the measures towards the responsible State.

3. Countermeasures shall, as far as possible, be taken in such a way as to permit the
resumption of performance of the obligations in question.
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Article 50
Obligations not affected by counter measures
1. Countermeasures shall not affect:

(a) The obligation to refrain from the threat or use of force as embodied in the
Charter of the United Nations;

(b) Obligations for the protection of fundamental human rights;

(c) Obligations of a humanitarian character prohibiting reprisals;

(d) Other obligations under peremptory norms of general international law.
2. A State taking countermeasures is not relieved from fulfilling its obligations:

(a) Under any dispute settlement procedure applicable between it and the
responsible State;

(b) To respect the inviolability of diplomatic or consular agents, premises,
archives and documents.

Article51
Proportionality

Countermeasures must be commensurate with the injury suffered, taking into
account the gravity of the internationally wrongful act and the rights in question.

Article 52
Conditionsrelating to resort to counter measur es
1. Before taking countermeasures, an injured State shall:

(a) Call on the responsible State, in accordance with article 43, to fulfil its
obligations under Part Two;

(b) Notify the responsible State of any decision to take countermeasures and
offer to negotiate with that State.

2. Notwithstanding paragraph 1 (b), the injured State may take such urgent
countermeasures as are necessary to preserve its rights.
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3. Countermeasures may not be taken, and if already taken must be suspended
without undue delay if:

(a) The internationally wrongful act has ceased; and

(b) The dispute is pending before a court or tribunal which has the authority to
make decisions binding on the parties.

4. Paragraph 3 does not apply if the responsible State fails to implement the dispute
settlement procedures in good faith.

Article 53
Termination of counter measures
Countermeasures shall be terminated as soon as the responsible State has
complied with its obligations under Part Two in relation to the internationally wrongful
act.
Article 54
M easures taken by States other than an injured State
This chapter does not prejudice the right of any State, entitled under article 48,
paragraph 1 to invoke the responsibility of another State, to take lawful measures against
that State to ensure cessation of the breach and reparation in the interest of the injured
State or of the beneficiaries of the obligation breached.
PART FOUR
GENERAL PROVISIONS
Article 55
Lex specialis
These articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the
international responsibility of a State are governed by special rules of international law.
Article 56
Questions of Stateresponsibility not regulated by these articles
The applicable rules of international law continue to govern questions concerning

the responsibility of a State for an internationally wrongful act to the extent that they are
not regulated by these articles.
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Article 57
Responsibility of an international organization
These articles are without prejudice to any question of the responsibility under
international law of an international organization, or of any State for the conduct of an
international organization.
Article 58
Individual responsibility

These articles are without prejudice to any question of the individual
responsibility under international law of any person acting on behalf of a State.

Article 59
Charter of the United Nations

These articles are without prejudice to the Charter of the United Nations.
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Articles of Cooperation Between the United Nations and the Royal
Government of Cambodia [in/Concerning] the Prosecution
under Cambodian Law of Crimes Committed During

the Period of Democratic Kampuchea

Whereas the Secretary-General of the United Nations and the Prime Minister of
Cambodia have agreed to cooperate in the establishment of a Cambodian court to
prosecute senior leaders of Democratic Kampuchea resposible for serious violations of

Cambodian and international law committed between 17 April 1975 to 6 January 1979;

Now therefore the United Nations and th Royal Government of Cambodia have agreed

as follows:

Ariticle 1

The Law on the Establishment of Extraordinary Chambers

The “Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed During the Period of Democratic Kampuchea”
(hereinafter : “the Law on the Establishment of Extraordinary Chambers ), which has
beenadopted by the Cambodian Legislature under the Constitution of Cambodia is
subject to parliamentary approval, shall determine the jurisdiction of the court, its
organizational structure and composition and the rights of the accused. This law and
subsequent amendments to it shall at all times be in full conformity with these articles.
The modalities of Cooperation Between the United Nations and the Royal Government of

Cambodia (hereinafter: “the Government”) are set out in Articles 2-28 below.

Article 2
Judges
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1. Cambodian judges, on the one hand and judges appointed by the Supreme Cuuncil
of the Magistracy upon nomination by the Secretary-General of the United Nations

(hereinafter: “international judges”), on the other, shall serve in each chamber.

2. The composition of the chambers shall be as follows:

1. The Trial Chamber: 3 Cambodian judges and 2 international judges.
2. The Appeals Chamber: 4 Cambodian judges and 3 international judges.

3. The Supreme Court: 5 Cambodian judges and 4 international judges.

3. The judges shall be persons of high moral charcter, impartiality and integrity who
possess the qualifications required in their respective countries for appointment to
judicial offices. They shall be independent in the performance of their functions and

shall not accept or seek instructions from any Government or any other source.

4. In the overall composition of the chambers, due account should be taken of the
experience of the judges in criminal law, international law, including international

humanitarian and human rights law.

5. The Secretary-General of the United Nations undertakes to forward a list of not more
than 12 international judges from which the Supreme Council of the Magistracy shall
appoint nine to serve as judges . in the three chambers. Appointment of international
judges by the Supreme Council of the Magistracy shall be made only from the list

submitted by the Secretary-General.

6. In the event of a vacancy of an international judge, the Supreme Council of the

Magistracy shall appoint another international judge from the same list.

7. The judges shall be appointed for the duration of the proceedings.
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8. In addition to the international judges sitting in the chamber and present at every
state of the proceedings, the President of the Chamber may, on a case-by-case basis,
designate from the list of nominees submitted by the Secretary-General, one or more
alternate judges to be present at each stage of the trial, and to replace an international

judge if that judge is unable to continue sitting.

Article 3

Decision-making

1. The judges shall attempt to achieve unanimity in their decision. If this is not

possible, the following shall apply:

1. A decision by the Trail Chamber shall require the affirmative vote of at least four
judges;

2. A decision by the Appeals Chamber shall require the affirmative vote of at least
five judges;

3. A decision by the Supreme Chamber shall require the affirmative vote of at least

six judges;

2. Where there is no unanimity, the chamber’s decision shall contain the views of the

majority and the minority.

Article 4

Investigating judges

1. There shall be one Cambodian and one international judge serving as co-

investigating judges. They shall be responsible for the conduct of investions.

2. The investigating judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries for

appointment to such a judicial office.
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3. The investigating judges shall be independent in the performance of their functions
and shall not accept or seek instructions from any Government or any other source. It is
to be understood, however, that the scope of the investigation is limited to senior leaders
of Democratic Kampuchea [additional text from Article 1 of the draft law to be inserted]
of Cambodian penal law, international law and custom, and international conventions
recognized by Cambodia, and which were committed during the period 17 April 1975 to
6 January 1979.

4. The investigating judges shall cooperate with a view to arriving at a common
approach to the investigation. In case the investigating judges are unable to agree
whether to proceed with an investigation, the investigation shall proceed unless the
judges or one of them requests rithin 30 days that the difference shall be settled in

accordance with Ariticle 6.

5. In addition to the list of 12 international judges, the Secretary-General shall submit a
list of two international judges from which the Supreme Council of the Magistracy shall

appoint one to serve as an international investigating judge.

6. The investigating judges shall be appointed for the duration of the proceedings.

Article 5

Prosecutors

Option 1:

1. There shall be one Cambodian and one international prosecutor serving as co-

prosecutors. They shall be responsible for the conduct of prosecutions.
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Option 2:

1. There shall be three Cambodian prosecutors (one for the Trial Chamber, one for the
Appeals Chamber and one for the Supreme Court), and one international prosecutor
competent to appear in all three chambers, serving as co-prosecutors. They shall be

responsible for the conduct of the prosecutions.

2. The prosecutors shall be of high moral character, and possess a high level of
professional competence and extensive experience in the conduct of investigations and

prosecutions of criminal cases.

3. The prosecutors shall be independent in the performance of their functions and
shall not accept or seek instructions from any government or any other source. It is
understood,however, that the scope of the prosection is limited to senior leaders of
Democratic Kampuchea [additional text from Article 1 of the draft law to be inserted] of
Cambodian penal law, international law and custom, and international conventions
recognized by Cambodia, and which were committed during the period 17 April 1975 to
6 January 1979.

4. The prosecutors shall cooperate with a view to arriving at a common approach to
the prosecution. In case the prosecutors are unable to agree whether to proceed with a
prosecution, the prosecution shall. proceed unless the prosecutors or one of them

requests within 30 days that the difference shall be settled in accordance with Article 6.

5. The Secretary-General undertakes to forward a list of two international prosecutors

from which the Supreme Council of the Magistracy shall select one.

6. The prosecutors shall be appointed for the duration of the proceedings.
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7. Each prosecutor shall have one or more deputy prosecutors to assist him or her with
prosecutions before the chambers. Deputy international prosecutors shall be appointed

by the international prosecutor from a list provided by the Secretary-General.

Atrticle 6

Settlement of differences Between the Co-Investigating Judges or the Co-Prosecutors

1. In case the Co-Investigating Judges or the Co-Prosecutors have made a request in
accordance with Article 4, paragraph 4, or Article 5, paragraph 4, as the case may be,
they shall submit written statements of facts and the reasons for their different positions

to the Director of Administration.

2. The Difference shall be settled forthwith by a Pre-Trial Chamber of five judges, three
appointed by the Supreme Council of the Magistracy, with one as President, and two
appointed by the Supreme Council of the Magistracy upon nomination by the Secretary-

General. Article 2, paragraph 3, shall apply to the judges.

3. Upon receipt of the statements referred to in paragraph 1, the Director of
Administration shall immediately convene the Pre-Trial Chamber and comminicate the

statement to its members.

4. A decision of the Pre-Trial Chamber, against which there is no appeal, requires the
affirmative vote of at least four judges. The decision shall be communicated to the
Director of Administration, who shall publish it _and communicate it to the Co-
Investigating Judges. or the Co-Prosecutor. They shall. immediately proceed in
accordance with the decision of the Chamber. If there is no majority, as required for a

decision, the investigation or prosecution shall proceed.
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Article 7

Office of the Administration

1. There shall be an Office of the Administration to service the chambers, the

investigating judges and the Prosecutors’ Office.

2. There shall be a Cambodian Director of this Office and an international Deputy
Director. The International Deputy Director shall be appointed by the Secretary-General
of the United Nations under the 200 series Staff Rules and shall be responsible for the
recruitment and admimistration of all international staff, as required by the international
components of the chambers, the investigating judges, the Prosecutor’s Office and the
Office of the Administration. He or she shall also administer at the local level the financial

and staff resources allotted against the United Nations Trust Fund. (of Article 15).

Article 8

Crimes falling within the jurisdiction of the chambers

The subject-matter jurisdiction of the chambers shall include the crime of genocide,
crimes against humanity and war crimes as defined in international instruments, and
such other crimes as defined in the Law on the Establishment of Extraordinary

Chambers.

Ariticle 9

Amnesty

The Parties agree that there shall-be no amnesty for the crime of genocide, war crimes
and crimes against humanity. An amnesty granted to any person falling within the

jurisdiction of the chambers shall not be a bar to prosecution.

Note: On 20 March 2000 the Head of the United Nations delegation was informed in
writing by the Head of Cambodian delegation as follows with respect to decisions

already taken regarding amnesty for the Khmer Rouge.
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The Cambodian Constitution gives the rights to His Majesty the King to grant amnesties
(Article 27), and also to the National Assenbly to make laws concerning amnesty (Article
90). So far His Majesty the King Norodom Sihanouk has only exercised this right with
regard to the Khmer Rouge when requested bu the Royal Government of Cambodia,

with a clear endorsement also by two-thirds of the members of the National Assembly.

Our Draft Law (Article 40) makes a clear statement of the government’s intent not to
request an amnesty for any person who committed crimes relating to applicable law
described in Article 3-8 of the Draft Law. This indicates our intention to make a clear

break in the cycle.

As to the past, | can inform you that, with regard to matters covered in this Draft Law,
there has been only one case, dated 14 September 1996, when an amnesty was

granted to only one person with regard to a 1979 conviction on the charge of genocide.

Article 10

Procedure

The procedures shall be in accordance with Cambodian law. If necessary, guidance

may also be sought in procedural rules established at the international level’

Article 11
Rights of theaccused

The rights of the accused enshrined in Article 14-0f the 1966 Covenent on Civil and
Political Rights shall be respected throughout the ftrial process. Such rights shall, in
particular, include the right to a fair and public hearing, the right to be presumed
innocent until proved guilty, the right to choose a counsel of his or her choice, to have
adequate time and facilities for the preparation of his defense, to have counsel provided
if he or she does not have sufficient means to pay for it and to examine or have

examined the withesses against him or her.
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Article 12

Premises

The Government shall provide the premises for the court and such utilities, facilities and
other services necessary for its operation that may be mutually agreed upon by

separate agreement between the United Nations and the Government.

Article 13

Cambodian personnel

Salaries and emoluments of Cambodian judges, prosecutors and other personnel shall

be defrayed by the Government

Article 14
International personnel

Salaries and emoluments of international judges, prosecutors and other international

personnel shall be defrayed by contributing States or the United Nations Trust Fund.

Article 15

Financial assistance of the United Nations

1. The Secretary-General of the United Nations undertakes to establish a trust fund to
assist in the operational costs of the court. The Secretary-General will appeal to States,
inter-governmental-and non-governmental organizations to contribute funds, equipment

and services, including judges, prosecutors and other personnel.

2.  The United Nations Trust Fund shall be administered by the Secretary-General in

accordance with the Financial Regulations and Rules of the United Nations.

3. The following shall be met from voluntary contributions received in the United

Nations Trust Fund:
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1. daily subsistence allowance and travel expenses for the international judges,
international investigating judges, prosecutors and other international personnel;

2. Utilities and services as agreed separately between the United Nations and the
Government;

3. salary for the Deputy Director of the Office of Administration;

4. salary for any additional international staff, if none is contributed and the court
would not be able to function without this assistance;

5. defense counsel;

6. witnesses travel from within Cambodia and from abroad;

7. sefety and security arrangements as agreed separately between the United
Nations and the Government;

8. such other limited assistance as may be necessary to ensure the smooth

functioning of the court.

Article 16

Inviolability of archives and all documents of the court

The archives of the court, and in general all documents and materials made available,
belonging to or used by it, wherever located in Cambodia and by whomsoever held,

shall be inviolable for the duration of the proceedings.

Article 17

Privileges and immunities of international judges and international prosecutors

1. The  international . judges, including ' the international ' investigating judge, the
international prosecutor, and the Deputy Director of the Office of Administration,
together with their families forming part of their household, shall enjoy the privileges and
immunities, exemptions and facilities accorded to diplomatic agents in accordance with

the 1961 Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:

1. personal inviolability, including immunity from arrest or detention;
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2. immunity from criminal, civil and administrative jurisdiction in conformity with the
Vienna Convention;

3. inviolability for all papers and document;

4. exemption from immigration restrictions and alien registration;

5. the same immunities and facilities in respect of their personal baggage as are

accorded to diplomatic agents.

2. The international judges, including the international investigating judge, the
international prosecutor and the Deputy Director of the Office of Administration shall
enjoy exemption from taxation in Cambodia on their salaries, emoluments and

allowances.

Article 18

Privileges and immunities of international and Combodian personnel

1. International and Cambodian personnel shall be accorded:

1. immunity from legal process in respect of words spoken or written and all acts
performed by them in their official capacity. Such immunity shall continue to be
accorded after termination of employment with the chambers.

2. Immunity from taxation on salaries, allowances and emoluments paid to them by

contributing States-or.the United Nations Trust Fund.

2. International personnel shall, in addition:

1. “enjoy immunity from immigration restriction;

2. the right to import free of duties and taxes, except for payment for services, their

furniture and effects at the time of first taking up their official duties in Cambodia.
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Article 19

Counsel

1. The Counsel of a suspect or an accused who has been admitted as such by the
chambers shall not be subjected by the Government to any measure which may affect
the free and independent exercise of his or her functions under the Law on the

Establishment of Extraordinary Chambers.

2. In particular, the counsel shall be accorded:

1. immunity from personal arrest or detention and from seizure of personal
baggage;

2. inviolability of all documents relating to the exercise of his or her functions as a
counsel of a suspect or accused;

3. immunity from criminal or civil jurisdiction in respect of words spoken or written
and act performed by them in their official capacity as counsel. Such immunity
shall continue to be accorded to them after termination of their functions as a

counsel of a suspect or accuesd.

Article 20

Witnesses and experts

Witnesses and-experts-appearing-on-a summaons or-a-request-of the judges, including
the investigating judges, or the prosecutor shall not be prosecuted, detained or
subjected to any other restriction of their liberty by the. Cambodian authorities. They shall
not be subjected by the authorities to any measures which may affect the free and

independent exercise of their functions.
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Article 21

Protection of victims and witnesses

The court shall provide for the protection of victims and witnesses. Such protection
measures shall include, but shall not be limited to, the conduct of in camera

proceedings and the protection of the victim’s identity.

Article 22

Security, safety and protection of persons referred to in these Articles

The Government shall take all effective and adequate actions which may be required to

ensure the security, safety and protection of persons referred to in these Articles.

Article 23

Obligation to assist the court

The Government shall comply without undue delay with any request for assistance by

the court or an order issued by the chambers, including, but not limited to:

1. identification and location of persons;
service of document;

arrest or detention of persons;

> w N

transfer of an indictee to the chambers;

Article 24
Working language

The official working language of the court shall be Khmer with official translation into
English and French. Any translation into Russian will be the responsibility of the

Government.
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Article 25

Practical arrangements

1. With a view to achieving efficiency and cost-effectiveness in the operation of the
court, a phased-in approach shall be adopted for the court's establishment in

accordance with the chronological order of the legal process.

2. In the first phase of the operation of the court, judges, investigating judges and
prosecutors will be appointed along with investigative and prosecutorial staff, and the

process of investigations and prosecutions shall be initiated.

3. The trial process of those already in custody shall proceed simultaneously with the
investigation of other persons responsible for crimes falling within the jurisdiction of the

court.

4. With the completion of the investigation of persons suspected of having committed
the crimes falling within the jurisdiction of the court, arrest warrants shall be issued and

submitted to the Government to effectuate the arrest.

5. With the arrest by the Government of indicted persons situated in its territory,
chambers shall be fully operational, provided that the judges of the Appeal Chamber
and the Supreme Court shall serve when their respective chamber is seized with a

matter.

Article 26

The financial authority of the Secretary-General

1. The Government recognizes that the Secretary-General of the United Nations
cannot make undertakings on behalf of the Organization that require funds appropriated
through assessed contributions. Therefore, the obligations of the United Nations will be

determined solely by the terms of these articles, and shall be dependent on the
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availability of personnel offered by contributing States and funds in the United Nations

Trust Fund.

2. The appointment of international judges and prosecutors nominated by the
Secretary-General shall not take effect until such time as the Secretary-General is

satisfied of the availability of funds for an initial period of two years.

3. If no personnel or insufficient personnel is offered by States or if no funs or
insufficient funds are available in the United Nations Trust Fund, the United Nations shall

be free from its obligations under these articles.

Article 27

Settlement of Disputes

Any dispute between the Parties concerning the interpretation or application of these
Articles shall be settled by negotiation, or by any other mutually agreed upon mode of

settlement.

Article 28

Entry into force

The present Memorandum of Understanding shall enter into force on the day after both

parties have notified each other in-writing that the legal-requirements for entry into force

have been complied with.

Done at [place] on [day,month] 2000 in two copies in the English language

For the United Nations For the Royal Government of Cambodia

Hans Corell Sok An
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Under-Secretary-General Senior Minister and Minister in Charge for Legal Affairs of the

Council of Ministers
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AMANUIN A.

Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the

Prosecution of Crimes Committed During the Period of Democractic Kampuchea.
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Law on the Establishment of Extraordinary Chambers in the Courts of
Cambodia for the Prosecution of Crimes Committed During the Period of

Democractic Kampuchea.

CHAPTER |
GENERAL PROVISIONS

Article 1

The purpose of this law is to bring to trial senior leaders of Democratic Kampuchea
and those who were most responsible for the crimes and serious violations of
Cambodian penal law, international humanitarian law and custom, and international
conventions recognized by Cambodia, thatwere committed during the period from

17 April 1975 to 6 January 1979.

CHAPTER I
COMPETENCE

Article 2

Extraordinary Chambers shall be established in the existing court structure, namely
the trial court, the appeals court and the supreme court to bring to trial senior
leaders of Democratic Kampuchea and those who were most responsible for the
crimes ‘and serious violations of Cambodian laws related to crimes, international
humanitarian law and custom, and international conventions recognized by
Cambodia, that were committed during the period from 17 April 1975 to 6 January
1979



Senior leaders of Democratic Kampuchea and those who were most responsible for

the above acts are hereinafter designated as "Suspects".
Article 3

The Extraordinary Chambers shall have the power to bring to trial all Suspects who
committed any of these crimes set forth in the 1956 Penal Code of Cambodia, and

which were committed during the period from 17 April 1975 to 6 January 1979:

-- Homicide (Article 501, 503, 504, 505, 506, 507 and 508)
-- Torture (Article 500)

-- Religious Persecution (Articles 209 and 210)

The statute of limitations set forth in the 1956 Penal Code shall be extended for an
additional 20 years for the crimes enumerated above, which are within the

jurisdiction of the Extraordinary Chambers.

Article 4

The Extraordinary Chambers shall-have the power to bring to trial all Suspects who
committed the crimes of genocide as defined in the Convention on the Prevention
and Punishment of the Crime of Genocide of 1948, and which were committed

during the period from 17 April 1975 to 6 January 1979.

The acts of genocide, which have no statute of limitations, mean any.acts committed
with the intent to destroy, in whole or in part, a national, ethnical, racial or religious

group as such:

| killing members of the group;
-- causing serious bodily or mental harm to members of the group;
-- deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

-- imposing measures intended to prevent births within the group;

237
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-- forcibly transferring children from one group to another group.

The following acts shall be punishable under this Article:

-- attempts to commit acts of genocide;
-- conspiracy to commit acts of genocide;

-- participation in acts of acts of genocide.

Article 5

The Extraordinary Chambers shall have the power to bring to trial all Suspects who

committed crimes against humanity during the period 17 April 1975 to 6 January 1979.

Crimes against humanity, which have no statute of limitations, are any acts committed as
part of a widespread or systematic attack against any civilian population, on national,

political, ethnical, racial or religious grounds, such as:

-- murder;

-- extermination;

-- enslavement;

-- deportation;

-- imprisonment;

-- torture;

-- rape;

-- persecutions on political, racial, and religious grounds;

-- other inhuman acts.

Article 6
The Extraordinary Chambers shall have the power to bring to trial all Suspects who
committed or ordered the commission of grave breaches of the Geneva Convention of 12

August 1949, such as the following acts against persons or property protected under
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provisions of this Convention, and which were committed during the period 17 April 1975

to 6 January 1979:

-- willful killing;

-- torture or inhumane treatment;

-- willfully causing great suffering or serious injury to body or health;

-- destruction and serious damage to property, not justified by military necessity and
carried out unlawfully and wantonly;

-- compelling a prisoner of war or a civilian to serve in the forces of a hostile power;
-- wilfully depriving a prisoner of war or civilian the rights of fair and regular trial;

-- unlawful deportation or transfer or unlawful confinement of a civilian;

-- taking civilians as hostages.

Article7

The Extraordinary Chambers shall have the power to bring to trial all Suspects
responsible for the destruction of cultural property during armed conflict pursuant to the
1954 Hague Convention for Protection of Cultural Property in the Event of Armed Conflict,

and which were committed during the period from 17 April 1975 to 6 January 1979.

Article 8

The Extraordinary: Chambers shall have the power to bring to trial all Suspects
responsible for.crimes-against.internationally protected. persons-pursuant,to the Vienna
Convention of 1961 on Diplomatic Relations, and which were committed during the

period from 17 April 1975 to 6 January 1979. .
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CHAPTER lI
COMPOSITION OF THE EXTRAORDINARY CHAMBERS

Article 9

The trial court shall be an Extraordinary Chamber composed of five professional judges,
of whom three are Cambodian judges, with one as president, and two are foreign judges;
and before which the Co-Prosecutors shall present their cases. The president shall

appoint one or more clerks of the court to participate.

The appeals court shall be an Extraordinary Chamber shall be composed of seven
judges, of whom four are Cambodian judges, with one as president, and three are
foreign judges; and before which the Co-Prosecutors shall present their cases. The

president shall appoint one or more clerks of the court to participate.

The supreme court shall be an Extraordinary Chamber composed of nine judges, of
whom five are Cambodian judges, with one as president, and four are foreign judges;
and before which the Co-Prosecutors shall present their cases. The president shall

appoint one or more clerks of the court to participate.

CHAPTER IV
APPOINTMENT OF JUDGES

Article 10

The judges of the Extraordinary Chambers shall be appointed from among the existing
judges or from judges who are additionally appointed, in accordance with the existing
procedures for appointment of judges, who have high moral character, a spirit of
impartiality and integrity, and who are experienced, particularly in criminal law or

international law.
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Judges shall be independent in the performance of their functions, and shall not accept

or seek any instructions from any government or any other source.

Article 11

The Supreme Council of the Magistracy shall appoint at least twelve Cambodian judges
to act as judges of the Extraordinary Chambers, and shall appoint reserve judges as
needed, and shall also appoint the President of each of the Extraordinary Chambers from
the above Cambodian judges so appointed, in accordance with the existing procedures

for appointment of judges.

The reserve Cambodian judges shall replace the regularly appointed Cambodian judges
in case of their absence or withdrawal. These reserve judges may continue to perform

their regular duties in their respective courts.

The Supreme Council of the Magistracy shall appoint at least nine individuals of foreign
nationality to act as foreign judges of the Extraordinary Chambers upon nomination by

the Secretary-General of the United Nations.

The Secretary-General of the United Nations shall submit a list of not less than twelve
candidates for foreign judges to the Royal Government of Cambodia, from which the
Supreme Council of the Magistracy shall appoint nine sitting judges and three reserve
judges. In addition to the foreign judges sitting in the Extraordinary Chambers and
present at every stage-of the proceedings, the President-of the-Chamber may, on a case-
by-case basis, designate , one or more reserve judges already appointed by the
Supreme Council-of the Magistracy to be present-at each stage of the trial, and to

replace a foreign judge if that judge is unable to continue sitting.

Article 12

All judges under this law shall enjoy equal status and rank according to each level of the

Extraordinary Chambers .
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Each judge under this law shall be appointed for the period of these proceedings.

Article 13
Judges shall be assisted by Cambodian and international staff as needed.

In choosing staff to serve as assistants and law clerks, the Director of the Office of
Administration shall interview if necessary, and with the approval of the Cambodian
judges by majority vote, hire staff who shall be appointed by the Royal Government of
Cambodia . The Deputy Director of the Office of Administration shall be responsible for
the recruitment and administration of all international staff. The number of assistants and

law clerks shall be chosen in proportion to the Cambodian judges and foreign judges.

Cambodian staff shall be selected from Cambodian civil servants or other qualified

nationals of Cambodia, if necessary.

CHAPTER V
DECISIONS OF THE EXTRAORDINARY CHAMBERS

Article 14

1. The judges shall attempt to achieve unanimity in-their decisions. If this is not possible,

the following shall apply:

a) a decision by the Extraordinary-Chamber of the trial court-shall require the affirmative

vote of at least four judges.

b) a decision by the Extraordinary Chamber of the appeals court shall require the

affirmative vote of at least five judges.

c) a decision by the Extraordinary Chamber of the supreme court shall require the

affirmative vote of at least six judges.
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2. When there is no unanimity, the decision of the Extraordinary Chambers shall contain

the views of the majority and the minority.

Article 15

The Presidents shall convene the appointed judges at the appropriate time to proceed

with the work of the Extraordinary Chambers.

CHAPTER VI
CO-PROSECUTORS

Article 16

All indictments in the Extraordinary Chambers shall be made by two prosecutors, one
Cambodian and another foreign, who shall work together as Co-Prosecutors to prepare

indictments against the Suspects in the Extraordinary Chambers.

Article 17

The Co-Prosecutors in the trial court shall have the right to appeal the verdict of the

Extraordinary Chamber of the-trial-court.

The Co-Prosecutors in the appeals court shall have the right to appeal the decision of

the Extraordinary Chamber of the appeals court.

Article 18

The Supreme Council of the Magistracy shall appoint Cambodian prosecutors and
Cambodian reserve prosecutors as necessary from among the Cambodian professional

judges.

The reserve prosecutors shall replace the regularly appointed prosecutors in case of

their absence or withdrawal. These reserve prosecutors may continue to perform their
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regular duties in their respective courts. One foreign prosecutor with the competence to
appear in all three Extraordinary Chambers shall be appointed by the Supreme Council

of the Magistracy upon nomination by the Secretary-General of the United Nations.

The Secretary-General of the United Nations shall submit a list of at least two candidates
for foreign Co-Prosecutor to the Royal Government of Cambodia, from which the
Supreme Council of the Magistracy shall appoint one prosecutor and one reserve

prosecutor.

Article 19

The Co-Prosecutors shall be appointed from among those individuals who are appointed
in accordance with the existing procedures for selection of prosecutors who have high
moral character and integrity and who are experienced in the conduct of investigations

and prosecutions of criminal cases.

The Co-Prosecutors shall be independent in the performance of their functions and shall

not accept or seek instructions from any government or any other source.

Article 20

The Co-Prosecutors shall prosecute in accordance with existing procedures in force. If
necessary, and-if there are lacunae .in.these existing procedures, the Co-Prosecutors

may seek guidance in procedural rules established at the international level.

In the event of disagreement between the Co-Prosecutors the following shall apply:

The prosecution shall proceed unless the Co-Prosecutors or one of them
requests within thirty days that the difference shall be settled in accordance with

the following provisions.

The Co-Prosecutors shall submit written statements of facts and the reasons for

their different positions to the Director of the Office of Administration.
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The difference shall be settled forthwith by a Pre-Trial Chamber of five judges, three
appointed by the Supreme Council of the Magistracy, with one as President, and two
appointed by the Supreme Council of the Magistracy upon nomination by the Secretary-

General of the United Nations. Article 10 shall apply to the judges.

Upon receipt of the statements referred to in the third paragraph, the Director of the
Office of Administration shall immediately convene the Pre-Trial Chamber and

communicate the statements to its members.

A decision of the Pre-Trial Chamber, against which there is no appeal, requires the
affirmative vote of at least four judges. The decision shall be communicated to the
Director of the Office of Administration, who shall publish it and communicate it to the
Co-Prosecutors. They shall immediately proceed in accordance with the decision of the
Chamber. If there is no majority, as required for a decision, the prosecution shall

proceed.

In carrying out the prosecution, the Co-Prosecutors may seek the assistance of the Royal
Government of Cambodia if such assistance would be useful to the prosecution, and

such assistance shall be provided.

Article 21

The Co-Prosecutors under this law shall enjoy equal status and rank according to each

level of the Extraordinary Chambers'.

Each Co-Prosecutor shall be appointed for the period-of these proceedings.

In the event of the absence or withdrawal of the foreign Co-Prosecutor, he or she shall be

replaced by the reserve Prosecutor.
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Article 22

Each Co-Prosecutor shall have the right to choose one or more deputy prosecutors to
assist him or her with prosecution before the chambers. Deputy foreign prosecutors shall
be appointed by the Supreme Council of the Magistracy from a list provided by the

Secretary-General.

The Co-prosecutors shall be assisted by Cambodian and international staff as needed.
In choosing staff to serve as assistants, the Director of the Office of Administration shall
interview, if necessary, and with the approval of the Cambodian Co-Prosecutor, hire staff
who shall be appointed by the Royal Government of Cambodia . The Deputy Director of
the Office of Administration shall be responsible for the recruitment and administration of
all foreign staff. The number of assistants shall be chosen in proportion to the

Cambodian judges and foreign judges.

Cambodian staff shall be selected from Cambodian civil servants and other qualified

nationals of Cambodia, if necessary .

CHAPTER VII
INVESTIGATIONS

Article 23

All investigations shall be the joint responsibility of two investigating judges, one
Cambodian.and another foreign, hereinafter referred to as Co-Investigating Judges in
accordance with existing procedures in force. If necessary, and if there are lacunae in
these existing procedures, the Co-Investigating Judges may seek guidance in

procedural rules established at the international level.

In the event of disagreement between the Co-Investigating Judges the following shall

apply:
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The investigation shall proceed unless the Co-Investigating Judges or one of them
requests within thirty days that the difference shall be settled in accordance with the

following provisions.

The Co-Investigating Judges shall submit written statements of facts and the reasons for

their different positions to the Director of the Office of Administration.

The difference shall be settled forthwith by the Pre-Trial Chamber referred to in Article 20.

Upon receipt of the statements referred to in the third paragraph, the Director of the
Office of Administration shall immediately convene the Pre-Trial Chamber and

communicate the statements to its members.

A decision of the Pre-Trial Chamber, against which there is no appeal, requires the
affirmative vote of at least four judges. The decision shall be communicated to the
Director of the Office of Administration, who shall publish it and communicate it to the
Co-Investigating Judges. They shallimmediately proceed in accordance with the
decision of the Pre-Trial Chamber. If there is no majority as required for a decision, the

investigation shall proceed.

The Co-Investigating Judges shall conduct investigations on the basis of information
obtained from any source, including the Government, United Nations organs, or non-

governmental organisations.

The Co-Investigating Judges shall have the power to question suspects, victims and
witnesses, and. to collect evidence in accordance with existing procedures in force. In
the event the Co-Investigating Judges consider it necessary to do so, they may issue an

order-requesting the Co-Prosecutors to interrogate the witnesses.

In carrying out the investigations, the Co-Investigating Judges may seek the assistance
of the Royal Government of Cambodia, if such assistance would be useful to the

investigation, and such assistance shall be provided.
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Article 24

During the investigation, Suspects shall be unconditionally entitled to assistance of
counsel free of charge if they cannot afford it , including the right to interpretation of the

proceedings into and from a language they speak and understand.

Article 25

The Co-Investigating Judges shall be appointed from among the existing judges or from
judges who are additionally appointed in accordance with the existing procedures for
appointment of judges, who have high moral character, a spirit of impartiality and
integrity, and who are experienced in criminal investigations. They shall be independent
in the performance of their functions and shall not accept or seek instructions from any

government or any other source.

Article 26

The Cambodian Co-Investigating Judge and the reserve Investigating Judges shall be
appointed by the Supreme Council of the Magistracy from among the Cambodian

professional judges.

The reserve Investigating Judges shall replace the regularly appointed Investigating
Judges in case-of their absence or withdrawal. The reserve Investigating Judges may

continue to perform their regular duties in their respective courts.

The Supreme Council of the Magistracy shall appoint the foreign Co-Investigating Judge
for the'period of investigations, upon nomination by the Secretary-General of the United

Nations.

The Secretary-General of the United Nations shall submit a list of at least two candidates
for foreign Co-Investigating Judge to the Royal Government of Cambodia, from which the
Supreme Council of the Magistracy shall appoint one sitting Investigating Judge and one

reserve Investigating Judge.
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Article 27

All Investigating Judges under this law shall enjoy equal status and rank and the same

terms and conditions of service.
Each Investigating Judge shall be appointed for the period of the investigation.

In the event of the absence or withdrawal of the foreign Co-Investigating Judge, he or

she shall be replaced by the reserve Investigating Judge.

Article 28

The Co-Investigating Judges shall be assisted by Cambodian and international staff as

needed.

In choosing staff to serve as assistants, the Director of the Office of Administration shall

comply with the provisions set forth in Article 13 of this law.

CHAPTER VIl
INDIVIDUAL RESPONSIBILITY

Article 29

Any Suspect who planned, instigated, ordered, aided and abetted, or committed the
crimes referred to in article 3, 4, 5, 6, 7. and 8 of this law shall be individually responsible

for the crime.

The position or rank of any Suspect shall not relieve such person of criminal

responsibility or mitigate punishment.

The fact that any of the acts referred to in Articles 3, 4, 5, 6, 7 and 8 of this law were
committed by a subordinate does not relieve the superior of personal criminal

responsibility if the superior had effective command and control or authority and control
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over the subordinate, and the superior knew or had reason to know that the subordinate
was about to commit such acts or had done so and the superior failed to take the

necessary and reasonable measures to prevent such acts or to punish the perpetrators.

The fact that a Suspect acted pursuant to an order of the Government of Democratic
Kampuchea or of a superior shall not relieve the Suspect of individual criminal

responsibility.

CHAPTER IX
OFFICE OF ADMINISTRATION

Article 30

The staff of the judges, the investigating judges and prosecutors of the Extraordinary

Chambers shall be supervised by an Office of Administration.

The Office of Administration shall have a Cambodian Director, a foreign Deputy Director

and such other staff as necessary.

Article 31

The Director of the Office of Administration shall be-appointed by the Royal Government

of Cambodia for a two year term and shall be eligible for reappointment.

The Director -of .the Office ~of ~Administration.~shall -be responsible ~for the overall

management of the Office of Administration.

The Director of the Office of Administration shall be appointed from those with significant
experience in court administration, be fluent in one of the foreign languages used in the
Extraordinary Chambers, and be a person of high moral character and integrity. The
foreign Deputy Director shall be nominated by the Secretary-General of the United

Nations and appointed by the Royal Government of Cambodia, and shall be responsible



257

for the recruitment and administration of all foreign staff, as required by the international
components of the Extraordinary Chambers, the Co-Investigating Judges, the Co-
Prosecutors' Office, and the Office of Administration. The Deputy Director shall

administer the resources allotted against the United Nations Trust Fund.

The Office of Administration shall be assisted by Cambodian and foreign staff as
necessary. All Cambodian staff of the Office of Administration shall be appointed by the
Royal Government of Cambodia at the request of the Director. Foreign staff shall be

appointed by the Deputy Director.

Cambodian staff shall be selected from the Cambodian civil service system and, if

necessary, other qualified nationals of Cambodia.

Article 32

All staff assigned to the judges, Co-Investigating Judges, Co-Prosecutors, and Office of
Administration shall enjoy the same working conditions according to each level of the

Extraordinary Chambers.

CHAPTER X
TRIAL PROCEEDINGS OF THE EXTRAORDINARY CHAMBERS

Article 33

The Extraordinary. Chambers of the trial court shall ensure that trials are fair and
expeditious and are conducted in accordance with existing procedures in force, with full
respect for the rights of the accused and for the protection of victims and witnesses. If
necessary, and if there are lacunae in these existing procedures, guidance may be

sought in procedural rules established at the international level.

Suspects who have been indicted and arrested shall be brought to the trial court

according to existing procedures in force. The Royal Government of Cambodia shall
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guarantee the security of the Suspects who appear voluntarily before the court and is
responsible in taking measures for the arrest of the Suspects prosecuted under this law.
Justice police shall be assisted by other law enforcement elements of the Royal
Government of Cambodia, including its armed forces, in order to ensure that accused

persons are brought into custody immediately.

Conditions for the arrest and the custody of the accused shall conform to existing law in

force.

The Court shall provide for the protection of victims and witnesses. Such protection
measures shall include, but shall be not limited to, the conduct of in camera proceedings

and the protection of the victim's identity.

Article 34

Trials shall be public unless in exceptional circumstances the Extraordinary Chambers
decide to close the proceedings for good cause in accordance with existing procedures

in force.

Article 35
The accused shall be presumed innocent until proven guilty.

In determining. charges against the accused, the accused shall be entitled to the

following minimum guarantees, in equal fashion:

a) To be informed promptly and in detail in a language that they understand of the nature

and cause of the charge against them;

b) To have adequate time to be prepared and contact their counsel;

c) To be tried without delay;

d) To defend themselves or with the assistance of their counsel;
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e) To examine evidence against them and obtain the attendance and examination of

evidence on their behalf under the same conditions as evidence against them;

f) To have the free assistance of an interpreter if the accused cannot understand or does

not speak the language used in the court;

g) Not to be compelled to testify against themselves or to confess guilt.

Article 36
The Extraordinary Chamber of the appeals court shall decide the appeals from the

accused persons, the victims, or by the Co-Prosecutors on the following grounds:

-- an error of fact

-- an error of law

The Extraordinary Chamber of the appeals court shall review the decision of the
Extraordinary Chamber of the trial court and may affirm, reverse or modify the decision.
In this case, the Extraordinary Chamber of the appeals court may apply existing
procedures in force. If necessary, and if there are lacunae in these existing procedures,

guidance may be sought in procedural rules established at the international level.

Article 37

The Extraordinary Chamber of the supreme court shall decide appeals made by the
accused, the victims, or the Co-Prosecutors against the decision of the Extraordinary
Chamber of the appeals court. In this case, the supreme court shall make final decisions
on both issues of law and fact, and shall not return the case to the Extraordinary

Chamber of the appeals court.
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CHAPTER XI
PENALTIES

Article 38

All penalties shall be limited to imprisonment.

Article 39

Those who have committed crimes as provided in Articles 3, 4, 5, 6, 7 and 8 shall be

sentenced to a prison term from five years to life imprisonment.

In addition to imprisonment, the Extraordinary Chamber of the trial court may order the
confiscation of personal property, money, and real property acquired unlawfully or by

criminal conduct.

The confiscated property shall be returned to the State.

CHAPTER XII
AMNESTY AND PARDONS

Article 40

The Royal Government of Cambodia shall not request an amnesty orpardon for any
persons who may be investigated for or convicted of crimes referred to in-Articles 3, 4, 5,

6, 7 and 8 of this law.
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CHAPTER XiIll
STATUS, RIGHTS, PRIVILEGES AND IMMUNITIES

Article 41

The foreign judges, the foreign Co-Investigating Judge, the foreign Co-Prosecutor and
the Deputy Director of the Office of Administration, together with their families forming
part of their household, shall enjoy all of the privileges and immunities, exemptions and
facilities accorded to diplomatic agents in accordance with the 1961 Vienna Convention
on Diplomatic Relations. Such officials shall enjoy exemption from taxation in Cambodia

on their salaries, emoluments and allowances.

Article 42

1. Cambodian personnel shall be accorded immunity from legal process in respect of

words spoken or written and all acts performed by them in their official capacity.

2. Foreign personnel shall be accorded, in addition:

a. immunity from legal process in respect of words spoken or written and all acts
performed by them in their official capacity.

b. immunity from taxation on salaries, allowances and emoluments paid to them by
contributing States of the United Nations Trust Fund;

c. immunity from immigration restriction;

d. the right to import free of duties and taxes, except for payment for services, their

furniture ‘and effects at the time of first taking up their official duties in.Cambodia.

3. The counsel of a suspect or an accused who has been admitted as such by the
Extraordinary Chambers shall not be subjected by the Government to any measure that
may affect the free and independent exercise of his or her functions under the Law on

the Establishment of the Extraordinary Chambers.
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In particular, the counsel shall be accorded:

a. immunity from personal arrest or detention and from seizure of personal baggage
while fulfilling his or her functions in the proceedings;

b. inviolability of all documents relating to the exercise of his or her functions as a
counsel of a suspect or accused;

c. immunity from criminal or civil jurisdiction in in respect of words spoken or written and

acts performed by them in their official capacity.

4. The archives of the court, and in general all documents and materials made available,
belonging to, or used by it, wherever located in the Kingdom of Cambodia and by

whomsoever held, shall be inviolable for the duration of the proceedings.

CHAPTER XIV
LOCATION OF THE Extraordinary Chambers

Article 43

The Extraordinary Chambers established in the trial court, the appeals court and the

supreme court shall be located.in-Phnom-Penh.

CHAPTER XV
EXPENSES AND SALARIES

Article 44

The expenses and salaries of the Extraordinary Chambers shall be as follows:

1. The expenses and salaries of the Cambodian administrative officials and staff, the
Cambodian judges and reserve judges, the Cambodian investigating judges and reserve
investigating judges, and the Cambodian prosecutors and reserve prosecutors shall be

borne by the Cambodian national budget.
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2. The expenses of the foreign administrative officials and staff, the foreign judges, the
foreign Co-investigating judge and the foreign Co-prosecutor sent by the Secretary-

General of the United Nations shall be borne by the United Nations Trust Fund.

3. The salaries of the foreign administrative officials and staff, the foreign judges, the
foreign Co-Investigating Judge and the foreign Co-Prosecutor shall be borne by the
countries that contribute them at the request of the Secretary-General of the United

Nations.

4. The defence counsel may receive fees for mounting the defence;

5. The Extraordinary Chambers may receive additional assistance for their expenses
from other voluntary funds contributed by foreign governments, international institutions,

non-governmental organisations, and other persons wishing to assist the proceedings.

CHAPTER XVI
WORKING LANGUAGE

Article 45

The official working-language of the Extraordinary Chambers shall be Khmer, with

translations into English, French and Russian.

CHAPTER XVII
ABSENCE OF FOREIGN JUDGES OR CO-PROSECUTORS

Article 46

In order to ensure timely and smooth implementation of this law, in the event any foreign
judges or foreign investigating judges or foreign prosecutors fail or refuse to participate

in the Extraordinary Chambers, the Supreme Council of the Magistracy shall appoint
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other judges or investigating judges or prosecutors to fill any vacancies from the lists of
foreign candidates provided for in Article 11, Article 18, and Article 26. In the event those
lists are exhausted, any such vacancies shall be filled by the Supreme Council of the
Magistracy from candidates recommended by the Governments of Member States of the

United Nations or from among other foreign legal personalities.

If, following such procedures, there are still no foreign judges or foreign investigating
judges or foreign prosecutors participating in the work of the Extraordinary Chambers
and no foreign candidates have been identified to occupy the vacant positions, then the
Supreme Council of the Magistracy may choose replacement Cambodian judges,

investigating judges or prosecutors.

CHAPTER XVIlI
EXISTENCE OF THE COURT

Article 47

The Extraordinary Chambers in the courts of Cambodia shall be dissolved following the

conclusion of these proceedings.

FINAL PROVISION

Article 48
This law shall be proclaimed as urgent.

This law was adopted by the National Assembly of the Kingdom of Cambodia on the
th day of in the year in the th Session of the

Second Legislature.

Phnom Penh Municipality, th day of in the year .
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President of the National Assembly

Norodom Ranariddh

HJ 5-Jan-:1
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Draft Agreement Between the United Nations and the Royal Government of Cambodia
Concerning the Prosecution Under Cambodian Law of Crimes Committed During the
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DRAFT AGREEMENT 17 March 2003

Between the United Nations and the Royal Government of Cambodia Concerning the
Prosecution Under Cambodian Law of Crimes Committed During the Period of

Democratic Kampuchea

WHEREAS the General Assembly of the United Nations, in its resolution 57/228 of 18
December 2002, recalled that the serious violations of Cambodian and international
humanitarian law during the period of Democratic Kampuchea from 1975 to 1979
continue to be matters of vitally important concern to the international community as a

whole;

WHEREAS in the same resolution the General Assembly recognized the legitimate
concern of the Government and the people of Cambodia in the pursuit of justice and

national reconciliation, stability, peace and security;

WHEREAS the Cambodian authorities have requested assistance from the United
Nations in bringing to trial senior leaders of Democratic Kampuchea and those who
were most responsible for the crimes and serious violations of Cambodian penal law,
international humanitarian law and custom, and international conventions recognized by

Cambodia, that were committed during the period from 17 April 1975 to 6 January 1979;

WHEREAS prior to the negotiation of the present Agreement substantial progress had
been made by the Secretary-General of the United Nations (hereinafter, “the Secretary-
General”) and the Royal Government of Cambaodia towards the establishment, with
international assistance, of Extraordinary Chambers within the existing court structure of
Cambodia for the prosecution of crimes committed during the period of Democratic

Kampuchea;

WHEREAS by its resolution 57/228, the General Assembly welcomed the promulgation

of the Law on the Establishment of the Extraordinary Chambers in the Courts of
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Cambodia for the Prosecution of Crimes Committed during the Period of Democratic
Kampuchea and requested the Secretary-General to resume negotiations, without delay,
to conclude an agreement with the Government, based on previous negotiations on the
establishment of the Extraordinary Chambers consistent with the provisions of the said

resolution, so that the Extraordinary Chambers may begin to function promptly;

WHEREAS the Secretary-General and the Royal Government of Cambodia have held

negotiations on the establishment of the Extraordinary Chambers;

NOW THEREFORE the United Nations and the Royal Government of Cambodia have

agreed as follows:

Article 1

Purpose

The purpose of the present Agreement is to regulate the cooperation between the
United Nations and the Royal Government of Cambodia in bringing to trial senior leaders
of Democratic Kampuchea and those who were most responsible for the crimes and
serious violations of Cambodian penal law, international humanitarian law and custom,
and international conventions recognized by Cambodia, that were committed during the
period from 17 April 1975 to 6 January 1979. The Agreement provides, inter alia, the

legal basis and the principles and modalities for such cooperation.

Article 2

The Law on the Establishment of Extraordinary Chambers

1. The present Agreement recognizes that the Extraordinary Chambers have subject
matter jurisdiction consistent with that set forth in “the Law on the Establishment of the
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes
Committed During the Period of Democratic Kampuchea" (hereinafter: "the Law on the

Establishment of the Extraordinary Chambers"), as adopted and amended by the
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Cambodian Legislature under the Constitution of Cambodia. The present Agreement
further recognizes that the Extraordinary Chambers have personal jurisdiction over
senior leaders of Democratic Kampuchea and those who were most responsible for the

crimes referred to in Article 1 of the Agreement.

2. The present Agreement shall be implemented in Cambodia through the Law on the
Establishment of the Extraordinary Chambers as adopted and amended. The Vienna
Convention on the Law of Treaties, and in particular its Articles 26 and 27, applies to the

Agreement.

3. In case amendments to the Law on the Establishment of the Extraordinary Chambers
are deemed necessary, such amendments shall always be preceded by consultations

between the parties.

Article 3
Judges

1. Cambodian judges, on the one hand, and judges appointed by the Supreme Council

of the Magistracy upon nomination by the Secretary-General of the United Nations

(hereinafter: "international judges"), on the other hand, shall serve in each of the two

Extraordinary Chambers.

2. The composition of the Chambers shall be as follows:

a: The Trial Chamber: three Cambodian judges and two international judges;

b. The Supreme Court Chamber, which shall serve as both appellate chamber and

final instance: four Cambodian judges and three international judges.

3. The judges shall be persons of high moral character, impartiality and integrity who

possess the qualifications required in their respective countries for appointment to
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judicial offices. They shall be independent in the performance of their functions and

shall not accept or seek instructions from any Government or any other source.

4. In the overall composition of the Chambers due account should be taken of the
experience of the judges in criminal law, international law, including international

humanitarian law and human rights law.

5. The Secretary-General of the United Nations undertakes to forward a list of not less
than seven nominees for international judges from which the Supreme Council of the
Magistracy shall appoint five to serve as judges in the two Chambers. Appointment of
international judges by the Supreme Council of the Magistracy shall be made only from

the list submitted by the Secretary-General.

6. In the event of a vacancy of an international judge, the Supreme Council of the

Magistracy shall appoint another international judge from the same list.

7. The judges shall be appointed for the duration of the proceedings.

8. In addition to the international judges sitting in the Chambers and present at every
stage of the proceedings, the President of a Chamber may, on a case-by-case basis,
designate from the list of nominees submitted by the Secretary-General, one or more
alternate judges to be present at-each stage of the proceedings, and to replace an

international judge if that judge is unable to continue sitting.

Article 4

Decision-making

1. The judges shall attempt to achieve unanimity in their decisions. If this is not
possible, the following shall apply:
a. A decision by the Trial Chamber shall require the affirmative vote of at least

four judges;
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b. A decision by the Supreme Court Chamber shall require the affirmative vote of

at least five judges.

2. When there is no unanimity, the decision of the Chamber shall contain the views of

the majority and the minority.

Article 5

Investigating judges

1. There shall be one Cambodian and one international investigating judge serving as

co-investigating judges. They shall be responsible for the conduct of investigations.

2. The co-investigating judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries for

appointment to such a judicial office.

3. The co-investigating judges shall be independent in the performance of their
functions and shall not accept or seek instructions from any Government or any other
source. lItis understood, however, that the scope of the investigation is limited to senior
leaders of Democratic Kampuchea and those who were most responsible for the crimes
and serious violations of -Cambodian penal law, international humanitarian law and
custom, and international conventions recognized by Cambodia, that were committed

during the period from 17 April 1975 to 6 January 1979.

4. The co-investigating judges shall cooperate with a view to arriving at a common
approach to the investigation. In case the co-investigating judges are unable to agree
whether to proceed with an investigation, the investigation shall proceed unless the
judges or one of them requests within thirty days that the difference shall be settled in

accordance with Article 7.
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5. In addition to the list of nominees provided for in Article 3, paragraph 5, the Secretary-
General shall submit a list of two nominees from which the Supreme Council of the
Magistracy shall appoint one to serve as an international co-investigating judge, and

one as a reserve international co-investigating judge.

6. In case there is a vacancy or a need to fill the post of the international co-investigating
judge, the person appointed to fill this post must be the reserve international co-

investigating judge.

7. The co-investigating judges shall be appointed for the duration of the proceedings.

Article 6

Prosecutors

1. There shall be one Cambodian prosecutor and one international prosecutor
competent to appear in both Chambers, serving as co-prosecutors. They shall be

responsible for the conduct of the prosecutions.

2. The co-prosecutors shall be of high moral character, and possess a high level of
professional competence and extensive experience in the conduct of investigations and

prosecutions of criminal cases.

3. The co-prosecutors shall be independent in the performance of their functions and
shall not accept or seek instructions from any Government or any-other source. It is
understood, however, that the scope of the prosecution is limited to senior leaders of
Democratic Kampuchea and those who were most responsible for the crimes and
serious violations of Cambodian penal law, international humanitarian law and custom,
and international conventions recognized by Cambodia, that were committed during the

period from 17 April 1975 to 6 January 1979.
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4. The co-prosecutors shall cooperate with a view to arriving at a common approach to
the prosecution. In case the prosecutors are unable to agree whether to proceed with a
prosecution, the prosecution shall proceed unless the prosecutors or one of them
requests within thirty days that the difference shall be settled in accordance with Article

7.

5. The Secretary-General undertakes to forward a list of two nominees from which the
Supreme Council of the Magistracy shall select one international co-prosecutor and one

reserve international co-prosecutor.

6. In case there is a vacancy or a need to fill the post of the international co-prosecutor,

the person appointed to fill this post must be the reserve international co-prosecutor.

7. The co-prosecutors shall be appointed for the duration of the proceedings.

8. Each co-prosecutor shall have one or more deputy prosecutors to assist him or her
with prosecutions before the Chambers. Deputy international prosecutors shall be
appointed by the international co-prosecutor from a list provided by the Secretary-

General.

Article 7

Settlement of differences between the co-investigating judges or the co-prosecutors

1. In case the co-investigating judges or the co-prosecutors have-made a request in
accordance with Article 5, paragraph 4, or Article 6, paragraph 4, as the case may be,
they shall submit written statements of facts and the reasons for their different positions

to the Director of the Office of Administration.

2. The difference shall be settled forthwith by a Pre-Trial Chamber of five judges, three

appointed by the Supreme Council of the Magistracy, with one as President, and two
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appointed by the Supreme Council of the Magistracy upon nomination by the Secretary-

General. Article 3, paragraph 3, shall apply to the judges.

3. Upon receipt of the statements referred to in paragraph 1, the Director of the Office
of Administration shall immediately convene the Pre-Trial Chamber and communicate

the statements to its members.

4. A decision of the Pre-Trial Chamber, against which there is no appeal, requires the
affirmative vote of at least four judges. The decision shall be communicated to the
Director of the Office of Administration, who shall publish it and communicate it to the
co-investigating judges or the co-prosecutors. They shall immediately proceed in
accordance with the decision of the Chamber. If there is no majority, as required for a

decision, the investigation or prosecution shall proceed.

Atrticle 8

Office of Administration

1. There shall be an Office of Administration to service the Extraordinary Chambers, the

Pre-Trial Chamber, the co-investigating judges and the Prosecutors’ Office.

2. There shall be a Cambodian Director of this Office, who shall be appointed by the
Royal Government of Cambodia. The Director shall be responsible for the overall
management of the Office of Administration, exceptin matters that are subject to United

Nations rules and procedures.

3. There shall be an international Deputy Director of the Office of Administration, who
shall be appointed by the Secretary-General. The Deputy Director shall be responsible
for the recruitment of all international staff and all administration of the international
components of the Extraordinary Chambers, the Pre-Trial Chamber, the co-investigating
judges, the Prosecutors’ Office and the Office of Administration. The United Nations

and the Royal Government of Cambodia agree that, when an international Deputy
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Director has been appointed by the Secretary-General, the assignment of that person to

that position by the Royal Government of Cambodia shall take place forthwith.

4. The Director and the Deputy Director shall cooperate in order to ensure an effective

and efficient functioning of the administration.

Article 9

Crimes falling within the jurisdiction of the Extraordinary Chambers

The subject-matter jurisdiction of the Extraordinary Chambers shall be the crime of
genocide as defined in the 1948 Convention on the Prevention and Punishment of the
Crime of Genocide, crimes against humanity as defined in the 1998 Rome Statute of the
International Criminal Court and grave breaches of the 1949 Geneva Conventions and
such other crimes as defined in Chapter Il of the Law on the Establishment of the

Extraordinary Chambers as promulgated on 10 August 2001.

Article 10

Penalties

The maximum penalty for conviction for crimes falling within the jurisdiction of the

Extraordinary Chambers shall be life imprisonment.

Article 11

Amnesty

1. The Royal Government of Cambodia shall not request an-amnesty or pardon for any
persons who may be investigated for or convicted of crimes referred to in the present

Agreement.

2. This provision is based upon a declaration by the Royal Government of Cambodia
that until now, with regard to matters covered in the law, there has been only one case,

dated 14 September 1996, when a pardon was granted to only one person with regard
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to a 1979 conviction on the charge of genocide. The United Nations and the Royal
Government of Cambodia agree that the scope of this pardon is a matter to be decided

by the Extraordinary Chambers.

Article 12

Procedure

1. The procedure shall be in accordance with Cambodian law. Where Cambodian law
does not deal with a particular matter, or where there is uncertainty regarding the
interpretation or application of a relevant rule of Cambodian law, or where there is a
question regarding the consistency of such a rule with international standards, guidance

may also be sought in procedural rules established at the international level.

2. The Extraordinary Chambers shall exercise their jurisdiction in accordance with
international standards of justice, fairness and due process of law, as set out in Articles
14 and 15 of the 1966 International Covenant on Civil and Political Rights, to which
Cambodia is a party. In the interest of securing a fair and public hearing and credibility
of the procedure, it is understood that representatives of Member States of the United
Nations, of the Secretary-General, of the media and of national and international non-
governmental organizations will at all times have access to-the proceedings before the
Extraordinary Chambers. Any exclusion from such proceedings in accordance with the
provisions of Article 14 of the Covenant shall only be to the extent strictly necessary in
the opinion of the Chamber concerned and where publicity would prejudice the interests

of justice.

Article 13
Rights of the accused

1. The rights of the accused enshrined in Articles 14 and 15 of the 1966 International
Covenant on Civil and Political Rights shall be respected throughout the trial process.

Such rights shall, in particular, include the right: to a fair and public hearing; to be
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presumed innocent until proved guilty; to engage a counsel of his or her choice; to have
adequate time and facilities for the preparation of his or her defence; to have counsel
provided if he or she does not have sufficient means to pay for it; and to examine or

have examined the witnesses against him or her.

2. The United Nations and the Royal Government of Cambodia agree that the provisions
on the right to defence counsel in the Law on the Establishment of Extraordinary
Chambers mean that the accused has the right to engage counsel of his or her own

choosing as guaranteed by the International Covenant on Civil and Political Rights.

Article 14

Premises

The Royal Government of Cambodia shall provide at its expense the premises for the
co-investigating judges, the Prosecutors’ Office, the Extraordinary Chambers, the Pre-
Trial Chamber and the Office of Administration. It shall also provide for such utilities,
facilities and other services necessary for their operation that may be mutually agreed

upon by separate agreement between the United Nations and the Government.

Article 15

Cambodian personnel

Salaries and-emoluments of Cambodian judges and other Cambodian personnel shall

be defrayed by the Royal Government of Cambodia.

Article 16

International personnel

Salaries and emoluments of international judges, the international co-investigating
judge, the international co-prosecutor and other personnel recruited by the United

Nations shall be defrayed by the United Nations.
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Article 17

Financial and other assistance of the United Nations

The United Nations shall be responsible for the following:

a.remuneration of the international judges, the international co-investigating judge, the
international co-prosecutor, the Deputy Director of the Office of Administration and other

international personnel;

b.costs for utilities and services as agreed separately between the United Nations and

the Royal Government of Cambodia;

c.remuneration of defence counsel;

d.witnesses’ travel from within Cambodia and from abroad:;

e.safety and security arrangements as agreed separately between the United Nations

and the Government;

f.such other limited assistance as may be necessary to ensure the smooth functioning of

the investigation, the prosecution and the Extraordinary Chambers.

Article 18

Inviolability of archives and documents

The archives of the co-investigating judges, the co-prosecutors, the Extraordinary
Chambers, the Pre-Trial Chamber and the Office of Administration, and in general all
documents and materials made available, belonging to or used by them, wherever
located in Cambodia and by whomsoever held, shall be inviolable for the duration of the

proceedings.
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Article 19
Privileges and immunities of international judges, the international co-investigating
judge, the international co-prosecutor and the Deputy Director of the Office of

Administration

1. The international judges, the international co-investigating judge, the international co-
prosecutor and the Deputy Director of the Office of Administration, together with their
families forming part of their household, shall enjoy the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the 1961

Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:

a. personal inviolability, including immunity from arrest or detention;

b. immunity from criminal, civil and administrative jurisdiction in conformity with the

Vienna Convention;

c. inviolability for all papers and documents;

d. exemption fromimmigration restrictions and alien registration;

e. the same immunities and facilities in respect of their personal baggage as are

accorded to diplomatic agents.

2. The international judges, the international co-investigating judge, the international co-
prosecutor and the Deputy Director of the Office of Administration shall enjoy exemption

from taxation in Cambodia on their salaries, emoluments and allowances.
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Article 20

Privileges and immunities of Cambodian and international personnel

1. Cambodian judges, the Cambodian co-investigating judge, the Cambodian co-
prosecutor and other Cambodian personnel shall be accorded immunity from legal
process in respect of words spoken or written and all acts performed by them in their
official capacity under the present Agreement. Such immunity shall continue to be
accorded after termination of employment with the co-investigating judges, the co-
prosecutors, the Extraordinary Chambers, the Pre-Trial Chamber and the Office of

Administration.

2. International personnel shall be accorded:

a. immunity from legal process in respect of words spoken or written and all acts
performed by them in their official capacity under the present Agreement. Such
immunity shall continue to be accorded after termination of employment with the co-
investigating judges, the co-prosecutors, the Extraordinary Chambers, the Pre-Trial

Chamber and the Office of Administration;

b. immunity from taxation on salaries, allowances and emoluments paid to them by the

United Nations;

C. immunity from immigration restrictions;

d. the right to import free of duties and taxes, except for payment for services, their

furniture and effects at the time of first taking up their official duties in Cambodia.

3. The United Nations and the Royal Government of Cambodia agree that the immunity
granted by the Law on the Establishment of the Extraordinary Chambers in respect of
words spoken or written and all acts performed by them in their official capacity under

the present Agreement will apply also after the persons have left the service of the co-
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investigating judges, the co-prosecutors, the Extraordinary Chambers, the Pre-Trial

Chamber and the Office of Administration.

Article 21

Counsel

1. The counsel of a suspect or an accused who has been admitted as such by the
Extraordinary Chambers shall not be subjected by the Royal Government of Cambodia
to any measure which may affect the free and independent exercise of his or her

functions under the present Agreement.

2. In particular, the counsel shall be accorded:

a. immunity from personal arrest or detention and from seizure of personal baggage;

b. inviolability of all documents relating to the exercise of his or her functions as a

counsel of a suspect or accused;

c. immunity from criminal or civil jurisdiction in respect of words spoken or written and
acts performed by them in their official capacity as counsel. Such immunity shall
continue to be accorded to them after termination of their functions as a counsel of a

suspect or accused.

3. Any counsel, whether of Cambodian or non-Cambodian nationality, engaged by or
assigned to a suspect or an accused shall, in the defence of his or her client, act in
accordance with the present Agreement, the Cambodian Law on the Statutes of the Bar

and recognized standards and ethics of the legal profession.
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Article 22

Witnesses and experts

Witnesses and experts appearing on a summons or a request of the judges, the co-
investigating judges, or the co-prosecutors shall not be prosecuted, detained or
subjected to any other restriction on their liberty by the Cambodian authorities. They
shall not be subjected by the authorities to any measure which may affect the free and

independent exercise of their functions.

Article 23

Protection of victims and witnesses

The co-investigating judges, the co-prosecutors and the Extraordinary Chambers shall
provide for the protection of victims and witnesses. Such protection measures shall
include, but shall not be limited to, the conduct of in camera proceedings and the

protection of the identity of a victim or witness.

Article 24

Security, safety and protection

of persons referred to in the present Agreement

The Royal Government.of Cambodia shall take all effective.and.adequate actions which
may be required to ensure-the security, 'safety and protection of persons referred to in
the present Agreement. . The United Nations-and the. Government agree that the
Government is responsible for the security of all accused, irrespective of whether they

appear voluntarily before the Extraordinary Chambers or whether they are under arrest.
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Article 25

Obligation to assist the co-investigating judges, the co-prosecutors and

the Extraordinary Chambers

The Royal Government of Cambodia shall comply without undue delay with any request
for assistance by the co-investigating judges, the co-prosecutors and the Extraordinary

Chambers or an order issued by any of them, including, but not limited to:

a. identification and location of persons;

b. service of documents;

c. arrest or detention of persons;

d. transfer of an indictee to the Extraordinary Chambers.

Article 26

Languages

1. The official language of the Extraordinary Chambers and the Pre-Trial Chamber is

Khmer.

2. The official working languages of the Extraordinary Chambers and the Pre-Trial

Chamber shall be Khmer, English and French.

3. Translations of public documents and interpretation at public hearings into Russian
may be provided by the Royal Government of Cambodia at its discretion and expense
on condition that such services do not hinder the proceedings before the Extraordinary

Chambers.
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Article 27

Practical arrangements

1. With a view to achieving efficiency and cost-effectiveness in the operation of the
Extraordinary Chambers, a phased-in approach shall be adopted for their establishment

in accordance with the chronological order of the legal process.

2. In the first phase of the operation of the Extraordinary Chambers, the judges, the co-
investigating judges and the co-prosecutors will be appointed along with investigative
and prosecutorial staff, and the process of investigations and prosecutions shall be

initiated.

3. The trial process of those already in custody shall proceed simultaneously with the
investigation of other persons responsible for crimes falling within the jurisdiction of the

Extraordinary Chambers.

4. With the completion of the investigation of persons suspected of having committed
the crimes falling within the jurisdiction of the Extraordinary Chambers, arrest warrants
shall be issued and submitted to the Royal Government of Cambodia to effectuate the

arrest.

5. With the arrest by the Royal Government of Cambodia of indicted persons situated in
its territory, the Extraordinary Chambers shall be fully operational, provided that the
judges of the Supreme Court Chamber shall serve when seized with a matter. The

judges of the Pre-Trial Chamber shall serve only if and when their services are needed.
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Article 28

Withdrawal of cooperation

Should the Royal Government of Cambodia change the structure or organization of the
Extraordinary Chambers or otherwise cause them to function in a manner that does not
conform with the terms of the present Agreement, the United Nations reserves the right
to cease to provide assistance, financial or otherwise, pursuant to the present

Agreement.

Article 29

Settlement of disputes

Any dispute between the Parties concerning the interpretation or application of the
present Agreement shall be settled by negotiation, or by any other mutually agreed

upon mode of settlement.

Article 30
Approval

To be binding on the parties, the present Agreement must be approved by the General
Assembly of the United Nations and ratified by Cambodia. The Royal Government of
Cambodia will make its best endeavours to obtain this ratification by the earliest

possible date.

Acrticle 31

Application within Cambodia

The present Agreement shall apply as law within the Kingdom of Cambodia following its
ratification in accordance with the relevant provisions of the internal law of the Kingdom

of Cambodia regarding competence to conclude treaties.
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Article 32

Entry into force
The present Agreement shall enter into force on the day after both parties have notified
each other in writing that the legal requirements for entry into force have been complied

with.

Done at [place] on [day, month] 2003 in two copies in the English language.

For the United Nations For the Royal Government of Cambodia
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Agreement Between the United Nations and the Government of Sierra Leone

on the Establishment of a Special Court for Sierra Leone

WHEREAS the Security Council, in its resolution 1315 (2000) of 14 August 2000,
expressed deep concern at the very serious crimes committed within the territory of
Sierra Leone against the people of Sierra Leone and United Nations and associated

personnel and at the prevailing situation of impunity;

WHEREAS by the said resolution, the Security Council requested the Secretary-General
to negotiate an agreement with the Government of Sierra Leone to create an
independent special court to prosecute persons who bear the greatest responsibility for
the commission of serious violations of international humanitarian law and crimes

committed under Sierra Leonean law;

WHEREAS the Secretary-General of the United Nations (hereinafter "the Secretary-
General") and the Government of Sierra Leone (hereinafter "the Government") have held
such negotiations for the establishment of a Special Court for Sierra Leone (hereinafter

"the Special Court");

NOW THEREFORE the United Nations and the Government of Sierra Leone have

agreed as follows:

Article 1

Establishment of the Special Court

1. There is hereby established a Special Court for Sierra Leone to prosecute persons
who bear the greatest responsibility for serious violations of international humanitarian
law and Sierra Leonean law committed in the territory of Sierra Leone since 30
November 1996.

2. The Special Court shall function in accordance with the Statute of the Special Court
for Sierra Leone. The Statute is annexed to this Agreement and forms an integral part

thereof.
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Article 2

Composition of the Special Court and appointment of judges

1. The Special Court shall be composed of a Trial Chamber and an Appeals Chamber
with a second Trial Chamber to be created if, after the passage of at least six months
from the commencement of the functioning of the Special Court, the Secretary-General,
or the President of the Special Court so request. Up to two alternate judges shall
similarly be appointed after six months if the President of the Special Court so

determines.

2. The Chambers shall be composed of no fewer than eight independent judges and no

more than eleven such judges who shall serve as follows:

(a) Three judges shall serve in the Trial Chamber where one shall be appointed
by the Government of Sierra Leone and two judges appointed by the Secretary-
General, upon nominations forwarded by States, and in particular the member
States of the Economic Community of West African States and the

Commonwealth, at the invitation of the Secretary-General,

(b) In the event of the creation of a second Trial Chamber, that Chamber shall be

likewise composed in the manner contained in subparagraph (a) above;

(c) Five judges shall serve in the Appeals Chamber, of whom two shall be
appointed by the Government of Sierra Leone and three judges shall be
appointed by the Secretary-General upon nominations forwarded by States, and
in particular the member States of the Economic Community of West African

States and the Commonwealth, at the invitation of the Secretary-General.

3. The Government of Sierra Leone and the Secretary-General shall consult on the

appointment of judges.

4. Judges shall be appointed for a three-year term and shall be eligible for re-

appointment.
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5. If, at the request of the President of the Special Court, an alternate judge or judges
have been appointed by the Government of Sierra Leone or the Secretary-General, the
presiding judge of a Trial Chamber or the Appeals Chamber shall designate such an
alternate judge to be present at each stage of the trial and to replace a judge if that

judge is unable to continue sitting.

Article 3

Appointment of a Prosecutor and a Deputy Prosecutor

1. The Secretary-General, after consultation with the Government of Sierra Leone, shall
appoint a Prosecutor for a three-year term. The Prosecutor shall be eligible for

reappointment.

2. The Government of Sierra Leone, in consultation with the Secretary-General and the
Prosecutor, shall appoint a Sierra Leonean Deputy Prosecutor to assist the Prosecutor in

the conduct of the investigations and prosecutions.

3. The Prosecutor-and the Deputy Prosecutor shall be of high moral character and
possess the highest level of professional competence and extensive experience in the
conduct of investigations and prosecutions of criminal cases. The Prosecutor and the
Deputy Prosecutor shall be independent in the performance of their functions and shall

not accept orseek instructions from any Government or any other source.

4. The Prosecutor shall be assisted by such Sierra LLeonean and international staff as
may be required to perform the functions assigned to him or her effectively and

efficiently.
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Article 4

Appointment of a Regqistrar

1. The Secretary-General, in consultation with the President of the Special Court, shall
appoint a Registrar who shall be responsible for the servicing of the Chambers and the
Office of the Prosecutor, and for the recruitment and administration of all support staff.

He or she shall also administer the financial and staff resources of the Special Court.

2. The Registrar shall be a staff member of the United Nations. He or she shall serve a

three-year term and shall be eligible for re-appointment.

Article 5

Premises

The Government shall assist in the provision of premises for the Special Court and such

utilities, facilities and other services as may be necessary for its operation.

Article 6

Expenses of the Special Court

The expenses of the Special Court shall be borne by voluntary contributions from the
international community. It is understood that the Secretary-General will commence the
process of establishing the Court when he has sufficient contributions in hand to finance
the establishment of the Court and 12 months of its operations plus pledges equal to the
anticipated expenses of the following-24 months of .the Court's operation. It is further
understood that the Secretary-General will continue to seek contributions equal to the
anticipated expenses of the Court beyond its first three years of operation. Should
voluntary contributions be insufficient for the Court to implement its mandate, the
Secretary-General and the Security Council shall explore alternate means of financing

the Special Court.
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Article 7

Management Committee

It is the understanding of the Parties that interested States will establish a management
committee to assist the Secretary-General in obtaining adequate funding, and provide
advice and policy direction on all non-judicial aspects of the operation of the Court,
including questions of efficiency, and to perform other functions as agreed by interested
States. The management committee shall consist of important contributors to the Special
Court. The Government of Sierra Leone and the Secretary-General will also participate in

the management committee.

Article 8

Inviolability of premises, archives and all other documents

1. The premises of the Special Court shall be inviolable. The competent authorities shall
take appropriate action that may be necessary to ensure that the Special Court shall not
be dispossessed of all or any part of the premises of the Court without its express

consent.

2. The property, funds and assets of the Special Court, wherever located and by
whomsoever held, shall be immune from search, seizure, requisition, confiscation,
expropriation and any other form of interference, whether by executive, administrative,

judicial or legislative action.

3. The archives of the Court, and in general all. documents. and materials made
available, belonging to or used by it, wherever located ‘and by whomsoever held, shall

be inviolable.
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Article 9

Funds, assets and other property

1. The Special Court, its funds, assets and other property, wherever located and by
whomsoever held, shall enjoy immunity from every form of legal process, except insofar
as in any particular case the Court has expressly waived its immunity. It is understood,

however, that no waiver of immunity shall extend to any measure of execution.

2. Without being restricted by financial controls, regulations or moratoriums of any kind,

the Special Court:

(a) May hold and use funds, gold or negotiable instruments of any kind and
maintain and operate accounts in any currency and convert any currency held

by it into any other currency;

(b) Shall be free to transfer its funds, gold or currency from one country to

another, or within Sierra Leone, to the United Nations or any other agency.

Article 10
Seat of the Special Court

The Special Court shall have its seat in Sierra Leone. The Court may meet away from its
seat if it considers it necessary for the efficient exercise of its functions, and may be
relocated outside Sierra Leone,if circumstances so require, and subject to the
conclusion of a Headquarters Agreement between the Secretary-General of the United
Nations and.the Government of Sierra Leone, on the one hand, and the Government of

the alternative seat, on the other.

Article 11

Juridical capacity

The Special Court shall possess the juridical capacity necessary to:

(a) Contract;
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(b) Acquire and dispose of movable and immovable property;

(c) Institute legal proceedings;

(d) Enter into agreements with States as may be necessary for the exercise of its

functions and for the operation of the Court.

Article 12

Privileges and immunities of the judges, the Prosecutor and the Registrar

1. The judges, the Prosecutor and the Registrar, together with their families forming part
of their household, shall enjoy the privileges and immunities, exemptions and facilities
accorded to diplomatic agents in accordance with the 1961 Vienna Convention on

Diplomatic Relations. They shall, in particular, enjoy:
(a) Personal inviolability, including immunity from arrest or detention;

(b) Immunity from criminal, civil and administrative jurisdiction in

conformity with the Vienna Convention;

(c) Inviolability for all papers and documents;

(d) Exemption, as appropriate, from-immigration restrictions and other

alien registrations;

(e) The same immunities and facilities in respect of their personal
baggage as are accorded to diplomatic agents by the Vienna

Convention;

(f) Exemption from taxation in Sierra Leone on their salaries, emoluments

and allowances.

2. Privileges and immunities are accorded to the judges, the Prosecutor and the
Registrar in the interest of the Special Court and not for the personal benefit of the

individuals themselves. The right and the duty to waive the immunity, in any case where
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it can be waived without prejudice to the purpose for which it is accorded, shall lie with

the Secretary-General, in consultation with the President.

Article 13

Privileges and immunities of international and Sierra Leonean personnel

1. Sierra Leonean and international personnel of the Special Court shall be accorded:

(a) Immunity from legal process in respect of words spoken or written and all
acts performed by them in their official capacity. Such immunity shall continue to

be accorded after termination of employment with the Special Court;

(b) Immunity from taxation on salaries, allowances and emoluments paid to

them.

2. International personnel shall, in addition thereto, be accorded:

(@) Immunity from immigration restriction;

(b) The right to import free of duties and taxes, except for payment for services,
their furniture and effects at the time of first taking up their official duties in Sierra

Leone.

3. The privileges and immunities are granted to the officials of the Special Court in the
interest of the Court and . not for their personal benefit. The right and the duty to waive
the immunity in"any particular case where-it can be waived without prejudice to the

purpose forwhich-it.is accorded shall lie with the Registrar of the Court.

Article 14

Counsel

1. The Government shall ensure that the counsel of a suspect or an accused who has
been admitted as such by the Special Court shall not be subjected to any measure

which may affect the free and independent exercise of his or her functions.
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2. In particular, the counsel shall be accorded:

(a) Immunity from personal arrest or detention and from seizure of personal

baggage;

(b) Inviolability of all documents relating to the exercise of his or her functions as

a counsel of a suspect or accused,;

(c) Immunity from criminal or civil jurisdiction in respect of words spoken or
written and acts performed in his or her capacity as counsel. Such immunity
shall continue to be accorded after termination of his or her functions as a

counsel of a suspect or accused.

(d) Immunity from any immigration restrictions during his or her stay as well as

during his or her journey to the Court and back.

Article 15

Witnesses and experts

Witnesses and experts appearing from outside Sierra Leone on a summons or a request
of the judges or the Prosecutor shall not be prosecuted, detained or subjected to any
restriction on their liberty by the Sierra Leonean authorities. They shall not be subjected
to any measure which may affect the free and independent exercise of their functions.

The provisions of article 14, paragraph 2(a) and (d), shall apply to them.

Article 16

Security, safety and protection of persons referred to in this Agreement

Recognizing the responsibility of the Government under international law to ensure the
security, safety and protection of persons referred to in this Agreement and its present
incapacity to do so pending the restructuring and rebuilding of its security forces, it is
agreed that the United Nations Mission in Sierra Leone shall provide the necessary
security to premises and personnel of the Special Court, subject to an appropriate

mandate by the Security Council and within its capabilities.
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Article 17

Cooperation with the Special Court

1. The Government shall cooperate with all organs of the Special Court at all stages of
the proceedings. It shall, in particular, facilitate access to the Prosecutor to sites,
persons and relevant documents required for the investigation.

2. The Government shall comply without undue delay with any request for assistance by

the Special Court or an order issued by the Chambers, including, but not limited to:

(a) Identification and location of persons;

(b) Service of documents;

(c) Arrest or detention of persons;

(d) Transfer of an indictee to the Court.

Article 18

Working language

The official working language of the Special Court shall be English.

Article 19

Practical arrangements

1. With a view to achieving ‘efficiency and cost-effectiveness. in the operation of the
Special Court, a phased-in approach shall be adopted for its establishment in
accordance with the chronological order of the legal process.

2. In the first phase of the operation of the Special Court, judges, the Prosecutor and the
Registrar will be appointed along with investigative and prosecutorial staff. The process
of investigations and prosecutions of those already in custody shall be initiated.

3. In the initial phase, judges of the Trial Chamber and the Appeals Chamber shall be

convened on an ad hoc basis for dealing with organizational matters, and serving when

required to perform their duties.
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4. Judges of the Trial Chamber shall take permanent office shortly before the
investigation process has been completed. Judges of the Appeals Chamber shall take

permanent office when the first trial process has been completed.

Article 20

Settlement of Disputes

Any dispute between the Parties concerning the interpretation or application of this
Agreement shall be settled by negotiation, or by any other mutually agreed-upon mode

of settlement.

Article 21

Entry into force

The present Agreement shall enter into force on the day after both Parties have notified
each other in writing that the legal requirements for entry into force have been complied

with.

Article 22

Amendment

This Agreement may be amended by written agreement between the Parties.

Article 23

Termination

This Agreement shall be terminated by agreement of the Parties upon completion of the

judicial activities of the Special Court.

IN WITNESS WHEREOF, the following duly authorized representatives of the United
Nations and of the Government of Sierra Leone have signed this Agreement.

Done at Freetown, on 16 January 2002 in two originals in the English language.
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For the United Nations

Hans Corell, Under-Secretary-General for Legal Affairs

For the Government of Sierra Leone

Solomon Berewa, Attorney General and Minister of Justice

AONUUINYUINNS )
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Statute of the Special Court for Sierra Leone

Having been established by an Agreement between the United Nations and the
Government of Sierra Leone pursuant to Security Council resolution 1315 (2000) of 14
August 2000, the Special Court for Sierra Leone (hereinafter "the Special Court") shall

function in accordance with the provisions of the present Statute.

Article 1

Competence of the Special Court

1. The Special Court shall, except as provided in subparagraph (2), have the power to
prosecute persons who bear the greatest responsibility for serious violations of
international humanitarian law and Sierra Leonean law committed in the territory of Sierra
Leone since 30 November 1996, including those leaders who, in committing such
crimes, have threatened the establishment of and implementation of the peace process

in Sierra Leone.

2. Any transgressions by peacekeepers and related personnel present in Sierra Leone
pursuant to the Status of Mission Agreement in force between the United Nations and
the Government of Sierra Leone or agreements between Sierra Leone and other
Governments or regional organizations, or, in the absence of such agreement, provided
that the peacekeeping operations were undertaken with the consent of the Government

of Sierra Leone, shall be within the primary jurisdiction of the sending State.

3. In_the event the sending State is unwilling or unable genuinely to ‘carry out an
investigation or prosecution, the Court may, if authorized by the Security Council on the

proposal of any State, exercise jurisdiction over such persons.
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Article 2

Crimes against humanity

The Special Court shall have the power to prosecute persons who committed the

following crimes as part of a widespread or systematic attack against any civilian

population:
a. Murder;
b. Extermination;
c. Enslavement;
d. Deportation;
e. Imprisonment;
f.  Torture;
g. Rape, sexual slavery, enforced prostitution, forced pregnancy and any other
form of sexual violence;
h. Persecution on political, racial, ethnic or religious grounds;

Other inhumane acts.

Article 3

Violations of Article 3 common to the Geneva

Conventions and of Additional Protocol Il

The Special Court shall have the power to prosecute persons who committed or ordered

the commission of serious violations of article 3 common to.the Geneva Conventions of

12 August 1949 for the Protection of War Victims, and of Additional Protocol Il thereto of

8 June 1977. These violations shall-include:

Violence to life, health and physical or mental well-being of persons, in particular
murder as well as cruel treatment such as torture, mutilation or any form of
corporal punishment;

Collective punishments;

Taking of hostages;

Acts of terrorism;
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Outrages upon personal dignity, in particular humiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assaul;

Pillage;

The passing of sentences and the carrying out of executions without previous
judgement pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples;

Threats to commit any of the foregoing acts.

Article 4

Other serious violations of international humanitarian law

The Special Court shall have the power to prosecute persons who committed the

following serious violations of international humanitarian law:

a.

Intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities;

Intentionally directing attacks against personnel, installations, material, units or
vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations, as long as they are entitled to
the protection given to civilians or civilian objects under the international law of
armed conflict;

Conscripting or enlisting children under the age of 15 years into armed forces or

groups or using them to participate actively in hostilities.

Article 5

Crimes under Sierra LLeonean law

The Special Court shall have the power to prosecute persons who have committed the

following crimes under Sierra Leonean law:

a.

Offences relating to the abuse of girls under the Prevention of Cruelty to Children

Act, 1926 (Cap. 31):

i. Abusing a girl under 13 years of age, contrary to section 6;
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i. Abusing a girl between 13 and 14 years of age, contrary to section 7;

iii. Abduction of a girl for immoral purposes, contrary to section 12.

b. Offences relating to the wanton destruction of property under the Malicious

Damage Act, 1861:

i. Setting fire to dwelling - houses, any person being therein, contrary to

section 2;

ii. Setting fire to public buildings, contrary to sections 5 and 6;

iii. Setting fire to other buildings, contrary to section 6.

Article 6

Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crime referred to in articles 2 to 4
of the present Statute shall be individually responsible for the crime.

2. The official position of any accused persons, whether as Head of State or Government
or as a responsible government official, shall not relieve such person of criminal
responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the present Statute was
committed by a subordinate does not relieve his or her superior of criminal responsibility
if he or she knew or had reason to know that the subordinate was about to commit such
acts or had done so and the superior had failed to take the necessary and reasonable
measures to prevent such acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a Government or of a
superior shall not relieve him or her of criminal responsibility, but may be considered in
mitigation of punishment if the Special Court determines that justice so requires.

5. Individual criminal responsibility for the crimes referred to in article 5 shall be

determined in accordance with the respective laws of Sierra Leone.
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Article 7

Jurisdiction over persons of 15 years of age

1. The Special Court shall have no jurisdiction over any person who was under the age
of 15 at the time of the alleged commission of the crime. Should any person who was at
the time of the alleged commission of the crime between 15 and 18 years of age come
before the Court, he or she shall be treated with dignity and a sense of worth, taking into
account his or her young age and the desirability of promoting his or her rehabilitation,
reintegration into and assumption of a constructive role in society, and in accordance
with international human rights standards, in particular the rights of the child.

2. In the disposition of a case against a juvenile offender, the Special Court shall order
any of the following: care guidance and supervision orders, community service orders,
counselling, foster care, correctional, educational and vocational training programmes,
approved schools and, as appropriate, any programmes of disarmament,

demobilization and reintegration or programmes of child protection agencies.

Article 8

Concurrent jurisdiction

1. The Special Court and the national courts of Sierra Leone shall have concurrent
jurisdiction.

2. The Special Court shall have primacy over the national courts of Sierra Leone. At any
stage of the procedure; the Special- Court may formally-request-a national court to defer
to its competence in accordance with the present Statute and the Rules of Procedure

and Evidence:

Article 9

Non bis in idem

1. No person shall be tried before a national court of Sierra Leone for acts for which he

or she has already been tried by the Special Court.
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2. A person who has been tried by a national court for the acts referred to in articles 2 to
4 of the present Statute may be subsequently tried by the Special Court if:
a. The act for which he or she was tried was characterized as an ordinary crime; or
b. The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility or the
case was not diligently prosecuted.
3. In considering the penalty to be imposed on a person convicted of a crime under the
present Statute, the Special Court shall take into account the extent to which any penalty
imposed by a national court on the same person for the same act has already been

served.

Article 10
Amnesty

An amnesty granted to any person falling within the jurisdiction of the Special Court in
respect of the crimes referred to in articles 2 to 4 of the present Statute shall not be a

bar to prosecution.

Article 11

Organization of the Special Court

The Special Court shall consist of the following organs:
a. The Chambers, comprising one .or. more Trial Chambers and an Appeals
Chamber;
b.- TheProsecutor; and

c. The Registry.

Article 12

Composition of the Chambers

1. The Chambers shall be composed of not less than eight (8) or more than eleven (11)

independent judges, who shall serve as follows:
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a. Three judges shall serve in the Trial Chamber, of whom one shall be a judge
appointed by the Government of Sierra Leone, and two judges appointed by the
Secretary-General of the United Nations (hereinafter "the Secretary-General").

b. Five judges shall serve in the Appeals Chamber, of whom two shall be judges
appointed by the Government of Sierra Leone, and three judges appointed by
the Secretary-General.

2. Each judge shall serve only in the Chamber to which he or she has been appointed.
3. The judges of the Appeals Chamber and the judges of the Trial Chamber,
respectively, shall elect a presiding judge who shall conduct the proceedings in the
Chamber to which he or she was elected. The presiding judge of the Appeals Chamber
shall be the President of the Special Court.

4. If, at the request of the President of the Special Court, an alternate judge or judges
have been appointed by the Government of Sierra Leone or the Secretary-General, the
presiding judge of a Trial Chamber or the Appeals Chamber shall designate such an
alternate judge to be present at each stage of the trial and to replace a judge if that

judge is unable to continue sitting.

Article 13

Qualification and appointment of judges

1. The judges shall be persons of high moral character, impartiality and integrity who
possess the qualifications_required in their respective countries for appointment to the
highest judicial offices. They shall'be independent’in the performance of their functions,
and shall not accept or seek instructions from any Government or any. other source.

2. In-the overall composition-of the Chambers, due account shall be taken of the
experience of the judges in international law, including international humanitarian law
and human rights law, criminal law and juvenile justice.

3. The judges shall be appointed for a three-year period and shall be eligible for

reappointment.
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Article 14

Rules of Procedure and Evidence

1. The Rules of Procedure and Evidence of the International Criminal Tribunal for
Rwanda obtaining at the time of the establishment of the Special Court shall be
applicable mutatis mutandis to the conduct of the legal proceedings before the Special

Court.

2. The judges of the Special Court as a whole may amend the Rules of Procedure and
Evidence or adopt additional rules where the applicable Rules do not, or do not
adequately, provide for a specific situation. In so doing, they may be guided, as

appropriate, by the Criminal Procedure Act, 1965, of Sierra Leone.

Article 15

The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of persons
who bear the greatest responsibility for serious violations of international humanitarian
law and crimes under Sierra Leonean law committed in the territory of Sierra Leone
since 30 November 1996. The Prosecutor shall act independently as a separate organ
of the Special Court. He or she shall not seek or receive instructions from any

Government or from any other source.

2. The Office of the Prosecutor shall have the power to question suspects, victims and
witnesses,  to .collect evidence-and to-conduct-on-site investigations. -In. carrying out
these tasks, the Prosecutor shall, as appropriate, be assisted by the Sierra Leonean

authorities concerned.

3. The Prosecutor shall be appointed by the Secretary-General for a three-year term and
shall be eligible for re-appointment. He or she shall be of high moral character and
possess the highest level of professional competence, and have extensive experience

in the conduct of investigations and prosecutions of criminal cases.
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4. The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor, and by
such other Sierra Leonean and international staff as may be required to perform the
functions assigned to him or her effectively and efficiently. Given the nature of the
crimes committed and the particular sensitivities of girls, young women and children
victims of rape, sexual assault, abduction and slavery of all kinds, due consideration
should be given in the appointment of staff to the employment of prosecutors and

investigators experienced in gender-related crimes and juvenile justice.

5. In the prosecution of juvenile offenders, the Prosecutor shall ensure that the child-
rehabilitation programme is not placed at risk and that, where appropriate, resort should
be had to alternative truth and reconciliation mechanisms, to the extent of their

availability.

Article 16
The Registry

1. The Registry shall be responsible for the administration and servicing of the Special

Court.

2. The Registry shall consist of a Registrar and such other staff as may be required.

3. The Registrar shall be appointed by the Secretary-General after consultation with the
President of the Special Court and shall be a staff member of the United Nations. He or

she shall serve for a three-year term and be eligible for re-appointment.

4. The Registrar shall set up a Victims and Witnesses Unit within the Registry. This Unit
shall provide, in consultation with the Office of the Prosecutor, protective measures and
security arrangements, counselling and other appropriate assistance for witnesses,
victims who appear before the Court and others who are at risk on account of testimony
given by such witnesses. The Unit personnel shall include experts in trauma, including

trauma related to crimes of sexual violence and violence against children.
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Article 17

Rights of the accused

1. All accused shall be equal before the Special Court.

2. The accused shall be entitled to a fair and public hearing, subject to measures

ordered by the Special Court for the protection of victims and witnesses.

3. The accused shall be presumed innocent until proved guilty according to the

provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to the present

Statute, he or she shall be entitled to the following minimum guarantees, in full equality:

a.

To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

To have adequate time and facilities for the preparation of his or her defence
and to communicate with counsel of his or her own choosing;

To be tried without undue delay;

To be tried in his or her presence, and to defend himself or herself in person or
through legal assistance of his or her own choosing; to be informed, if he or she
does not have legal assistance, of this right; and to have legal assistance
assigned to him or-her, in any case where the interests of justice so require, and
without. payment by him or her in any such case if he or she does not have
sufficient means to pay for it;

To examine, or have examined, the withesses against him or her and to obtain
the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her;

To have the free assistance of an interpreter if he or she cannot understand or
speak the language used in the Special Court;

Not to be compelled to testify against himself or herself or to confess guilt.



305

Article 18
Judgement

The judgement shall be rendered by a majority of the judges of the Trial Chamber or of
the Appeals Chamber, and shall be delivered in public. It shall be accompanied by a

reasoned opinion in writing, to which separate or dissenting opinions may be appended.

Article 19

Penalties

1. The Trial Chamber shall impose upon a convicted person, other than a juvenile
offender, imprisonment for a specified number of years. In determining the terms of
imprisonment, the Trial Chamber shall, as appropriate, have recourse to the practice
regarding prison sentences in the International Criminal Tribunal for Rwanda and the
national courts of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account such factors
as the gravity of the offence and the individual circumstances of the convicted person.

3. In addition to imprisonment, the Trial Chamber may order the forfeiture of the
property, proceeds and any assets acquired unlawfully or by criminal conduct, and their

return to their rightful owner or to the State of Sierra Leone.

Article 20

Appellate proceedings

1. The Appeals Chamber shall: hear appeals from persons: convicted by the Trial
Chamber or.from the Prosecutor on the following grounds:

a. A procedural error;

b. An error on a question of law invalidating the decision;

c. An error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial

Chamber.
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3. The judges of the Appeals Chamber of the Special Court shall be guided by the
decisions of the Appeals Chamber of the International Tribunals for the former
Yugoslavia and for Rwanda. In the interpretation and application of the laws of Sierra

Leone, they shall be guided by the decisions of the Supreme Court of Sierra Leone.

Article 21

Review proceedings

1. Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chamber or the Appeals Chamber and which could have
been a decisive factor in reaching the decision, the convicted person or the Prosecutor

may submit an application for review of the judgement.

2. An application for review shall be submitted to the Appeals Chamber. The Appeals
Chamber may reject the application if it considers it to be unfounded. If it determines
that the application is meritorious, it may, as appropriate:

a. Reconvene the Trial Chamber;

b. Retain jurisdiction over the matter.

Article 22

Enforcement of sentences

1. Imprisonment -shall. be | served. inSierra, Leone.If-circumstances so require,
imprisonment may also be served in any of the States which have concluded with the
International Criminal Tribunal for Rwanda orthe International Criminal Tribunal for the
former_Yugoslavia an agreement for the enforcement of sentences, and which have
indicated to the Registrar of the Special Court their willingness to accept convicted
persons. The Special Court may conclude similar agreements for the enforcement of

sentences with other States.
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2. Conditions of imprisonment, whether in Sierra Leone or in a third State, shall be
governed by the law of the State of enforcement subject to the supervision of the Special
Court. The State of enforcement shall be bound by the duration of the sentence, subject

to article 23 of the present Statute.

Article 23

Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is
imprisoned, he or she is eligible for pardon or commutation of sentence, the State
concerned shall notify the Special Court accordingly. There shall only be pardon or
commutation of sentence if the President of the Special Court, in consultation with the
judges, so decides on the basis of the interests of justice and the general principles of

law.

Article 24

Working language

The working language of the Special Court shall be English.

Article 25
Annual Report

The President of the Special Court shall submit an annual report on the operation and

activities of the Court to the Secretary-General and to the Government of Sierra Leone.
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